STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND :
Adele J. Pope, Case No. 2012-CP-40-350
Plaintiff,
V. ORDER

Alan Wilson, in his capacity as
Attorney General of South Carolina and
James Brown Legacy Trust, by
Russell L. Bauknight, its Trustee,

RECEIVE)

AUG 19 2016
- SC Court of Appeals

Defendants.
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This matter has come before this Court pursuant to various motions of the partxes
including motions to diémiss and for judgment on the pleadings of the Defendant Attorney
General and a motion for summary judgment of the Plaintiff. After carefully reviewing the
filings of the parties and considering. the arguments of counsel concerning the motions in Aiken
on May 17, 2016, this Court grants the Attorney General’s Motion to Dismiss.

| The Plaintiff has brought this action under the Freedom of Information Act, S.C. Code
Ann. §30-4-10, et seq. seeking the following: |

1. The final and all drafts, signed and unsigned , of the James Brown Legacy Trust. -

2 All correspondence, email and/or other communications between any member of
" the Office of the . . . Attorney General and Russell L. Bauknight between August 1, 2010, and

May 4, 2011 related to the value of the assets of the Estate of James Brown and / or the James
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Brown 2000 Irrevocable Trust.



These documents are potentially discoverable documents under pending litigation in
Richland /Aiken counties and will be governed by the South Carolina Rules of Civil Procedure.
FOIA is not a tool that may be used to bypass civil discovery in a pending case. The O}der of

\the late Marc Westbrook submitted by the Defendant Wilson (Lominack v. Myers,2002-CP-32-
1890, October 25, 2002 stated that “it is well settled case law that the FOIA is not intended as a
substitute for discovery and was not enacted to provide procedures for obtaining information
during litigation or to benefit private litigants.” (copy on file in this case). Although the FOIA at
issue in Judge Westbrook’s case related to a post conviction case, the reasoning applies to civil
cases such as the pending litigation in Richland and Aiken.

Our Supreme Court has not expressly addressed the issue in the civil context, it has
recognized that POIA is not to be used to bypass' limits on.discovery in criminal proceedings.
State v. Robinson, 305 S.C. 469, 476-77, 409 S.E.2d 404, 409 (1991); Evening Post Pub. Co. v.
City of N. Charleston, 363 S.C. 452, 459, 611 S.E.2d 496, 500 (2005). The Supreme Court has
also recognized that “[iJn construing the federal FOIA, the Unite& States Supreme Court has held
that the FOiA does not supplement or displace the applicable rules of discox;efy. John Doe
Agency v. John Doe Corp., 493 U.S. 146, 153 (1989)"; National Labor Relations Board v.
Robbins Tire and Rubber Co., 437 U.S. 214 (1978).” State v. Robinson, 409 S.E2d at 409.

Although Robinson involved criminal proceedings, our Supreme Court’s recitation of the federal -

1 “[A) court must be mindful of this Court's observations that the FOIA was not intended to
supplement or displace rules of discovery. See Robbins Tire, 437 U.S., at 236-239, 242; id,, at
243, 98 S.Ct., at 2327 (STEVENS, J., concurring). See aiso United States v. Weber Aircraft
Corp., 465 U.S. 792, 801-802 (1984). Indeed, the Court of Appeals acknowledged that this was
not a principal intention of Congress. 850 F.2d, at 108.” /d.
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rule suggests that it would apply the same limitation on the use of FOIA as a discovery tool as
Judge Westbrook did,

Moreover, FOIA, itself, exempts matters covered by the Rules of Civil Procedure via
S.C. Code Ann. §30-4-40(4) for “[m]attc::rs specifically exembted from disclosure by statute or
law.” (emphasis added). These exemptions under law would include discovery which is strictly
comrolledi by the Rules of Civil Procedure because court rules of procedure are “law.”
Magnuson v. Billings,-152 Ind. 177, 52 N.E. 803, 804 (1 899)2; United States v. Hvass, 355 U.S.
570, 575 (1958)%; State ex rel. Beacon Journal Publ'g Co. v. Waters, 67 Ohio St. 3d 321, 323,
617 N.E2d 1110, 1113 (1993)."

Because the above documents may be sought through discovery in the pending litigation

and for the reasons set forth above, IT IS ORDERED that this case be dismissed.

W%ﬁ,
DOYET A. EARLY,QUJ

016 PRESIDING JUDGE

AND IT IS SO ORDERED,

. South Carolina

2 “{Rules of court] have the force and effect of taw, and are obligatory upon the court, as well as
upon parties to causes pending before it. . . A rule of court is a law of practice, extended alike to
all litigants who come within its purview, and who, in conducting their causes, have the right to
assume that it will be uniformly enforced by the court, in conservation of their rights . .. | Jd.

3%The phrase ‘a law of the United States,’ as used in the perjury statute, is not limited to statutes,
but includes as well Rules and Regulations which have been lawfully authorized and have a clear
legislative base . .. .” Id. '

4 “[E]xception [under Ohio discovery statute] for other “state law” may include procedural court
rules, and does include [Ohio] Crim.R, 6(E).” /d. '
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