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THE COURT: Thank you. Please take your seats, ladies

up on the next case?

MS.

- and geptlemenl‘_All right. Are we ready to have a jury come

J

. !
DRAWDY: Yes, Your Honor. And just to dispense

with a couple of pretrial matters. I believe Mr._F%rnsworth

is stipulating to the jurisdiction of the Court.

MR.

MS.

pretrial

Pleasant
THE

- MS.
THE

MS.

selected,

‘concluded. And I anticipate the hearing to last an

THE

FARNSWORTH: That's correct. 3
' |

: |

DRAWDY: And I did tell you that we had a - needed
L : : |

hearings on the city of Mt. Pleasant -- town of Mt.

versus Roberts.

COURT: Will that involve taking testimony?
, |
DRAWDY: Yes, Your Honor, extensive testimény.

COURT: Okay. i
l

DRAWDY: And I would request that the jury be

but not sworn until after that hearing is%

!

i

hour and

"a half at least. ' !

COURT: How about the trial of the case itgelf if

it gets -- will we be able to finish it today? How!many

witnesses would testify if we had a trial?

MS. DRAWDY: The trial, there will be two State

witnesses and two videos. . .

THE COURT: How long are the videos?

MS. DRAWDY: Probably about an hour and twenty minutes

between the two of them max, a little less.

|
|
|
|
!
|
|

]
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THE COURT: Okay.
MS. DRAWDY: I can give you a definite answer by -
' looking at the videos.

THE COURT: Well! you say it will take an ﬁour'and a
half. probably to do the pretrial?

MS. DRAWDY: Yes, Your'Honor, maybe two hours.

THE COURT: Do you agree with that, Mr. Farnsworth?

MR. FARNSWORTH: Yes, Your Honor.

'THE COURT: So if I have the jury to come back at 2:30
they might have to wait a 1itt1e whi1e; but we'll see how
that is. 3:00 better, you think?

MS. DRAWDY: I think -'--V

THE COURT: We'll probably not get thém selected til a
quarter til twelvé.. So Ehatgil'give'us an hour and fifteen
minutes. Let's shoot for 2:30 and see if we can ---

' MR. FARNSWORTH: Your'Hoﬁor, I was juét géing to add
that I don't think the actual -case itself will probably be a
little more than -- say yoﬁ-sfarted;it in the morning, over
a good half day, thé trial itself prébably.~

THE COURT: So we-could'get all the testimény in this
-afternoon for sure, I would-think, and.shdwihg the videos?.

MS..DﬁAWDY:"Yes, Your Honér; .

THE COURT: if we try it and étart at 2:30 we could at
léast be ready té -- ali the.tesﬁimony's gone Seﬁore them

before in the morning. ' All right.
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I think I was handed a witness list. And, Mr.g
Farnsworth, do you have any .-

MR. FARNSWORTH: Your Honor,. I didn't supply one
becéuse it would beloﬁly the_Defendant, -

| THE COURT: Okay.

MR. FARNSWORTH: --- if any.

THE COURT: I'il cover that.: All right. Ready to
proceed with selectiﬁg our jury. I*llAjust-have £hem come
back at 2:30. Have them come ﬁp.

(Whereupon, State's exhibit 1 was markéd for
identification) |

(Whereupon, Court's exhibits 1 - 6 were marked for

~identification)

(Whereupon, the jurylpanei entered the courtroom at
11:16 am) | ”

THE CQURfé Please be séated, ladies and_géntlemen,
when you get to your seats. Good morning, ladies and
gentlemen. I'm Eddie ngmaker.: I'm from Pickens county.

I've been assignéd here in Greenv;lle_county,this week
to conduct trials and do other mattersiin the Qeneral
Segsions Court. I look forward to working with you in this
caée} I look forward to working with yoﬁ ih other mattérs

, A , (
that may come before us this week. J, _ -
| We have here a case that.the State of South Caroiina

has brought against Mr. Christopher Lee Johnson. The
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indictments that ‘have been presented to me charge Mr.
Johnson hgre~in Gfeenville county back in March of last
year,Aaround March the 18th of operating a motor vehicle
while under the influence of aléohol or drugs, which caused
iméairment to the extent that his ability té operate that

motor vehicle were materially and appreciably impaired.'

.He's charged with an offense of driving under the influence

~on that same date of March 18th, 2010..

Mr. Johnson is also charged with operating a motor .
vehicle on a public highway in this State when-his license
to do SO .- - his license to drive had beeh'suspended.

Mr. Johnson has entered a plea of not guilty to these
charges. By entering that plea of not-guilty the burden is
on the State of South Carolina to pfdve beyond a reasonable
doubt that he did, in fact, commit the offenses that he has
been indicted for.

You and I are going to be judges in this case. I'm
going to judge the law,. decide Qhat the law is. We need to

find twelve  fair and impartial jurors td.judge the facts in

the case to determine what the facts are.

I need to ask you some.additional questions. - You've

been qualified to serve as a juror this week already. I .

‘need to ask you some additional questions to determine your

eligibility to.serve on this particular case that we're

about to start.
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First of all, is there any member of the jury panel

familiar with the particular incident that'I've'setiforth,by .

the indictments, either that you've heard something about it

on the radio or saw something on television, read something

~in the newspaper, heard something about it at- the coffee

shop, happened upon the scene? If you have any prior
knowledge about this particular event that allegedly

occurred on’ or about March the 18th, 2010 would you please

- stand?

. (No response) .

THE COURT: Thank you. There is no response.

. Is there any member‘of‘the jury -panel related by blood
or marriage to Mr. Christopher Lee Johnson? If so, would
you‘please_stand.

(No response)
THE COURT: Is there a member of the jury panel who has

a close business, a social or a personal relationship with

‘Mr. Johnson? If so, would you please 'stand.

(No response)

THE COURT: Several witnésses may be called upon to

!

- testify in this case if it -- not all of these witnesses may

be called, but these are among the witnesses who may be
called to testify. From the Greenville Police Department is
Officer Jesse D. Lowe, also Sergeant D.S. Ng, Lieutenant Joe

Browning.
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From the South Carolina'Department of Public Safety
would be Elaine Johhson, also from the Greenville Police
Department, Sergeant Dean Elliott, also witnesses
potentially from the law -enforcement would Be Captain Jinny
Moxran, also;Robert Colef.

Those are potential witnesses who may be called upon to

" testify in this case. Is there any member of the jury panel

related by blood Qf’marriage to any of these potential

~ witnesses? If so, would you please stand.

(No response)

THE COURT: Is there a member of the jury who has a

'close business, social or personal relationship with any of

these potential witnesses? If so, would you please stand.

(N6 response)
_ THE COURT: Is there any member of the jury panel

expressed or formed an opinion in any way about -the facts in

‘this case? If so, would you please stand.

(No response)

THE COURT: Is there a member of the jury panel aware
of any bias or prejudice that would interfefe.with your -
ability to be a fair juror if selectéd in this- casé? If so,
would you please stand. Yes,'ma'am. Your name, please?

&UROR: Gail Moore.

'TﬁE COURT: And you don't believe you couid be a fair

juror in light of the nature of this.case?:
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MS. MOORE: My brother was killed in an alcchol related

ot

THE COURT: All right. Thank you, ma'am. I'll exbuse_

‘'you from the trial of this case. If you'd just remain

seated. ‘You don't need to respond to any of the other
queétibns I ask. |

(Whergupon; Gail Moore, a white female, was excused)

THE COUﬁT: Is there a'membef of the jury panel who has
a religious or moral oﬁpbsition‘to the consumptioﬁ of
alcohol to such an extent that it would!render you incapable
of rendering a fair judgment in this case if you were
selected to be a juror? If so, would you please étand.

(No response) .

THE COURT: Is there any member of the jury panel:who
is a contributing member of any organizétion-whose primary
concern is the promotion of victim's rights or law -
enforcement such as the Shériff's Association, MADD oxr SADD,
CAVE, PARR, any such organization? If you are a

~

contributing member of any such organization whose primary -
concern-is the promotion of law enforcement or victim's
rights, would you please stand.

(No response)

THE COURT: Thank you. There is no response.

Is there any member of thé jury panel or a member of

your immediate family who is in law enforcement? If so,

s I oo D

OO CD D e,
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would you please stand. If you or a member of your

i, . . . .
immediate family is in law enforcement. Yes, ma'am. Your

-name, please.

JUROR: . Jennifer Dickerson.

THE COURT: And what relative do you have in law

- enforcement?

MS. DICKERSON: My father is an NYPD cép. He's a
retired officer in New York. |

THE COURT: In New_York?

MS. DICKERSON: , Yes.

THE COURT: So he'a retired now?

MS. DICKERSON: Y‘és.

THE COURT: The fact that you -- yoﬁﬁ father is a '

retired law enforcement official, would that affect your

ability to be a fair juror? ' In other words, if yoﬁ're

selected, could you be fair to the Sfate of South Carolina,
could you be fair'to-Mr.'Johnson,'make a decision on the'law
and the evidence and that alone?

MS. DICKERSON: Yes, sir.

THE COURT: Thank you, ma'am. You may be seated.

At this time I'll ask tﬂe attbrneys;'if yéu W§uld,
please stand and introduce yoursélf to thé.jury.' Solicitor.

MS. DRAWDY: My.name is Sara LeehDraway. I've been a
prosecﬁtor here for seventeen yeérs;- And Ehis is Andrea

Phillips. She's my investigator who will be assisting me

13
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with the case.

THE COURT: Mr. Farnsworth.

MR. FARNSWORTH: My name is Dan Farnsworth. And I
represent Mr. Johnson, who's seated beside me here.

THE COURT: Thank you. Is there any member of the jury
panel related by blood or marriage to either of these
attorneys or the individuals who've been introduced? If so,
would you ﬁlease stand.

(No response)

THE COURT: Is there a member of the jury pénel who has
a close business; a social or a personal relagionship with
either of these attorneys? If so, would you please stand.

(No résponse)

THE COURT: Is there a member of the jury panel who's

ever been involved in any litigation in which either of

these attorneys represented you or represented the opposing

- side? TIf so, would you please stand.

(No response)

THE COURT: Thank you. There's no response.

The State(of South Carolina and the defendant, Mr.
Johnson, in this case, they each desire to have a fair,
impartial juror ~-- jury to hear thié éase. They deserve to
have a fair and impartial jury to hear the case.

Is there any member of the panel aware of any reason

whatsoever that if you were selected you could not be fair

CoO o o3« .3
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to both the State of Soﬁth Carofina) tq'thé Defendant in
this case, that if you were selected y;u'équld render a
-decision that would be based just upon the evidence that's
presented, the law that i givé you and. that aldne?' If for
an? reason you believe ypu‘could not be a fair juror in this
case, would you please stand. L |

... {(No.response)

'THE COURT: . Thank you. There.is no response. a

Any other questions from the State? - |

MS. DRAWDY: None from the étate,.Your-Honor.

THE COURT:  From the Defense? -

‘MR. FARNSWORTH: None,. Your Honor.

THE COURf: ,Le;'S'select a jury.. .

MADAME CLERK: When I.call your name, if you would just
sténd in place.: And if you're seated, ‘at that time you
would bring your belongings -and sit in the jury box.

Juror number 138, Judy McKinley. . Just stay right
there, please, ma'am.

(Whereupon, Judy McKinley, a whitg female, stood)

- MS. DRAWDY: - Please present Ms. McKinley.
MR. FARNSWORTH: Please excﬁse4the juror from this

case.

"MADAME CLERK: Thank you. - You may be seated. You're

_excused from the trial of this case. Juror number 234,

Natosha Brown.

15
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1 (Whereupon, Natosh§ﬁBrown, a white female, stood)
2 . MS. DRAWDY: Please Present Ms. Brown.
3 . MADAME CLERK: Thahl; you.
4 - MR, FARNSWORTH: Please seat the jurdr. .
5§ ~ MADAME CLERK: Thank you. You may be séated in the
6  jury box. Juror nﬁmber 56, Joﬂﬁ Dragoun.
7 (Whereupon, John Dfagoun, a white male, stood)
8 MADAME CLERK: What says the State?
9 .- AMS, ﬁRAWDY: Pleasévpresent Mr. Dragoun.
10 MADAME CLERK: Thank you.
1I1 MR. FARNSWORTH: - Seat the juror, please.
12 _ MADAME CLERK: Thank you.. You may be seated in the
13 jﬁry box. Juror.number‘ls; Stephen Bomar. |
14 (Whereupon, Stephen Bomar, a white male, stood)
15 . MS. DRAWDY : «Pleasé excuse.Mr. Bomar.
16 o MADAME CLERK: Thank you. You may be seated. You're
17 excuSea'from the trial of this case. Juror'nﬁmbef 71,
18 Brendé Fuller.
19 - (Wheregpon,.Brenda‘Fuller,‘a white female, stood)
20 MS. DRAWDY: Please present Ms. Fuller.
21 . MADAME CLERK: 'Thank you.
2 | MR; FARNSWORTH : Pleaée excuse this jurof.
23 ' AMADAME CLERK: Thank you. You may be seated. You're
24 excused from the brial of this case. Juror number 52, Jefry

25  Dillard.
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(Whereupon,:Jerry Dillard, a white male, stood)

MS. DRAWDY:

MADAME CLERK:

Please present Mr. Dillard.

. Thank' you.

MR. FARNSWORTH: Please seat the juror.

MADAME CLERK:

Thank you. You may be seated in the

jury box. Juror number 157, Edwin Brown Parkinson.

(Whereupon, Edwin Parkinson, a white maleé, stood)

MS. DRAWDY:

MADAME CLERK: °

Please,presént Mr. Parkinson.,

Thank you.

MR. FARNSWORTH: Please excuse the juror from this’

case.
MADAME CLERK:

excused from the t

Thank you.  You may be seated. You're

rial of this case. Juror number 129,

Heather Massingale.

(Whereupon, - Heather Massingale,ia white female, stood)

MS. DRAWDY:
MADAME CLERK:

MR. FARNSWORT

MADAME CLERK: ~

Please present Ms. Massingale.
Thank you.
H: Please seat the juror.

Thank you. - You may be seated in the

jury box. Juror number 119, Wilson Lee.-

(Whereupon, Wilson Lee, a white male; stood)

MS. DRAWDY: .
MR. FARNSWORT
MADAME CLERK:

Juror number 183,

Please present Mr. Lee.
H: Please seat the juror, please.
You may be seated in the jury box.

Jesenia Rodriguez.

17

17
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Sury

jury

(Whereupon, Jesenia Rodriguez, other female, stood)
MS. DRAWDY: Please present Ms. Rodriguez.

MR. FARNSWORTH: Please seat the juror.

'MADAME CLERK: Thank you. You may be seated in the

box.‘ Juror nUmber 94, Ellén Howard.,_[:
(Whereupon, Ellen Howard, a white female, stood)
Ms..DRAWDY: :Please present Ms. Howard. |
MR; FARNSWOR?H:A'PIease seat the juror.

MADAME CLERK: Thank you.  You may be seated in the
box. Juror number 210, Bryén:Titus.

(Whereupon, Bryan Titus, a whi;e male, stood)

MS. DRAWDY£ Please presenﬁ Mr. Titus.

MR. FARNSWORTH: Seat the juror, please.

MADAME CLERK: Thank you.. You may be seated'in the
box.  Juror. number 214, Stephen Troﬁtmah.
(Wheregpon, Stephen Troutman, a white male,‘étdod):
MS. DRAWDY: Please present Mr. Troutman.

MR. FARNSWORTH: Please seat the juror.
MAbAME.CLEﬁK: Thank you. You may be seated in thé
box. Juror number 102, Benjamin Ivins.

(Whereupon, Benjaﬁin Ivins, a white male, stood)

MS. DRAWDY: Please present Mr. Ivins.

~MR. FARNSWORTH: Please seat the juror.

jury

.MADAME CLERK: Thank you. You may be seated in the .

.

box. Juror number 179, Kathy Rivers.

18
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(Whereupon, Kathy Rivers, a black female, stood)

MS. DRAWDY: Please present Ms. Rivers.

MR. FARNSWORTH: Please seat the juror.

MADAME CLERK: Thank you. -You may be seated in the
jury box. Juror numbep'153, Barbara Nix. |

(Whereupon, Barbara Nix, a white female, stood)

- MS. DRAWDY: Pleése present Ms. Nix.
MR. FARNSﬁORTHE What was that number again, élease?
MADAME CLERK: ‘The number is 153.

{ : " .
MR. FARNSWORTH: Please excuse the juror in this case.

MADAME CLERK: Thank you. You may be seated. You're

- excused from the trial of this case. Juror number 147,

Robert Mort.
(Whereupon, Robé?t'Mort, é white.male,,stood)
'MS. DRAWDY: Please present'Mr; Mort .
MR, FARNSWORTH: Please seat the‘jﬁror.

o - R .
MADAME. CLERK: Thank you. You may be seated in the

jury box. Juror number 139, Albert Leon McNinch.

(Whefeupon; Aibert McNinch, a thte male, stood)
MS. DRAWDY: Please present Mr. McNinch.
MR. FARNSWOR&H: Please seat thé jurbr.
MADAME CLERK: Thank you. You may be seated'in the
jury box. | | .
- THE COURT: Mr. Mort, if you would, just-come down one

row and have you sit in that seat. Any matters we need to

19
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take care of as far as.the selection of'thetjﬁry in this
casé?

MS. DRAWDY: None from the State, Your Honor.

MR. FARNSWORTH: No, Your Honor.

N
|

THE COURT: Ladies and gentlemen who were not selected, -

"I'11l ‘ask if you would, please, you can go back down to the

jury assembly room. Mg, Olsen.will have furthér
instructions -for you at that time:

(Whereupon, the remaiﬁing(jurors not selected exited
the céurtroom) |

THE COURT: Ladies and gentlemen, you've seen the

_ process by which you were selected. You've been selected by

these parties in the belief by both the State and.the

Defense that you're the twelve jurors who can best hear this

'case and best make a decision as to the facts of the case.

You're going to be judges of the facts.

We've selected thirteen jurors. We have an alternate.
He'iljalways dccupy 9ne of thé two seéts where he is now.
He's ever? bit as much of a part of the jury as ényone else,

but not knowing how long the case may take or even a short

. case sometimes an emergency comes up with one of you, a

child or an illness unfortunately befalls you, we have an
alternate who will step in the shoes of one of you. And
that way the trial can proceed. It won't have to be started

all over again at another time. So he'll be.participating
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just as well and listening just as cloéely as you do in the
event that he's needed to be called upon.

I'm well aware, ladies and gentlemen, the sacrifice
that you've made to be here. There's lots of things that
you have on your agenda, I'm sure, to take care of at home
and the workplace, but I'm grateful that you're here to
serve your community as a juror this week.

We're going to do eVerything within our power to
accommodate you to make sure you're not sitting idly by
while other things are going on. I'll be conscious of that
sacrifice that you're making.

| I've given you the title of judge. You may have some
apprehension about that title I've given you. You, perhaps,
have never served as a juror before. Maybe you've never
been in the courthouse before and certainly not in a
courtroom. And now you find yourself sitting in a jury box
and thinking to YOurself, how did this all happen on a
Monday morning when I'm now sitting over there and given the
title as judge.

I assure you, ladies and gentlemen, that every skill
you're going to need to be the judge of the facts you
posseés. You are going to be able to use that good common
sense with which you've been blessed, the every day
experiences that you enjoy in your life with social

contacts, with being in the home, with employment

21
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opportunitieé. Those are going to be the every day
experiences you're going to utilize in determining what the
facts are in this case.

I'll be the judge of the law. I'll explain to you what
thé law is. And yoﬁ'll, under your requirements as a juror,
you're to accebt that law and apply the law as I state it to
you. |

Part of my job also is to cohduct the trial, to take
breaks and to signify when we'll take breaks. Your comfort
is vitally important. Of course, you're going to be a good
listener. .You've got to.be listening to the testimony
thét's offered and what's taking place in the courtroom. If
you're uncomfortable in any way, then obviously, you're not
going to be able to fulfill your job as a good‘listener.

So if I haven't taken a break -- normally we'll take a
break every hour, hour and a half to give you time to

refresh yourself and stretch. If it seems that you need a

break and I haven't called for one, please let me know. Get

my attention or get one of these bailiffs' attention. Ms.
Sims over to your right, one of the bailiffs, Mr. Thompson
in the back. They'll certainly assist you in any way they

can.

Also with the Clerk's Office, the young lady who called

your name, Ms. Joel Lanfear, she'll certainly assist you in

any way that she can.

3 Lo 3 3
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Seated beside me is Sean Hinton, recent law school
graduate, a law clerk. You'll see him, perhaps, coming and
going during the course of the trial taking care of matters
in the office upstairs that we need to attend to as well, a
valuable asset for me.

The young lady seated directly in front of me, Ms.
Susan Hudgins, she's the court reporter. She's taking down
everything that's said and every activity that we have.
She'll be marking exhibits and keeping up with those and
making sure if there are any exhibits and making sure those
are properly designated and accounted for. Any of these
folks will certainly give you any assistance that you need
in the course of the.trial.

Trials normally take place in stages. Normally the
attorneys will make an opening statement to you, give you an
overview of what the case is about. Then the;e'll be
witnesses who will testify under oath. They will be
eﬁémined and cross examined by the attorneys.

After all the evidence is in, then the attorneys,
again, can address you in closing. And I'll then instruct
you on ;he law. \

Sqmetimes as the case progresses there's time-frames
that require legal matters to be taken care of. Sometimes
there might be an objection made that may require me to

addreés some legal matters that normally would take more
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time, not normally would take as much time, but there may be

events that occur during the course of the trial where you

1

will need to be back in your jury room while I listen to the

arguments of the counsel, or maybe have to research the law

or hear some testimony‘that wouldn't even be properly
presehted to you so that I could make the best decision I
pbssibly can.

Tha£‘s what my desire is, to make sound rulings on the
law. I'm sure you want to do the same in your decisions on
the facts. So if you have to be back in your jury room and

wonder what's going on out here, it's not that we're hiding

.things from you. I just need to make sure that all the

ledal matters that are presenfed to me are fully analyzed

and evaluated by me in ordef that my.rulings are corfectu
It's similar to after all the evidence is'in aﬁd you're

in your jury room deliberating on the facts, I'm a judge

such as -- just like you are, but I'm not going to be back

in the jury room with you because that's your_prerogative to

determine what the facts are. I can't even have-an opinion

\

about the facts under the law of South Cardlina. That's

totally up to the jury to make that determination, not the

~judge. I only decide what the law is.

It's very important, you've made this comitment through
the selection process to be fair to both sides. And coming

and going_at lunch, or at the end of the day or whatever the

—~—
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case may be, you may see these lawyers in the hallway pf at -
the elevator. If they seem distant to you and a little
high-hatting and not as friendly.as they normally are,
please uﬁderstand, that's' their training. -

They don't wgnt to have any accusation that 'there's an
impropriety Qith,any juror even though you may be talking
about something innocent, the weather, or sports ox
something else, if they seem to avoid you that's because of
their training. So please don't hoid that against the
attorneys for being distant toward you. They want to make
sure that there cannot be any appearance of any .impropriety
in any way.

AWhile.you're out and about for lunch, you may have some

colleagues at work or family members that have ‘lunch with

. you. or your fellow jurors, you shouldn't be talking about

. the case or letting anyone talk about the case with you.

You're going to decide this case on what takes place in this

‘courtroom, on the evidence that's given, the testimony that

was presented, the. law that, I give you, and that alone.

Therefore, if you're out eating lunch and someone's at

4

_a table near you and you overhear them talking about the

case, whoever it may be, you take the initiative and excuse

_yourself, move to another table if need be. If someone were

to approach you and want to give you information about a

case, please explain to them you're a juror and you can't be

i




26

e A

10
11
12

13

14

15

‘16

17
18
19
20

21

22

. 23.

24

25

26
talking about the case or gétting-information_about the

case.

I don't expect anything like that to happen, but if it

were and someone persisted in wanting to give you

information or ask you questions, please excuse yourself.

And if possible, get the name of that individual, report it

back here, and I assure you“I'll take care of that*hatter.

I would not expect anything like thét;'but I want you
to be-aware of the imbortant.role that you have as a juror,
the commitment that you're making to these parties: Anéhwe'
want'to make sure the purity of the process is enforced
throuéhout the trial. |

Likewise, in the evening or at lunch where family
members are -- they know you have jury dﬁty and they know
that you're going to be occupied éome»this'week-andiright
away a friend would want to know, well, did you get picked?
What's the case about? Those kind of things.

You can certainly let them know the nature of the case

-that you're trying, but it would be improper for you to

share information or get information from a family member ox
lo&ed one.. You're going to have time when the éase.}s over
and compieted to share your experiences with those folks,
but ‘while the trial is going on is not thé time to do that.

'We're in a highly technical age now. We have access to

-information. Our Supreme Court Chief Justice has issued an
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order that all trial judges such as I are required to give

to jurors. And that's the fact that while you're sitting on

a jury and hearing a case, you're not to do any kind of

7
{

investigation.

‘You're -- I don't know that there'll be any news

~coveragé'of this case, but if there's something in the

- newspaper or on the television, you' should refrain from

reading that.. Those maﬁters can be clipped oxr recorded for
you to see aftér the fact. 'But you're not to be influernced
by any kind of media coverage.

We sometimes are curious and we<waﬁt to do some
reseérch'bﬁrselves and ride by the scene once we hear what
that :is, or do some afchive search or get on the internet
and check things out. That would be highly- improper aﬂd
against the commitment'that you've made to these parties.
It would be against the instructions of -our Court in
Célumbia for you to do any kind of thing like that.

These lawyers afe going to give you all the information
you need to make'a good sound decision about the case. And
that's where you're going to make‘that decision, from this
jury -- from this céurtroom and that alone. I don't say
that by way of temptation to you, but the importance of the
instruction thét you don‘t do any kind of independent
research whatsoever.

As you come and go you can have -- some of you  may -like

27
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to sit on the back row, one end or the other, or the front
row. You can certainly siﬁ anywhere that_you'd like.

I've appointed Mr. Mort. as the foreman of'the<jury.

He's going to be the one that when you're back in your jury

-room-you may have a question to ask, a need that you have

. about adjusting the thermostat, or that you .need. some coffee

or whatever it may be.- Someone may need to’makéga call to
have a child picked up.

He'll be the -liaison with the Court.: He'll write out

" whatever need you have, get it to the bailiff. And the

bailiff will get it to the pfoper, appropriate person be it

me:or the Clerk's Office or wherever it may need to be. -

Sometimes‘exhibits aré offered into eﬁidence. And
sometimes they're tangible exhibits that may be péssed
aroﬁﬁdiwhere lawyers will hand it toithe'fprepe?son who can
look at it and pass. it to the fellow jurofs;

Ultimately what the foreperson's. responsibility will be

’

the law there'll be a time for delibefations-for,ybu at that
time. Certainly not while the case is going on. . You should

not be discussing it even with fellow jurors as the case is
0 . -’ ‘
in progress.

~

But after all the evidence is in and I've instructed

1

you on the law, that foreperson will make sure that everyone

. has their input and their say as to their view of the facts
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to facilitate that discussion and on behalf of the{jurors to

write out a verdict form that will be provided for you.-

The alternate, as I said earlier, will occupy those --

the chair in the back. The rest of you, other than the
foreperson, who will occupy that seat, can sit anywhere
you'd like.

I look forward to working with you, ladies and
gentlemen. I'm proud of the fact that you've accepted this
responsibility, the commitment that you've made to the
parties involved in this case.

We have a legal mattgr that we need to take care of.

It's also near to thHe lunch hour. Normally we'll start

" about 9:00 in the morning and we'll take a morhing break.

Usually we try to break for lunch around '1:00 or so-and
hopefully end by five, 5:30 in the afternoon.

Sometimes it may.run a little later. If you have some
commitments, we'll certainly-try to work.with you on that to
let#you know of -- be it child care or .otherwise.

The attqrﬁeys indicated to me we have several legal

matters. We've got exhibits that need to be\marked and- so

forth. We're going to try to get all those things worked

out during .lunch and then we'll have time, hopefully, for a
sandwich ourselves.
Based upon their estimate of the time, it's probébly

going to be about 2:30 before we're really ready to start

29
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with the opening statements. So I'm going to give you an -
extended lunch break tocday. We'll be working on some of
these matters in the meantime.

So Qhen you come back -- I'11 let- you go'@ith Ms. Sims

in a moment. She'll show you where to report back. 1I'll

remind you not to discuss the case. And once we have you

back at 2:30 we'll be ready to start with the opening

. gtatements at that time.

Have a good 1uﬁch. Please be back in your‘jury room at
2:30 this afternoon. If you'll go with the bailiff at this
timé, please. |

(Whereupon, fhe jury exited. the courtroom at 11:52 am)

THE COURT:,,All riéht.,,Y'all can give me an 6verview
of what issﬁes we have. Afé‘thése ﬁotions'by thefDefense or
what do we need‘to take care ofé o - :

MR. FARNSWORTH: ' Your Honor, ---

THE COURT: I don't know anythiﬁg"about the case,
obviously: 'So £fill me in} if you would, Mr. Farnsworth.

Mﬁ.'FARNSWORTH: AIl'right. Your anbr, I would be
making a motion for dismissal of the charge based on the
fact that a -- that the video recording was -- that the
officer's vehicle at the time of the arrest was not |

recording with video cameras as provided in 56-5-2953. And

‘I'11 have a motion to_aismiss;

' This is going to be based on theth.‘;— recent Mt.
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Pleasant case which, Your Honor, held that unless -- when
there's no video equipment in the iaw enforcement car the --
in that case, which was a case that there was not one, the
court dismissed the town of Mt. Pleasant's argument and that
-- and held that statutofy exceptions in subsection (é) or
-- nor subsection (b) excused the town's non—compliance with
the requirements of 56-5-2953 and that that dismissal was a

proper sanction.

And the facts in this case are -- as to the actual
facts of the case are.pretty -- very much similar. There
was a --- both were, of course, DUI charges; The -- our case

foday, the officer did not have a video equipment provided

by the Department of Public'Safety in his -- installed in

his car as was the casé in the town of Mt. Pleasant case.
Tﬁe statute, 26-5-2953, provides that every incident

site arrest for DUI should -be video recorded. And it states

" the things that must be video recorded is the conduct of the

person arrested.

And then subsection (b) goes along to say that if the
officer does not provide the tape, that that's not alone
grounds for dismissal unless he can show some of the
exceptions existedp And that would bé, number one, Your
Honof, that the -- well, let.me just read them right 'here.
It's in the case. I think you have the case up there.

"Tt's subsection 56-5-295%3, outlines the statutory

31
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exceptions that excuse non-compliance with the videotape,

mandatory videotaping requirements. Non-compliance is

excusable if the arresting officer submits a sworn affidavit,

certifying that thé video equipment was inoperable despite
efforts to maintain it.

If the -- number two, if the arresting officer submits
an affidavit that it was impossible to produce ;he videotape
because the Defendant either (a) néeded emergency medical
atténtion or (b) exigent circumstances existed or (3)
circumstances including, but not limited to road blocks,
traffic accidents and citizens' arrests or (4) for any other
valid reason for the failure to produce the videotépe based
on the totality of circumstances. In the town of Mt.

Pleasant case the court held.that the town of'Mt. Pleasant

did not -- did not come under any of these exceptions.

And there's another exception that was raised and
argued was that section (g) of the section provided for
videotaping states that the patrol car must be equipped with
the equipment before these exceptions and mandatory
requirements for videotaping can begin. That being the

case, the court still dismissed the charge.

The argument Mt. Pleasant made was that the -- that the
obligation -- that they admitted they didn't have the
cameras in the car and they fit the exceptions -- the first

three exceptions in subsection (b) but that the Department

o 3 o 3 .3
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of -- the Department of Public Safety is responsible for
providing'fhe videotapes to the law enforcement cars in the
State and that it's -- it'wés not their duty to request
them. And‘thé court held that they had not complied with
section (g) or section (b), the exceptions I just mentioned
to you and dismissed the charge.

Your Honor, this ig -- this town of Mt. Pleasant case
is the first case that's dealt with a -- with the
videétaping requirements where there was no video in the
car. The others were decided,'you know,'where there was a
videotaping either with a malfunction of the video of
various other circumstances. |

So we would - this ié, aé YOu know,‘new-law. And we
think ﬁﬂét the facts iﬁ‘this case.afe very similar to,the
facts in the tan of Mt/ Pleasant case.. I think Ms. Drawdy
Is‘going'to prééént séme stati§£ica1 infdrmatién that hés

several witnesses who will testify as to whether or not --

what requests were made, how many video camera devices were

sent to the Greenville Police Department by the Department
of Public Safety;. Sb-that's ﬁy motion. We'd move to
dismiss based on that. | | |
‘" THE COURT: Any other hétions? fhis is just to the»DUI
charge ---
MR. FARNSWORTH: -This is just to thé Dﬁi charge. The

failure to provide a site -- on-site video of the person's

33
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arrest, the field sobriety test, the Miranda rights before
that, the traffic stop and all conduct at the incident site.

THE COURT: Was there a breathalyzer given?

MR. FARNSWORTH: Breathalyzer was offered and refused.

THE COURT: Okay. That was ---

MR. FARNSWORTH: So wefre not -- we're not ---

THE COURT: That was videotaped?

MR. FARNSWORTH: That was videotaped. And we have no
argument with respect to that ---

THE COURT: Okay.

MR. FARNSWORTH: --- breath site test.

THE COURT: All right.

MR. FARNSWORTH: Now,‘Your Honor, I have -- Ms. Drawdy,
I think, after this motion héstdecided -- I think they have
another tape which they plan to present into evidence. And
depending on that I may havé a motion with respect to that
other tape, which is separate from what we're arguing about
now.

THE COURT: You have two tapes?

MS. DRAWDY: Actually, Your Honor, it is a part of.what
we're arguing about. This is one way in which the facts of

the case are quite distinguishable from the town of Mt.

Pleasant case.
There was no in-car video in the arresting officer's

car. Therefore, there is no driving recorded following the
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activation of the blue lights. And that is a part of wvideo
recording we do not have. -

However, there was a sergeant on the street, this
happened in downtown Greenville, who had his own personal,
individual camera that you put on your lapel. And he did,
in fact, videotape the field sobriety test and Miranda being
read to this Defendant.

And we will be submitting that as evidence in the case
in chief and also during our motion. We have two copies,
one for a Court's exhibit and one to be used in the case in
chief. So it is distinguishable on those facts.

Furthermore,. -- and that is one of our arguments, that
as the statute encourages in situations inciuding, but not
limited -to roadblocks, citizen's arrest, traffic accident
investigations. When an arrest has been made and the video
recordipg equipment has not been activated by blue lights it
states that as soon as video recording is practicable in
these circumstances video recordiﬁg must begin. And there
was a practicable solution that the officers did take
advantage of.

So we would argue that in large measure we are
factually in compliance with the statute. HoWevef, -- and
really should be forgiven for not having the camera.
However, at our peril, it_is in our peril that we do not

make a rigorous proffer as to the efforts of the Greenville
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Police Department to get videotaping cameras in their cars
' / . ) i o

and also to show their interfacing with the Department ‘of
Public Safety to get the free cameras to them from the

Department of Public Safety. So the State would like to

. proffer that information as well."

THE COURT: All right. I'1l1 be glad to . hear the
testimony. | .
MS. DRAWDY: Yes, sir. The State calls Officer Jesse
Lowe.
r Jesse Lowe, being duly
sworn testified as follows:

MADAME CLERK: Thank you. You may be seated.

Direct Examination bv Ms. Drawdy:

Q. Good morning, Deputy Lowe.

Good morning.

2010, T believe, what type of vehicle were you driving in

' connection with your employment?

“A. A marked patrol wvehicle.

36

Q. You are employed with the Greenville pPolice Department?
A. Yes,'ma'am. |
Q. And you're the arresting officer in this case?

A. I was, ma'am.

Q. How long have you'been with the Depértment?

A.. Over two and a half years..

Q. 'Okéy. At the time bf-this incident on March leﬁh,

o 3 o o oo . ¢ 833 ) I o O .o 3
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JESSE LOWE - DIRECT EXAMINATION BY MS. DRAWDY - - 37
1 9. All right. TIs it fully marked? -
2 A. It is, ma'am. Blue light bar, police markings on the
3 front and béck, or excﬁse me, on the sides and the back.
4 Q. Ana was it one of the older.vehicles or a ﬁew one?
5 A. Older vehicle. I believe it was gseven:'years old at the
6 time.
7 Q. And was it equipped with a videotaping camera at that
8. time? .
9 A. It was not..
10 Q. I'm going to show you Court'é exhibit 1 that's been
11 _marked and‘aék'you to identify this document. It is a copy.
12 A. Yes, ma'am. This is a“city-of'Ggéenville Police -
13 . Department's affidavit for failure to produce a videotape
14 that I filled out on the morning of the incident.
15 Q. And is that your affidavit for failure to produce
16 video?
17 A. It is, ma'am.
18 Q. And what -was the reason for failing to produce video?
19 - -A. My patrol car was not equipped‘with a-video camera at
20 the time of the incident.
21 MS. DRAWDY: Your Honor, we'd like to submit this as
22 court's exhibit 1 at this time. |
23 - MR. FARNSWORTH: 'No objection, Your Honor.
24 THE COURT: Without objection, for the purposes of this
25 heariﬁg, you may proffer it.

37
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JESSE LOWE - DIRECT EXAMINATION BY MS. DRAWDY ' 38

(Whereupon, Court's exhibit 1 was admitted into

evidence for the Court's record)

)

Q. When you -- just briefly tell me why you stopped the
Defendant.
A. I observed the Defendant back out of a parking space on

South Main Street within the city limits of Greenville,
South Carolina with no lights on, headlights or tail lights.
I thenl—— I positioned my patrol car behind the Defendant's
vehicle, observed that one of his tail lights was
inoperable.

And I also observed him stop at a red-light and then
proceed through the intersection before the light had gone
green aﬁd then again stop in the middle of the intersection.
Q. Okay: And did you activate your blue lights?

A. I did.

0. And what did he do in that ---

A. He pulled into a parking spot near the intersection of
South Main and McBee.

Q. And did you get him out of the vehicle?

A. I did.

Q. While you were first interviewing him were any other
officers downtown?A Did they come to your assistance?

A. Not right away. Maybe after two minutes at the most.
Q. ) And who arrived? |

A, Sergeant Donnie Ng.
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- JESSE_LOWE - DIRECT EXAIV[INATION BY MS..DRAWDY - - - 39
1 Q. ADonnie Ng?
2 A.‘ Yes.
3 Q. Did you inquire of him whether‘he had an in-car camera
4  in his vehicle? |
3 A. I did.
6 Q. And did he have an in-car camera?
7 A. 4He.adVised ﬁe that he did not.
8 Q. All ‘right. 8o at that poiﬁt did ygu proceed to'offer a
9 field sobriety test?
10 A. I did.
11 Q Did those field sobriety tests, in.fact, get recorded?
12 A. :They did.
13 Q And whd recorded them?
14 A Sergeant Ng did with a small camera he had on his
15 person. \
16 Q. And I know that you have not actually seen this, but
17 what is this mafked as being?
18 A. A copy of the video’récording that was done by Sergeant -
19 Ng --- E
20 Q. All right..
21 A. --- on the night ---
22 Q. ”This is marked as Cgurt's exhibit 2.
23 MS. bRAWDf: Mf. Farns&orth, do you have any objection
24 to this being enterea as Court's exhibit 2 a; this time?
s . .

MR. FARNSWORTH: Just for identification?
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| 1 .,ﬂS. DRAWDY: For the Court;
2 MR. FARNSWORTH: Yeah. No objection.
3 'MS. DRAWDY: Court's exhibit 2. _Your Homor, at' this
4 time we'd like to play just the first few minutes of it.
5 . And then if the Court needs to review it for completeness in
6 terms of determining whether or not we're in compliance with
7, the statute,:we would encdurage the Court to do that. But
8 at this.point I'm jusf going to show the first minute or so
9 of the tape.
10 THE COURT: Ail right.
i1 (Whereupon, Court's exhibit 2 was admitted into.
12 evidence for the Court's tecord) |
13 | kWhereupon, Court's exhibit 2 was shown to the Court)
14 MS. DRAWDY: Your Honor, you may have>missed'that.‘
15l That's where he asked the sergeant if he has a tape, if
16A you'd like to ﬁear that.
17 THE COURT: 1 heard that;
18 MS. DRAWDY: Okay. And I'm going to just play a couple
19 of minutes so you can get the fiavor'of -- regarding the
20 scene. |
21 (Whereupon, Court's exhibit 2 was continued)
22 MS. DRAWDY: Would Your Honor like to see the entire
23 ---
24 THE COURT: I cal;l'review that dﬁring lunch, rnaybé. You
25 said yoﬁ had an extra copy of that or -
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JESSE LOWE - DIRECT EXAMINATION BY MS. DRAWDY 41
1 MS. DRAWDY: Yes, sir. - -Yeah, I"dé have an extra that
2 will be in the case in chief. So -
3 THE COURT: Okay. I can use one of them or I can use
4 the court exhibit over luﬁch and review it.
5 MS. DRAWDY: All right.

, 6 THE COURT: How long is it?
7. " MS. DRAWDY: 1It's probably aﬁout ﬁwéntY'minu;eé.
8 THE COURT: Okay. I'll review it at lunchtime.
9 ,MS.'DRAWDf: Twéhty ﬁo thirty.minuteé. Let's see. We
10 can tell you. Iﬁ's hard to tell. _
11 THE COURT: TIt's all’ right. 1I'11 look at it.
12 Direct Examination by Ms.Abréwdv Coﬁtinued:»
13 Q. Officéf Lowe, ---
14 A. Yes, ma'am;
15 Q. --- would you have been pfobaﬁly conéidered a rookie at
16 this point?
17 A. Yes, ma'am.
18 Q. Thus having the older vehicle?
19 A. Yeé. | |
20 Q. Do you now have a new vehicle?
21 A. I do.

22 Q. When did you receive that?

23 A. I believe Abfil of Ehis year.
24 Q. Okay. Approximately in ---.
25 A. Yes.
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1 Q. | And does that -- is that vehicle now equipped with a
2 videbtaping S | | |
'3 A. It is.
4 Q. J— device? (
5 A. Yes, ma'am.
6 Q. Please answer any gquestions Mr. Farﬁsworth may have.
7 Cross Examination by Mr. Farnswo?th:
8 Q. Okay. Just a couple of questions,:officer. ﬁow you
A 9 said yog've been with the Department ‘two and a half years.
10 A Yes, sir.
11 Q. And that, I believe, ypﬁ said this car was seven yearé.
12 old that yoﬁ were driving?_ | |
13 A. I believe it was a 2002 or 2003 model, Crown Vic.
14 Q. 'All right. Well, let me ask yoﬁ, how long had you been
15 assigned to drive that éa;? | |
16 A. VMaybe tw0'mon;hs.“
17 Q. That's all?
18 A. Yes, sir. |
19 Q. And what did -- what did you drive before that? .
20 A, An even older vehicle. IR
21 Q. Ogay.
22 A. I believe a 2001, maybe.
23 Q. All right. Was that aar or vehicle equipped with a
24 video --- |
25

A. It was not.
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1 Q. --- device?

2 A, No. '

3 Q. and the one, of course, that we're here today on was
4 not'equipped with a video camera device?

5 A. It was not.

6 Q. And have -- how many other cars havé you -- been

7 - assigned to you since you've -been with the Greenville Police
8 Department?

9 A. None that we have not discussed. Just the ---

10 Q. . Just those two cars?

11 A. And then the one-I have now.

12 Q. Okay.

13 A. So three. : .
14 Q. All right. So two didn't have and the one you've got
15 now, which you got, I believe you said, this year ---

16 A. Yes, sir.

17 Q. --- is equipped?

18 _A. 