Law OFFICE oF TriciA A. BLANCHETTE

November 2, 2012 RE@EEVE

VIA HAND DELIVERY
NOV 02 2012

The Honorable Daniel E. Shearouse
Clerk, Supreme Court of South Carolina
Post Office Box 11330 S.C. Supreme Court
Columbia, South Carolina 29211

RE: Warren Russell v. State; Docket No.: 2008-CP-40-07960

Dear Sir;

Enclosed for filing is a Notice of Appeal for the above PCR case. Also enclosed are the
following:

(1)  Proof of service on the Respondent.

(2) A copy of the Order of Dismissal and Order Denying Post-Hearing Motions and
Counsel’s Motion to be Relieved.

This appeal is being filed with the Supreme Court pursuant to Rule 243 (b), SCACR.

I was appointed to represent Mr. Russell on his PCR Application. Therefore, I am
copying the Office of Appellate Defense with the attached documents.

Thank you for your assistance with this matter. Please contact my office with any

questions.
our: rj&/, 2 ,

Tricia' A. Blanchette
Attorney at Law

cC: Rob Comey, Assistant Attorney General

Office of Appellate Defense
Warren Russell

PO Box 12725 | Columbia SC 2921

p: 803.988.0008 | f: 803.988.8070 | e: blanchettelaw®@gmail.com



THE STATE OF SOUTH CAROLINA

In The Supreme Court
APPEAL FROM RICHLAND COUNTY R"ECEIVE
Court of Common Pleas |
Post Conviction Relief NOV 0 2 2012

Honorable L. Casey Manning, Circuit Court Judge ~S.C. Supreme Court

Case No.: 2008-CP-40-07960

Warren Russell, Petitioner,
Vvs.

State of South Carolina, Respondent.

NOTICE OF APPEAL

Warren Russell, Petitioner, through appointed counsel, appeals the Order of
Dismissal issued by the Honorable L. Casey Manning on February 1, 2011, which was
filed on February 4, 2011. The Petitioner, through appointed counsel, also appeals the
Order Denying Post-Hearing Motions and Counsel’s Motion to be Relieved issued and
filed. The Petitioner, through appointed counsel, received notice of the entry of the Order
Denying Post-Hearing Motions via mail on October 17, 2012.

Other Counsel

Rob Corney

OB

Tricia A. Blanchette
PO Box 12725
Columbia, SC 29211
(803) 988-0008

of Record:

Assistant Attorney General

PO Box 11549
Columbia, SC

29211
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY E CEI VE

Court of Common Pleas
Post Conviction Relief NOV 0 2 2012

Honorable L. Casey Manning, Circuit Court Judge  8.C. Supreme Court

Case No.: 2008-CP-40-07960

Warren Russell, Petitioner,
Vs,
State of South Carolina, Respondent.
CERTIFICATE OF SERVICE

I, Tricia A. Blanchette, appointed PCR counsel, hereby certify that I hand
delivered this 2™ day of November 2012, a copy of a Notice of Appeal to Rob Corney of
the Attorney General’s Office, at:

Office of the Attorney General
Att: Rob Corney, Ast. AG
1000 Assembly Street, Room 519

Columbia, SC 29201
O(wc@ full

Tricia A. Blanchette
PO Box 12725
Columbia, SC 29211
(803) 988-0008

November 9\ , 2012
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STATE,OF SOUTH CAROLINA : , JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND - ~ CASE NO: 2008CP4007960

" IN'THE COURT OF COMMON PLEAS

Warren #316802 Russell . = ' vs. ' State of South Carolina
Plaintiff - ~ Defendant
. e -
CHECK ONE: _ . A :
[] JURY VERDICT. This action came before the court for a trial by jury. The issues have beenrtr\led a@a verdict
: : " rendered. . . ..;> = Q
’ 3-
[] DECISION BY THE COURT.  This action came to trial or hearing before the court. The 1ssuc§’lNe be@neior;heard
: ' -and a decision rendered. 9 ’i = =
B T ‘
[ 1 ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; - [_Ehkﬁie 41@, :‘;g :
- . | oz S
SCRCP (Vol. Nonsuit); - (] Rule 43(k), SCRCP (Settled); [ other: - m o = =
[l ACTION STRICKEN ( CHECK REASON): "[JRule 40(j) SCRCP; D Banl%ptcy_——

[[] Binding arbitration, subject to nght to restore to confirm, vacate or modify arbitration award;
[] other:

[J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [ ] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR- NOTIFYING LOWER COURT, TRIBUNAL, OR |

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL,

IT IS ORDERED AND ADJUBGED: [X] See attached order; [ Statement of Judgment by the Court:
Dated at Columbia, South Carolina, this - dayof - ,2011.
PRESIDING JUDGE
This judgment was entered on the day-of . 2011 and a copy mailed first class this 4 ' /
February 2011, to attorneys of record or to parties (when appearing pro se) as follows: 7
Warren #316802 Russell
Tricia A Blanchette . . Brian T Petrano
ATTORNEY(S) FOR THE PLAINTIFE(S) : ATTORNEY(S) FOZ TWENDANT(S)
SCRCP APP-24/FORM 4 - Cler}gf Court

QCANNED




STATE OF SOUTH CAROLINA ) _
: ) IN THE COURT OF COMMON PLEAS
- COUNTY OF RICHLAND ) o
' )
) 2008CP4007960
_ )
Russell, Warren, 00316802, ) , -
- ). =
Applicant, ) Zj: ;’ )
v, ) ORDER OF DISMISSAL 2 ot S 4
, ) - -
State of South Carolina, ) ;nm = ":’g_
V ) wo = E
Respondent. ) R IR
) SR
' PROCEDURAL HISTORY

This matter comes before the Court by way of an Applicati'on for Post-Conviction Relief
filed November 5 2008. The Respondent made 1ts Return on or about May 11, 2009 The
ADphcant was mdrcfed for approxrmately fourteen (14) charges. He went to trial on February 28,
2008 w1th the Honorabl_e Deadra L._ Jefferson presiding. Whrle the jury was deliberating the

applicant pled guilty — in exchange for the plea deal several of the original charges were nol

- prossed.

The Applicant initially requested that the entire trial .transcript be made part of the PCR '
action. On June 18 20(59, Applicant filed a Motion for Productir)n'of Tranr;cript and. Case
Documents and/er Motiorr for Discovery. The State filed an Objection -vto Use of Discovery and

'Objection' to Use of Subpoena in PCR Absent Compliance with S.C. Code Ann. § 17-27-150
(2006) on or about June 25 2009. The.procedural history as explained in the paperwork and by
the parties is that the Honorable James R. Barb.er I in-'his capacity as the Chief Administrative

Judge for the Court of Common' Pleas for the Fifth Judicial Circuit conducted-_a- telephone

Russell, Warren 00316802 - Order of Dismissal (20080P4007960)
Page 1of23-
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| conference with oounsel for the Applicant (Tricia Blanchette, Esquire represented the Applicant)
and the Respondent ‘(Brian T. Petrano on behalf of the Attorney General’s Offiee). An Order
dated September 2, 2009 and signed by The Honorable James R. Barber, III concluded that the
Applicant was only able to demonstrate that a pOrtion of the trial transcript Was material to the
" PCR application, i.e. the jury charge phase leading to the plea itself.! Accordingly, the
Respondent was ordered to procure that portion only. Additio_nally, the September 2, 2009 Order
rejected the Applicant’s request for discovery.? Frnally, the Septemh_er 2, QOO9 Order noted. that
the Applicant continUed to attempt-to file pro se documents despite the fact that he was
represented hy counsel. The Administrative _Judge rerninded the Applicant (and the parties) that
Rule 11, SCRCP prohibits hybrid representation and that the pro se filings — unless signed by
counsel — are to be “stricken.”

“An evidentiary hearing into the matter was convened on December 8, 2009 at the
Richland County Courthouse before this Court. The Applicant was present at the hearrng 4and‘
was again represented by Tricia Blanchette, Esquire. Brian T. Petrano, Esquire, of the South
Carolina Attorney General’s Office continued to represent the Respondent.

At the hearing, the Apphcant testified on h1s own behalf. The Applicant’ s.plea counsel,

Mark Schnee Esqurre also test1f1ed Thrs Court had before it the records of the Rlchland County

! The Applicant’s request for the entlre trial transcript was rejected.
’s.C. Code § 17-27-150. .
- Russell, Warren 00316802 - Order of Dismissal (20080P4007960)
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Clerk of Court, the rranscrir)t of _the-proceed_ings against the Applicant,3 ‘and the Applicant's
records from the South Carolina Department of Corrections.”

The Applicant is ‘presently confined in the .SouthVCarolin'a Department of Corrections
pursuunt to orders of comrnitment of the Richland_County Clerk of Court. The-Applican_t‘was
represented by Mark Schnee, Esquire. On February 28, 2008, the Applicant pled guilty and was

~ sentenced by The Honorable Deadra L. Jefferson to the following::

lsm Hmo;csaoomﬂ 0014 16-03-0620 " 20 * Assaul/ Assauil and battery wilh Itent to Kill (ABWIK) @ Inolnmsﬂ I!B

@ Inol nrosﬂl ]

Izos l[zooscsaomssz ] 0095 16-03-0910 * 30 * Kidnapping / Kidnapping

+112.08 | [2008Gs4001681* | 0095 16-03-0910 * 30 * Kidnapping / Kidnapping (victim: Phyllis Smalis AKA c°umfy‘)

[zos 1 [2008Gsa001684 | 001416-034)620 2° Assaun/Assaun and battery with Intent to Kil (ABWIK)

]&07 ] |2007GS403669' ] 3015 44-53-0375(B)(2) * 5<30 - Drugs { Manufacture, distribufion, etc. cocaine base, 2nd offense S

Sy Were'o

s,dé"th‘ >
m‘ gc iar fomh

St &

. The Applicant did not appeal his guilty plea or sentence.

* As explamed the plea transcript and the jury charge portion of the [abandoned] tr1a1 transcript are both part of the
record
¢ Following the PCR hearing, the Applicant was again transported and appeared before this Court on October 20,
2010. The Applicant again presented one or more pro se motions. This Court mformed the partles that it was
requesting a proposed Order of Dismissal from the Respondent. '
Russell Warren, 00316802 - Order of Dismissal (2008CP400796‘0)
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In the PCR Application filed on November 5, 2008 the Applicaht claimed the following:

e M
_ B. I_F you answered ‘‘ng

ry
to (6), state your reasons for not so appeahng

7)5.6_&4&/, tutio Ky /0,4,,,",5 . — |
() (XY ' i

Russell Warren, 00316802 - Order of Dismissal (20080P4007960)
Page 4 of 23



ot gy

Writew Bpssel)* 31460 2
PR /we Pevern) . |
| Bglad 15 & A5t of bt Whieh suppoed coeh of 14 /W/ .:’r/ wt ‘

i { @ : :
Lasur # / .fm‘&g&gz Assshuse of favie!

4) tadee o Fife /% il A% st fua! Bemedos .

3) thhnend) M/)‘%ﬁm;ée/ avd A 54/ Y prej wdeial Lonpenst s
bosu Mgumedt S juey,

d) ﬁu/u&c fo aa/dma de r"eﬂdui Pfgﬂw/eaf /y//ssum V774 /w( -
feal, Lausiny flecy wderal efficts i lataa /Mzd{/js il evadls At
p!{/adecc wéwﬁ /:?/47/ | : |
b D) e fo Leguest #e j&ut/ Jugy # wakes, ihen t/e/;wé.«/ é’eymé/

B Lowwsed #o J/Q%r{g 7 et menrs, L :
B D:(’m&w:‘ &/,13 a’ﬁofya’ Zueted, aud senhouwre ipidse meay
thnse fo /ecease unsh wentt. (70 be Mperd D
Lasue 2 Poscrubona! Mscooduet

1) Pavssautos wos te S0l wytuess ek s j,ew/ )Y, Prseutoc-
ial abuse betoe fo j/)a((a’ '/ae/ by gzmaedﬁ m/ze/,m// wif £
Feve bifl Mk wp Jost wtwse of viehuy

B) Pevseriohg. ﬁ't/ ém/{ﬁ ﬂ'(ﬂgwl weleted, Ma/ Seutouce A’éﬂ:&//
il He wois shus Fo AO//émaéﬁ/ 2ud yiwd. 1/~e/}: (IR o

R L B R T R T R R S R e O B L S T R B B T R RA A G s

R MR RS T T R

He puusshnentt. (To b Aveid) 2,
Euiclosed 15 a x’we/ detas /,,«3 caeh, risue o be MJ#&)EJ

Sy
T st%w AP *- =

The PCR application continued with an additional ten (10) pages expan_ding on the above listed

allegations.

Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960)
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On November 19, 2009 the Applicant (through his appointed counsel) filed an

amendment to the original application for PCR. .

H

The App!ipaﬁt_, by and through his appointed éttomey".l’ricia A. Blanchette, would
respectfully amend and clarify his Application for Post Conviction Relief filed November
i 2008, by making the following specific éllegatio-ns:

. Ineffective Assistance of Counsel and Involuntary Gwlly Plea, specifically but
- notlimited 1o the followmg grounds:

a. -Failure to meet with the Apphcant and properly prepare for tnal and/or
; : - plea. ,

b. Failure to conduct an independent investigation or speak with any of the
parties involved, including but not limited to investigating the “tipster.”

c. Failure to attend the preliminary hearing requested by the Applicant and/or
waive Lhe hearing without the Applicant’s knowledge.

d. f‘a,}ure 10 pursue a meamngful adversarial process on behalf of the
' Apphcant

1. Failure to address probable cause issues raised by the Apphcant A
1. Allowed the State to delay the trial date.
tii. The Apphcant had 1o file pro-se motions to address the i issues that '
- arose in the case.

e. Fulure to address indictment process and nrregularmes raised by the -
Applicant.

e B e

I Patlurc to Iook into the dates the grand jury convened as requested
by the Applicant. -
it. Failure to obtain the grand jury minutes as requested by the-
~ Applicant.
iti. Failure to address the amendment and dnsmnssal of Indictment No.:
2008-GS- 40-1682.

PR RO AT gy = A,

e

TR

Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960) .
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. P

v, Failure to object to the lack oF not}ce the Applicant recczved hve
' new indictments two days before trial.

——r o

f. Failure to notify the Applicant about the trial date and/or request a
continuance due to lack of notice. :

g I aiture to put the tnal court on notice of the motions and hearing to relieve
counsel.

e

eI

h. Failure to properly address the successive Allen charges give 1o théjur}
and advocate properly for the Apphcam when the jury was deadlocked.

Fallure to object when the tnal count initiated the plea discussion..

‘i, Failure to raise and/or address the Applicant’s concerns regarding dcuble
jeopardy in relanon to the verdict reached by the jury.

" j. Failure 10 properly advise the Applicant regarding the plea agreement and
verdict reached by the jury. : :

ST -

i. 1t was the Applicant’s understanding that the jury’s verdict would
stand, and he would not be entering a plea to Indictment No '

- 2007-GS-40-3669.
it. Failure 1o properly advise the Apphcant that his non- wolent

- sentence would be superseded by his wolem sentence for time
computation purposes.

2. Prosecutorial mxsconduct in conjunctnon with the procuremenl and amendment of
the mdi ctments. ~

3. The Applicam requested and coﬁnsel did not file a direct appeal. The Applicant is
- requesting a belated appeal pursuam to Whne v. State, 263.5.C. 110, 208 §.E.2d

35 (1974)

oSS gy

e T T T S TP A N, KA STV S St

= PR z
MWWW =

Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960)
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At the evrdentrary hearmg, Apphcant proceeded for the most part on the allegatlons
stated in the amended application for post -conviction relief.
| Pro' Se Filings
This Court notes that the Applicant has eontinued to present pro se filings. The filings are
routinely forwarded by his appointed counsel but not signed/adopted by her. Appointed counsel

is at-best a mere the conduit for the Applicant’s pro se filings. There is no constitutional right to-

hybrid representation either at trial or on appeal. Foster v. State, 298 S.C. 306, 379 S.E.2d 907
(1989).
. While counsel may choose to submit arguments urged by his client, counsel has an
obligation to review those arguments for possible relevance and merit before
submitting them. In other words, counsel cannot serve as a mere conduit for pro se

documents in an effort to avoid the prohlbttlon agalnst hybrid representatlon and the
displeasure of his client.

Jones v. State 348 S.C. 13, 14, 558 S.E. 2d 517, 517 (2002)
Apart from any overlapping issues that were otne_rwise presented at the hearing, this
Court cannot consider any allegations made solely in Apphcant S pro se fllmgs/clalrns Rule 11,
SCRCP requires every pleadmg, motron or other paper of a party represented by counsel to be
signed by at least one attorney of record whq is an aetive member of the South Carohna Bar. If a .
pleading, rnotion, or other paper is not signed, "rt shall be stricken unlessp it is signed promptly
- after the omission is called to the attention of the pl'eaderio_r movant." Rule 1-1, SCRCP. South .

Carolina does not recognize any right to hybrid representation at trial or on appeal. See, Qg.,

Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960)
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Jones v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); Foster v. State, 298 S.C. 306, 379 S.E.2d 907

 (1989).°

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and_has heard the
téstimony at the_: post;convi;tion rélief hearing. This Court has f_urth;:r had the opportunity to
" observe the witnésses presented at the hearing, closely pass upon their credibility and weigh their

testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law

as required pursuant té_S.C. Code Ann. § 17-27--80 (1985).

Th¢ Appiicant -introduce-d several exhibits (sixteen (16) of them), _consisting- of
letters/pleadings from hi'rn_ and court documents. At the PCR hearing the Applicant explained
‘ that his “trial” attomey‘wz;s i_néffective that is why he felt.forced to ple_a guilty. The Applicant
testified £hat he understood the:risks in going forward with the PCR, i.e. poten‘ti’él llo'és of -ény 4
plea deal. The Applicant testified tﬁat he had no claims against co-counsel (Kristy G_rafton). The
.Applicant explained that he met with counsel at the county detention center and that they had at
_ least three (3) face fb_face meetings. The Applicant explained that he and cpunselldi.d_ review- the
discovery mat_efials. The Applicaﬁt noted ,'_t}-lAat althéugh they reviewed the disqovefy r_natverials
they never formally discussed a defense. T hé Applicant testified and submitted documents to

support his claim that counsel failed to adequately éommunicate with him. The Applicant

S This Court is fully aware of our Court’s recent ruling that “Rule 11 of the South Carolina Rules of
. Civil Procedure does not apply to PCR proceedings.”- Hiott v. State, 381 S.C. 622, 674 S.E.2d 491 .
© (2009). However, this Court interprets the Hiott decision to be narrowly tailored to the issue(s)
presented in Hiott [sanctions] and not to negate any and all applicability of Rule 11(a) for PCR
. proceedings. This Court, respectfully, does not interpret Hiott to implicitly abrogate Jones v. State,
- 348 8.C. 13, 558 S.E. 2d 517, (2002), or Foster v. State, 298 S.C. 306, 379 S.E.2d 907, (1989).

Russell, Warren 00316802 - Order of Dismissal (2008C’P400796'0)
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. complained that counsel’s performance was deficignt' regarding his pretrial .issues ‘such as:
~ preliminary hearing, addressing the tipster issue, moving: to suppreéé because of -'a,lack of
probable caﬁse, etc. The Applicant explained that he though it was in his best interest to defend_
- himself but that he could not get a ruling on-his habgas attemﬁts and that he was tqld: no judge
would rule on his speedy trial claim..The Applicant also explained that he was C(;ncerned about
with the dates thaf_thé grand jury supposedly convened. The Applicant explained th.at just befo're
trial he received several new/additional indictments. The Applicant explained that te did not
have sufficient notice of the new charges priér to trial, that he Wanted counsel to renew th'é Brady
motion bécaﬁs_e there-were insufficient statements to suppé_rt the new charges. Additionally, the
- Applicant testified that he-tried tq have couﬁsci relievéd and was po;entially prepared to argue
that he could/should go pro se. - R

: T_he Abplicanf explained that the jury was able to reach a verdict on indictment

2007GS403669 (See image below):

Russell, Warrén, -0031 6802 - Order of Dismissal (2008CP4007960)
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N — DOCKET NO, 2007-GS-40- 3669 : After being fufly advised as to my .'
WITNESSES - legal rights, | hereby walve presgntmont .
10 the Grand Jury.  E
o « The State of South Ca v B
’@HASSELL -CPD Carolina \QQ bl
County o Richiand - Defondant - . § X {
. S Be i
._‘ L: 2
.' Q’ B
S . heraby appear In ary own proper pem: d Ri:
COURT OF GENERAL SESSIONS ~ ~ 9viivio e wilinindidment arte o- ﬁ N
. JUNE TERM 2007 .
18 .
. ARREST WARRANT NUMBER . ‘ ' ) " Deotendant
- : o ~ THE STATE
156773 - ’ o vs. Witness:
: — . » - CC.C.PLS. ANDGS. -
y uny ) Wweﬂ ?usse-” i
wiparshh of Grand Jury - T JON 2T 20w }:
e: ) : . g
VERDICT o indictment for K
Guyeery 'POSSESSION WITH INTENT 10 . ' . N
: o DISTRIBUTE CRACK COCAINE -+ . o , :
- o - SC Code: 84-63:975(8) } g
- CODR Code: 3018 : S i
s ‘,% alr/of Class FEU £ : 3
‘Bperson of Petit Jury e S . 1
R e e e e e e e

The Applicant explained that the court improperly geve two (2) Allen charges and that counsel
did not properly object and preserve the issue for appeal.® The Applieaht cl_aims that it was his.
understaﬁ_ding thet he was pleading guilty only to the deadlocked charges but that the jury verdict -
was the source of the conviction for the other charge(s).” The Applicant claimed that the foreman
~ signed the j jury verdict form ﬁndmg him gullty of 2007GS403669 The Appheant claimed that no

one interviewed the alleged v1ct1m SO therefore the grand jury proceedmg was 1mproper ie.

¢ Allen v. United States, 164 U.S. 492 (1896) (defining charge used to. encourage a deadlocked jury to

reach a verdict).
"7 This is the basis for the Applicant’s doublejeopardy claim.
Russell, Warren, 00316802 - Order of Dzsmtssal (2008CP400796‘0)
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prosecutorial misconduct. The Applicant claims that he did request a direct appeal and that he
didvnot file any pro se documents regarding an‘ appeal.r
Counsel tes'tified. that he r_nef with Applicant several times, where,héz disc‘ussédA the
discovery in the casé and the possible defenses for Applicant. Counsel explained that he and the
,Apélicmt went through the discovery in depth th_rough‘vari'ous rﬁeetings. Counsel testified t_hat.
he reyieWed the.pdssible-defenses relating to the “tipster” and deterrninea that flo real .issue
existed with respect to the tipster, an(i therefore he chose not to pursue any defense involving
him. Counsel explained th{at .thAe defense strategy they developed would be to Vattackﬁthe
credibility of the alleged victims/witnesses. Counsel explainéd_ that the Applicant was indicted of
his offense(s) priﬁor to the scheduled preliminary hearing, which is why the pfeliminar_’y hearing A
was cancellea. Counsel explained that they discussed the probable cause supporting the stop, -
counsel explainedA .that there was a rational basis cohsidering the facts to support the stop.
‘(Alounselltes_tiﬁed that the Applicant sent a motion for a speédy trial but that he (counsel) did not -.
agree.and did not join the motAion-‘ Counsei exp_l_ain'ed that the “track” this trjal was set on had -nOt
ended so-there was no undue delay. Counsel exbla’med that he did réceive the ‘Applicant’s request
~for the county grand jﬁry» documents; counsel explained that he toid the Applic_ént that there were
no records like the o-nes_'so‘metimes- available for State Grand Jury. Céunsel explained that they
discussed the' amendme_ht of the indictment, thaf the Solicitor explained that the feversed name
was from one of ~tir1e'-ot_her victiiﬁs. Counsel fest'ified that he toid the Applicant that fhe
-investigation]ipformatioﬁ suggested that one or _:moré ‘of the victims would not be
located/produced for the ;:rial.A Cduﬁ_sel testified that he had plenty of notice for the trial.- Counsel

explained that the Applicant was- transported several days pfior to the trial to be served with

Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960)
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néyv/amended indictment(s), review discovery, Aand for the motion to relieve coﬁnsel. ‘Counsel
explained that he did file the motion for new counsel/motion to go pro 3e’ because that is What the
Apélicant was suggestiﬁg; However, counsel eiplaingd there were no cbﬁﬂicts it was just that
the Applicant was a difficult client because he was intelligent yet did not understand the system.
Counsel explained that at. the end of the tr_ial the jury came back and indicated they had some
éuestions, that they'had réached a verdict on one charge but not on the others. Counsel Aexplained
thatlthe jury w;ds out for about nine (9) hours. Counsel explained that he did not like what he
-perceived to be a 2" Allen charge. Counsel explained that he made an objection to preserve the“
2" Allen charge issue for appeal. Counsel explained that after the 2™ Allen charge the Judge
called the parties up to the bench and asked the Sdlicit_or to make an offer. Counsel explained
that théy never lmew whi;:h one of the charges the jury had reached a yerdict on because the jury
never made it clear. Additiodally, .coimsel explained that although shown indictment |
2007@8403669 (see p.-11 infra), thére had .t'o be a jury verdict form because. there was a lesser-

included offervlse'.8 Neverthéless, counsel testified that the Applicant Was fully aware _th;':lt he was -
_ plgad_ing guiity to ALL of 'fhe 6ffenseis, there was not a situatién where tﬁere \;vas a jury vgrdict
for one offense and he pled to £he remaining ones. Counsel testified that this was not a .
conditional plea, that there was 1o prosecitorial misconduct, that the Applicént did not ask him to.

- appeal the plea, and that prior to the trial he (counsel) renewed their Rule 5/Brady request.

Beyond his review of the undisputed procedural history, this Court finds Applicant’s

testimony is not credible. Plea counsel’s testimony is credible. Accordingly, this Court fif_)ds :

® The jury never formally issued a verdict on any of the charges. (Guilty plea transcript, p. 3 L. 2 - 4).
- Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960)
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Applicant has failed to prove the fifst prong of the Strickland test V— that counsel failed to render
reasonably effective ‘assistance under prevailing professional norms. This Couﬁ also fi_nds
Applicant has failed to prove the s'econ.d prong of _St;ickland - that he was prejudiced by
_counsel’s performaﬁce.

The fact is‘the Applicant pled guilty. If the triél contained err_drs; the appropriate method
of review was a-'direct appeal or perhaps"a PCR following conviction — that is assuming the
Applicant would have been convictéd of all »the charges at trial. Nflaverthele.ss, counsel testified
credibly regarding'the Suppos_ed claims of ineffective assistance of counsel (during the trial). For
| example, counsel éiplaiﬁed. that_fhe preliminary hearing was éancelled because _the Applicant
had béen indicfed. Every criminal defendant is entitled to nbtice of his right to a prel_iminary
héaring "to determine whether sufficient evidence exists to warrant [his] detention and trigl."
Rule 2(a), SCRCrimP. If a -defendant makes a timely request :for a hearing, one should be held
within ten d.ays.. Rule 2(aj—(_b5, SCRCrimP. . HoWever,_the hearing "Shall not be held ... if the
dc;,fend_aht Ais indicted byA agrand jury ... before the preliminary hearing is held." .-R_ule 2(bj,
SCRérimP;_ see also Stgte v Hawkins, 310 S.C. 50,-54-55, 425 S.E.2d 50, 53.(Ct.App.1992)
(hol-ding trial court did not eﬁ in réfusing' to quas_h defendant'é indictments .bécause he did‘ not
'réceivé airequestedApr.eliminaryhearing because he was indictéd before a prelimi_ﬁary hearing -
- was helc_i.).l. Furthe;more, a défendant has no (:.ons'titutional right to a pre}iminafy hearing. State
v. Keenan, 278 SC 361, 36:5, 29'6 S.E.2d 676,_' 678 (1982). Thereforé, although the Applicant
may. have timely»requestéd a prelirﬁinary hearing, his right to'have the hearing ended V;/ith Fhe_ .

grand jury's indictment.
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In regards to the éllegation that counsel failed to pﬁrsue meaningful adversarial process
6n behalf of App}icant, counsel testified that he reviewed the >probab'1¢ cause issue raised 'by
Applicant and .discussed his review with -the Applicant. Counsel further testified -that hé :
explained the rational basis standard to the Applicant. Cbunsc] explained that he did not join‘ in
the pro se motions -submitt'e-:d by Applicant because there was no und‘qe del_ay and no basis for the
~motions submitted. Accordingly, this Court finds that the allegation tﬁat counsel was inefféctive_
for failing to pufsue meaningful adversarial conduct on behalf of Applicant is without merit and
1s hereby denied. |

In regafds to Appliéant’s cléim thét counsel failed to addr'ess-the irregularities of the
indictment procéss raised by Applicant, counsel testified that he explained to Applicant that
county Grand Juries 'do not keep-a transcript and record proceedings in the way the State Grand
Jury does. Counsel .furt.hcr te_:stified .that he discussed the amended:.‘indicti_nents ‘with the
Solicitor’s Office,'fhat the amendments wer’e_merely to correct the victim’s name, and that the
indictments did not serve to surprise counsel, which would require that he request a continuance.‘
See SC Code Ann. § i-7—19-100 (2009). According_ly, this AC»Qurt finds that the' allegation that
counsel was ineffective for failing to address the irfegularities-of the indiétmént process rgised by
AI')plicant.‘is without merit and is 'hereby denied.

- In regards to Applicaﬁt’ s: élaim that counsel failed to inform defendant of hié trial date or |
request a continuance due to lack of notice, counsel testified that-he and the Applicant Wére both
~ given plenty of notice before iri'al.' Counsel -and Appﬁcapt bothltes.tifie,d tﬁat Ap_plicant was
transported té the Courthouse several times in the Qeéks preceding VApblican‘t.’s trial. Cqunse}

testified that Applicant was transported to the Courthouse so that he could be served with his

' .Russell, Warren, 00316802 - Order of Dismiséal'(2008CP4007960)
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~new indictments, review hjs discovery once again with couhsel, and hold a hearjng on
- Applicant’s motiolni to relieve counsel. According}y, t_his _Court finds tﬁat the allegation that
counsel was ineffective for failing to iqform Applicant -of his trial date or request a continuance
for lack of notice is withéut merit and is hereby d;:nied. o
The record also reflects that.counsel_ obje.cted to the second Alleén Charge given by Judge
- prfcrson. (Pértial trial tfans?rip_t, p- 42). Couns_el further testified at-the hearing that he had
objected to tﬁe second A_lle_n Ch.é:ge. Accérdingly, Applicant’s allegation that counsel was
ineffective for failing to object ;to the second Allen Charge is without rr-lerit and is héfeby denied. -
Applicant also .alleges that counsel was ineffective for failure to address Applicant’s

double jeopardy claim. “Generally, jeopardy attaches when the jury is swbrn and impaneled,

unless the defendémt consents to the jufy‘s dischar_ge before it reaches a verdict.” State v. Mathis,
359 S.C. 450,'458; 579 S.E.2d 872, 876 (Ct. App.A2OO4). In Applicant"s case, jeop;"trdy never
attached becausé' Applicant consented to the jury’s discharge before reachringA a verdict by
entering a plea of guilty. Accofdingiy, this Court finds that the- allegation that counsel was
ineffective for failing‘ to z;ddress' Aﬁpl-icant’s double -jeopardy claim is without merit and -is
hereby dénied_. |
In 'regards to Applicant’s»élaim that éounéel was ‘ineffcctive for failing to adéquately'
exblain Applicant’s plea, coﬁnsel testified tﬁat he told the Appl'icani he would have to ser\;e 85%
~of whatever sentence he was givéﬁ because of the violent nature of the crimes. Coupsel further
testified, and theirecord reflepts, tﬁat thq Applicant understood he was entering a plea of guilty to
all charges curréntly; at trial in order to have all pending éhafges ;zol'pr‘ossed.' Cou_nsel also
~ testified that the possibility that the plea was conditional was never discussed, and that he and
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Applicant did not know which iﬁdictment the jury had agreed on, so no special conditions were
. discussed or placedbn the plea to indictment 2007-GS;40-3669. |

The Applicant 4allegedAprosAecutorial'rriisconduct in the procurement and amendment of
the new indictmeﬁts. .Counsel testified that he conferred w‘i;h the Solicitor regarding the new and
amended indictments. Counsel further testified that- all the new and amended iﬁdictm_ents
stemmed from the same charges and fhat nb'new facts were involved. Appli‘canf clairﬁs that no
one spoke'té the victim so »the. grand jury could not'properly indict-him. “Absent eyideﬁce to tﬁe '

contrary,howe%r,jthe regularity and legality of proceedings before a grand jury is presumed.”

State v. James, 321 S.C. 75,79, 472 S.E.Zd 38, 40 (Ct. App. 1996), citiﬁg Weathers v. State, 319
S.C. 59, 459 SEz2d 83_8 (1995). This Court finds that Applicant’s mere asseﬁion that
irregularities existed | rendering» the Grand Jury proceedings in his case constitutionally
' impérmissible is insufficient to support this allegation. Ac_cordingly, this Court finds this
allegatic;n is withéut merit and is hereby dénied. | |

- This Court fecognizes that>th-isAOrder seems to addreSs’somg: Qf the Appli(_:ant’s claims of
ineffective assistan'cé_of trial counsel. By doing sé, this Court is notj finding that é claim of
" ineffective assistance of tr_iél counsel is proper Whén the - Applicant abandoﬁs said trial- and
: decides to ple_a_d guilty. T ﬁe findings of this Court related to claims of ineffective assistaﬁce of'
trial counsel are in- this Order only in the event that a reviewing Court determines that claims of
ineffective éssist_ance of trial counsel are not abandoned when an Applicanti iﬁstead pleads guilty.

For the defendant who considers his trial court - or his trial counsel - deficiient- during

trial, tendering a plea of guilty' would seem a most improbable alternative. The sensible course

would be to continue to contest his guilt, in the event he is convicted he can attempt to prevail on
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his claims on agpeal, or, if necessary,' in a collateral proceeding, and win acquittal,-
however guilﬁy _hé might Ber This ApplicantAdoes not st_and convictﬁ:d due £o supposed-errors by
the trial court or suppésed errors by tria} counsel during trial; rather, he stands convicted on his
counseled admission in open court that he committed the crimes charged agginst him.

But for the élafm for a belated appeal and the clairp that he did not understand he was
“also pleading guilty to 2007GS403669 there are virﬁjally no PCR allegétiqns related to tﬁe plea
itself. The record of _Appli_éant’s_ plea reﬂects that-he indicated that he was fully satisfiéd with the
services 6f his attomeys...(Guilty plea transcript, p. 15 L. 11 — p. 16 L. 3).? The record is clear,

the Applicant pled guilty to 2007GS403669 (plea transcript, p. 8):

? The Applicant also apologlzed (Guilty plea transcript, p. 23 L. 24 —p. 24 L. 8). See State v. Sroka, 267 S. C 664
665,230 S.E.2d 816, 817 (1976) (holding appellant's guilt was concluswely shown by the record and any doubt
about correctness of guilt was eliminated by the admission of appellant in open court, after conviction-and durmg the
pre-sentence inquiry by the trial judge, that the appellant had participated in the robbery) : :
Russell, Warren, 00316802 - Order of Dismissal (2008CP4007960)
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14

The Applicant’s testimony at the PCR hearing to the contrary was not credible and expressly .

© ~N O O AW

15.
116

R 2 S

" THE COURT; Sir, are you pleading guilty" to
each of these offenses because you are guilty?

THE DEFENDANT : Yes. Your Honor.

THE COURT: And I got a little ahead of .
myself, and I apologize. |

On Indictment 2007-GS-40-3669, which is

possession m‘th\ the intent to distribute crack

cocaine second, sir, how do you plead, guilty or

not guilty? ' ,
THE DEFENDANT: Guilty, Your Honor.
THE COURT: Do you understand that that

carries a minimum penalty of five years, a maximum

. of 30 years, and/or a maximum fine of $50,0007

THE DEFENDANT: Yes, Your Honor.

RSN, 2 2 e R AR TR

rebuked by thé record.”

the right to appeal. White v, State, 263 S.C. 110, 208 S.E.2d 35 (1974). Inthe éb_sence of an

procedure in Anders v. California, 386 U.S. 738 (1967). Id. However, the standard for a guilty
plea differs. Absent extraordinary circumstances, such as when there is reason to think a rational

defendant would want to appeal (for example, betause there are nonfrivolous grounds for appeal)

=g

R

Following a trial, counsel is required to make certain the defendant is made fully aware of

intelligent ‘waiver by the defendant, counsel must either initiate an appeal or comply with the

or when the -defendant reasonably def_n'onstra'ted_ an interest in. appealing, there is no -

constitutional réquirement that a defendant be informed of ‘the right to a direct appeal from a
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guilty plea. Roe v. Flo-re's-Ortega, 528 U.S. 470 (2000); Weathers v. State,'-319 S.C. 59, 459
S.E.Zd 838 (1995). This Court finds Fhaf Applicant’s claim that ﬂe requested that counsel file a
Notice of Appeal is not credible. This Court specifically finds that counsel’s testimony that
-Appl_icant never requésted that he file for an appeal was credible. ThlS C'oilrt further finds that in
tl;is céseno extraqrdinary circumstances existed that would cause a defeﬁdant to wiéh to appealr.
“his guilty pléa. 4Accordingly, this Court finds tth Applicant failed to satisfy ﬁis burden to prove

he is entitled to a belated direct appeal and the allegations is hereby denied.

In a post-conviction relief _éction, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 -S‘E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for rélief, the Applicant must
prove that "counsel's conduct $0 undermined theApr_ope.r functioning of the adversarial process

_that the trial cannot be relied upon as having pr-odulced a just result." Strickland v. Washington,

466 U.S. 668, 104 S.CL. 2052, 2064, 80 L.EA.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813 (1985). | o

The- proper_measure of performance is whether the attomey provided 'represe-nta_tion '
within the 'rangei Qf coméetence required in. Criminél cases. Courts Apresu'rrie{ thét counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive.rel_ief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989). When there has been a guilty plea, the applicant must prove that counsel’s representation .

was below the standard of reasonableness and that, but for counsel’s unprofessional errors, there
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1s a reasonable probability that he would not have pled guilty and would have insisted dr_1 ‘going

to trial. Hill v. Lockhart, 474 U.S. 52, 58-59 (1985); Alexander v. State, 303 S.C. 539, 542, 402

S.E.2d 484; 485 (1991).

Courts use é two-proriged test in evaluating allegations of ineffective éssistance'of
counsel. First, the Applicant must prove that counsel's performance was deficient.‘ Under this
© prong, attorney Vper-forrnance is measured by its "reasonableness .under-profess‘ior‘lall norms."
Cherry, .300 S.C. ‘at -117, 385 SE2d at 625, (citing Strickland). .Sééond, counsel's deficient
pefformaﬁce must Have prejudiced the Applicant such that "there is é reasonable probability that,
but for couhsel's unprofgssional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. As discussed, the Applicant has failed to carry

his burden in this action. Therefore, this Court finds that the applicétion must be denied and

dismissed.
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CONCLUSION
', Based on all the foregoing, this Court finds and concludes thét the Applicaﬁt haé not -
established'apy cqnstitutional violations or deprivations that would require this court to grant his
- application. Counsel was not deficient in any manner, nor Was Applicant prejudicéd by
counsel’s representation. Therefore, this application for post conviction relief must be denied and
“dismissed with prejudice. B |
Except as discussed above, this_ Court finds that the A_pplicar_1t failed to raise the
remaining allegations set forth in his_ abplication at the hearing and has, thereby, waived them.
As to any and all allegations-that were or could have been raised in the applicatidn or at _the
heariﬁg in this métter, but were not specifically addressed in this Order, this Court finds
Applicant failed to present any probative evidence régarding such allég-ation-s. Accordingly, this
Court finds' thét_ Applicanf waived such .gllegations and failed to meet his burden of proof
regarding thé@. Aécoydingly, they'ére dismissed with prejudice. A wéiver is a voluntary aﬁd

intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas

.Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384' (1992). A waiver may be express or
implied. "An implied waiver results from acts and conduct of the party. against whom the
doctrine is invdked from which an intentional relinquishment of a right is reasonably inferablé."

Lyles v. BMI, Inc., 292 S.C. 153, 158-59,_355 S.E.Zd.282 (Ct. App. 1987). The Applicant's

failure to address these issge at the hearing indicates a voluntary and intentional relinéuishment V
of his right to do sb._ Thereféfe, any and all remaining allegations_are deniéd and dismissed.‘.

| This Court cautions the Applicant that he must file énd-_éewe a notice of appeal within
thirty (30) days from- the receipt by counsel of writFen'notice of entry of judgment to secure the -
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appropriate appellate review. - See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

(1991), an Applicant has a right to an appellate counsel’s assistancp n scpkmg review of the
denial of PCR. Rule 71.1(g), SCRCP, provides that if the appl'icant Wishes to seek éppellate '
review, PCR counsel must serve and file a Notice of Appeal on .th‘e Applicant’s behélf.
Applicant and c_:ounsel_'are directed to Rules 203, 206, and 243 of the South Carolina Appellate
Cpurt Rules for the apprbpriate pfocedures to follow after notice of intent to appeal has been

timely filed.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be deﬁied '
" and dismissed with prejudice; and :

2. The Applicant must be remanded to the custody of the Respondent.

3. No pro se post-hearing motions will be entertained by this Court |
unless fully adopted by appointed counsel. '

* ANDIT IS SO ORDERED this / dayof z fe_’é . ,20}@’/@‘

O(J |

The Hon(')rabléa)?. éasegl Manning
Presiding Judge :
Fifth Judicial Circuit

, Soul}h Carolina.
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A

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
A ) :
Warren Russell, #316802, ) 2008-CP-40-07960
)
Applicant, )
) < =
v. ) ORDER DENYING POST-HEABJN Go
) MOTIONS AND COUNSEL’S. &
State of South Carolina, ) MOTION TO BE RELIEVED=
) T =)
Respondent. ) e F
) oz =

This matter comes beﬂ)re the Court by way of an Application for Post-Conviction’j’foReIiégl
filed November 5, 2008. An evidentiary hearing into the matter was convened on Decerr‘;ger g,
2009, at the Richland Couﬁty Courthouse before this Court. The Applicant was present at the
hearing with appointed counsel, Tricia A. Blanchette, Esquire. The Respondent was ref)resented
by Brian T. Petrano of the South Carolina Attorney General's Office. By way of order filed
February 4, 2011, this Court denied and dismissed the application with prejudice.

Applicant filed a Motion for Reheéring and Motion to Alter/Arﬁend the Order of |
Dismissal under Rules 59(a) and 59(e), SCRCP, for which a hearing was convened on July 26,
2011. The matter was taken under adviseméng at-that time. Applicant Has since submitted several
documents/pleadings which have been reviewed by this Court in their entirety prior to the
1ssuance of this order. Additionally; on September 11, 2012, counsel for Applicant filed a motion
requesting to be relieved from her representatibn of Applicant.

Based on this Court’s careful reconsideration of the entirety of the record in the matter,
aiong with full consideration of Applicant’s motions and numerous other documents/pleadings

filed, this Court is not persuaded to reconsider, alter or amend the judgment previously entered.
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Further, the previous order-fully comports with the requirements of Rule 52(a), SCRCP, and S.C.
Code § 17-27-80. Thereforé, Applicant’s Rule 59(a) and (¢), SCRCP, motions are hereby denied.

This Court would note  Applicant additionally' filed several other
items/documents/pleadings with the Richland County Clerk which were heard at the July 26,
2011, hearing, or otherwise reviewed and considered in their entirety by this Court in
conjunction with the current motions, and finds each to be wholly without merit and entirely
unsuccessful in persuading this Cburt to aiter the ruling set forth in the February 4, 2011, order
of dismissal.’

Finally, this Court hereby denies counsel’s request to be relieved from her représentation
as “it is appointed counsel’s duty in PCR matters to serve and file the notice of appeal”, should

Applicant wish to do so. See Dennison v. State, 371 S.C'. 221, 223, 639 S.E.2d 35, 35 (2006).

Therefore, counsel’s duties will be satisfied and her representation complete upon filing of the

notice of appeal, should Applicant desire to do so.

' The pleadings which were considered include, but are not limited to, the following items received by this Court
and/or filed by the Richland County Clerk of Court: “Motion for Summary Judgment” filed August 3, 2010;
“Motion for Default” filed August 27, 2010; “Judicial Notice of Adjudicative Facts” filed November 5, 2010;

« A ffidavit/Default” filed November 5, 2010; “Letter of Evidence” dated April 21, 20111 “Judicial Notice of
Adjudicative Facts” filed November 18, 2011; “Motion to Compel a Judgment” dated May 2, 2012; “Affidavit of
Statement of Facts” filed May 2, 2012; “Affidavit and Statement of Facts” dated June 25, 2012.
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IT IS THEREFORE ORDERED:

1. That Applicant’s post-hearing motions, including the Rule 59(a),
SCRCP, Motion for Rehearing and Rule 59(¢), SCRCP, Motion to
Alter/Amend Judgment, are hereby DENIED; and

2. PCR counsel’s Motion to be Relieved is DENIED.

AND IT IS SO ORDERED this /8 day of W ,2012.

Columbia, South Carolina.

RUSSELL Warren, #316802

b

Zlasey Manmng (/
Pre51d1ng Judge .
Fifth Judicial Circuit

— Order Denving Post-Hearing Motions (2008-CP-40-07960)

Page 3 of 3




