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STATE OF SOUTH CAROLINA

_ IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
Civil Action No. 2013-CP-32-3371
Jo Pradubsri,
Plaintiff,
V.

~ ORDER
The Lexington County Sheriff’s ‘
Department,

Defendant.

Vvvvvvvvvvvvvvv‘v

DISCUSSION
Plaintiff makes three arguments in challenging the Court’s order granting the

Defendants’ motion for summary judgment and denying the Plaintiff’s motion.  First, the

Plaintiff contends that summary judgment is inappropriate in this case pursuant to Rule 38(a),
SCRCP. Rule 38(a) provides:
' The right of trial by jury as declared by the Constitution.or as

given by a statute of. South Carolina shall be preserved to the
parties inviolate. Issues of fact in an action for the recovery of
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money only or of specific real or personal property must be (ried
by a jury, unless a jury trial be wajved.

judgment.

» Rule 56 allows for an. efficient disposition of a case

when there is no need forittogoto a Jury. In this case, the Plaintiffs right to a jury trial has not

been violated by the granting of Summary judgment. To hold otherwise would mean that

whenever a jury demand is made, summary judgment is no longer an option. !

Next, the Plaintiff contends that the Defendant failed to adequately oppose the Plaintiffs
motion for Summary judgment, thug entitling the Plaintiff to Summary judgment. Rule 56(e),

SCRCP, requires a party opposing summary judgment to come forward with affidavits or other

supporting documents demonstratin‘g the existence of 3 genuine issue. for trial, Doe ex rel. Doe

v. Batson, 345 S.C. 316, 320, 548 S.E.2d 854, 856 (2001) (citing Rule 56(e), SCRCP). In this

case, the Defendant did properly oppose the Plaintiffs motion for summary judgment by coming

forward with material to show that the Plaintiff was not entitled to judgment as a matter of law.

Specifically, the Defendant relied upon the investigative file generated at the time of the

' The South Carolina Court of Appeals has considered the- relationship between Rule 38(a),
SCRCP, and Rule 56, SCRCP. In Waterford Place Homeowners Assn of Lexington, Inc. v.
Barnes, No. 20_06~UP-289, 2006 WL 7286101, at *2 (8.C. Ct. App. June 21, 2006), the Court of
Appeals rejected a Plaintiff’s argument that the trial court’s grant of summary Jjudgment against
him violated his constitutional right to have a trial by jury. While the Court recognizes that

unpublished opinions of the appellate courts have no precedential value, the concept discussed
by the Court of Appeals can be looked to as persuasive authority. :

Q. | ’
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regarding those funds in light of the South Carolina Supre

Florence County Sheriff's Office, 401 S.C. 606, 738 S.E.2d 473 (2013).

Defendant is appropriate. '

Ciley



CONCLUSION

IT IS, THEREEORE ORDERED that the Plaintiff’s Motio
DENIED.
YR

The Honorable ho

Circuit Court Judge, Fifth Ju
gmg &, 2015
g' ;on._uls«.ga ] _, South Carolina

Cooper, Jr.

dicial Circuit
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STATE OF SOUTH'CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) .
) Civil Action No. 2013-CP-32-337; -
) \
Jo Pradubsri, ) e B
) S T
Plaintiff, ; . ; &t i
. ! S
v. ) ORDER . 0w
) e g M
The Lexington County Sherifpg ) D O
Department, ) o
) et
Defendant. )
)

Jo Pradubsj and the Defendant Lexington County Sheriffs Department. Additionally, the Plaintitf

filed a motion to compel and a motion for appointment of Counscl. A hearing on was held on these




* Carolina Jaw provides th

| TiTmwany teversed and remanded. See Srate v. Pradubsri,
403 S.C. 270, 743 S.E.2d 98 (Ct. App. 2013), reh'g denied (June 20, 2013), cert. denied (June 25,
2014). Since that time, the Plaintiff hag been retried and convicted of the offenses for which he was

charged stemming from his November 9, 2008, arrest.

Furthermore, the Defendant has

filled its /Statutory duty of taking reasonable stepé o maintain the seized

funds. For the reasons set forth hereip

DISCUSSION
=2 UoolON

Motions for Summarg Ju_dgment

ject to forfciture, and thus not unlawful. South
at “all monies seized in close proximity to torfeitable controlled substances,
» or distributing paraphernalia, or i close proximity to forfeitable records of the

importation, manufacturing, or distribution of controlled substances and al] monies seized at the time




» 1t is clear that the $728.00 found in the Plaintiffs possession at

> confiscation of the funds by the Defendant

Lexington County Sheriffs Department at the time of the Plaintiff’s arrest was not unlawfubl.

perty” and that “lalny monies seized

ature and provides for security in

another manner.” S.C. Code Ann. § 44-53-520(3). 1t further provides that “{w)hen property and -

monies of any vajye as defined in this section or anything else of any value is seized, the Jaw

Instead, the Plaintiff seems to assert only that

<3



the Lexington County Sheriff's Department breached a duty owed to the Plaintiff by failing to initiate

forfeiture proceedings regarding the seized money,

are to be instityted within g reasonable time. See S.C. Code Ann. § 44-53-520(c). Section 44-53.

for the jurisdiction where the items were seized.” While § 44-53-520 does not explicitly identify the

party who is to bring the forfeiture proceedings, § 44-53-530 is quite clear in its language requiring

that the Attorney General or his designee or the circuit solicitor or his designee initiate the forfeiture

proceedings.

led suit against the Florence County Sheriff's Office, asserting claims

of negligence, conversion, c¢jvil

“mandated responsibility,” to commence
forfeiture proceedings regarding the sejzed goods. See Farmer, 401 S.C. 606, 612, 738 S.E.24 473,

477. As such, the Court found that the obligation to init;

rests with “the Attorney General of his designee or the circuit so

with the law enforcement agency. Id at 612, 738 S.E.2d at 476.

&l :
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In light of the Supreme Court’s decision in Farmer, it is clear that the Defendant Lexington
-

County Sheritfs Department had no ability, much Jess responsibility, to initiate forfeiture

PIainti(Z s Motions for Ap, POintment of Counsel and to Compel Disco very

In light of the Court’s finding that the Defendant’s motion for summary jud

granted, the Plaintjffs motion for appointment of counse] and motion to compel have been rendered ‘

Consequently, this Court finds that based upon the forgoing reasons and the laws of the State of

® The Defendant’s motion for Summary judgment also included several other grounds in support of
its argument that the Plaintiffs ¢laims should be dismissed, including an argument that the Plaintiff’s
claims are barred by the applicable statute of limitations and the equi

However, because the Court finds that the Plaintiff's clajms should
forth above, the Court does not n i



claims as sey forth in his Complaint in this matter. This Court further finds for the reasons set forth

above that the Plaintiffg motion for appointment of counse! and motion to compel have been

rendered moot,

¢ funds with the Lexington County

d (o release the funds to the Plaintiff, care of his Cooper

Trust Fund account maintained by the South Carolina Depanment of Corrections.

The Honorable G. Thomas Cog er, Jr.
Circuit Court Judge, Fifth Judicial Circyit

-Juv , 2015

2 a4 , South Carolina
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STATE OF SOUTH CAROLINA

Department,

Defendant.

)
) INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
) Civil Action No. 2013-CP-32-3371
)
Jo Pradubsri, )
)
Plaintiff, )
)
v. ) -ANSWER
)
The Lexington County Sheriff’s ) (Jury Trial Demanded)
)
)
)
)

The Defendant hereby answers the Complaint of the Plaintiff as follows:

FOR A FIRST DEFENSE

1. The Plaintiff’s Complaint fails to state a claim againsi the Defendant upon which

relief could be granted, and therefore the Defendant must be dismissed pursuant to Rule 12(b)(6),
SCRCP.

FOR A SECOND DEFENSE

2. The Defendants deny each and every allegation of the Plaintiff’s Complaint not - -

hereinafter specifically admitted, qualified, or explained.

3. As to Paragraph 1 of the Plaintiff’s Complaint, the Defendant denies same as

stated and demands strict proof thereof,

4, As to Paragraphs 2, 3,4, 5, and 6 of the Plaintiff’s Complaint, the Defendant

denies same and demands strict proof thereof.

5. As to Paragraph 7 of the Plaintiff’'s Compiaint, the Defendant lacks sufficient

information upon which to form a belief as to the truth and veracity of same, and therefore denies

same and demands strict.proof thereof.
fﬂ?>
a\
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6. As to Paragraph 8§ of the Plaintiff’s Complaint, the Defendant would admit same

upon information and beljef.

7. As to Paragraphs 9 and 10 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof.

8. As to Paragraph 11 of the Plaintiff’s Complaint, including subparts (A) through
(E), the Defendant denies same and demands strict proof thereof.

9. As to Paragraph 12 of the Plaintiffs Complaint, the Defendant denies same and

demands strict proof thereof.

10. As to Paragraph 13 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

11. As to Paragraphs 14, 15, and 16 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof.

12. As to Paragraph 17 of the Plaintiff’s Complaint, the Defendant would re-allége

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

13. As to Paragraphs 18, 19, 26, 21, and 22 of the Plaintiff’s Complaint, the
Defendant denies same and demands strict proof thereof. |

14. As to Paragraph 23 of the Plaintiff’s Complaint, the Defendant would re-allege
and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

15, Asto Paragraphs 24 and 25 of the Plaintiffs Complaint, the Defendant denjes

same and demands strict proof thereof.

lé6. As to Paragraph 26 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each pbaragraph and affirmative defense as if set forth herein verbatim.

17. As to Paragraphs 27, 28, and 29 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof. 516
»o-
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18. As to Paragraph 30 of the Plaintiffs Complaint, the Defendant would re-allege
and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

19. As to Paragraphs 31 and 32 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof.

20. As to Paragraph 33 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

21. As to Paragraphs 34 and 35 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof.

22. As to Paragraph 36 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.
23. As to Paragraphs 37, 38, 39, 40, and 41 of the Plaintiff’'s Complaint, the
Defendant denies same and demands strict proof thereof.

24, As to the Paragraph of the Plaintiffs Complaint beginning “Wherefore,”

including subparts (A) through (D), the Defendant denies same and demands strict proof thereof.

25. The Defendant denies that the Plaintiff is entitled to the relief requested, or any

other relief, from the Defendant in this matter.

FOR A THIRD DEFENSE

26. The Defendant alleges that it is immune from suit and liability under the doctrine

of sovereign Immunity.
f

FOR A FOURTH DEFENSE

27.  The Defendant alleges upon information and belief that at all times herein that its

deputies were acting within the course and scope of their employment in a discretionary manner,
in good faith, without bad faith or malicious motives in the performance of their official duties,
and therefore, the Defendant is immune from suit. {5 /‘B

%)
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FOR A FIFTH DEFENSE

28. The Defendant asserts the defense of sovereign immunity as to all claims for

money damages.

FOR A SIXTH DEFENSE

29. The Defendant asserts that there is no private right of action for money damages

for the alleged violations of the South Carolina Constltutlon that there is no state law equivalent

to 42 U.S.C. § 1983.

FOR A SEVENTH DEFENSE

30. The Plaintiff's claims are, in whole or in part, barred by the Plaintiff’s failure to

exhaust his state law and/or administrative remedies.

FOR AN EIGHTH DEFENSE
31 The Plaintiff's claims are, in whole or in part, barred based upon the defense of
waiver.
- FOR A NINTH DEFENSE.
32. The Plaintiff’s claims are, in whole or in part, barred based upon the defense of -
estoppel.

FOR A TENTH DEFENSE

33. The Plaintiff’s claims are barred by the applicable statute of limitations.

FOR AN ELEVENTH DEFENSE

34, The Defendant alleges, upon information and belief, that any injuries or damages

allegedly suffered by the Plaintiff, without admitting same to be true, are due to and caused by
the sole negligence, recklessness, willfulness, wantonness, carelessness, and gross negligence of

the Plaintiff, and were not caused by the Defendant, which the Defendant pleads as a complete

bar to the Plaintiff's attempt to recover from the Defendant.

//‘3
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FOR A TWELFTH DEFENSE

35. The Defendant is immune from suit pursuant to pertment portions of the South
Carolina Tort Claims. Act, S.C. Code Ann. § 15-78-10, et seq., and spe01ﬁcally, § 15-78-60 (1),
(2), (3), (4), and (5),

FOR A THIRTEENTH DEFENSE

36. The Defendant asserts the defense of sovereign immunity, including but not

limited to the damages caps set forth in S.C. Code Ann. § 15-78-120 and the bar on pumtlve

damages.

FOR A FOURTEENTH DEFENSE

37. The Defendant asserts that the alleged seizure of the Plaintiff’s property was

supported by probable cause.

FOR A FIFTEENTH DEFENSF.

38. . The Defendant asserts that insofar as the Plaintiff has attempted to allege a cause

of action for intentional infliction of emotional distress, such claim must be dismissed as same is

barred by the South Carolina Tort Claims Act.

FOR A SIXTEENTH DEFENSE

30. The Defendant alleges that at all tlmes herein, the Defendant is not a person

amenable to suit under 42 U S.C. § 1983.

5%

[This Space Intentionally Left Blank]
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WHEREFORE, having fully answered the Complaint of the Plaintiff, the Defendant prays

that the Plaintiff’s Complaint be dismissed with prejudice, for the costs of this action, and for such

other and further relief as the Court deems just and proper.

DAVIDSON & LINDEMANN, P.A.

WILLIAM H. DAVIDSON, 11
JUSTIN T. BAGWELL
11 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: (803) 806-8222

F: (803) 806-8855

Email: wdavidson@dml-law.com
1bagwell@dml-law.com

Counsel for the Defendant

Columbia, South Carolina
November 21, 2013

5
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Sheriffe

James R. Metts, Ed.D. ¢

LEXINGTON COUNTY SHERIFF'S DEPARTMENT
' January 3, 2013

Jo Pradubsri, Inmate # 181097 ‘
McCormick Correctional Institute F4-A264
386 Redemption Way

McCormick, SC 29899

Re:  Seized Money Inquiry

R Dear Mr. Pradubsri:

-I'am in receipt of your inquiry regarding the money that was seized for warrants
J-847717 and J-847718 in Lexington County. I'am in the process of investigating this
matter and will be in touch with you in the near future. '

Best regards,

AR .mg

John W. Tate .
General Counsel

i

A Nationally Accredited Law Enforcement Agency :
P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230 Fax # (803) 785-1162




Sherifs

James R. Metts, Ed. D.

February 7, 2013

Jo Pradubsri, Inmate # 181097
McCormick Correctional Institute F4-A264
386 Redemption Way ' '

- McCormick, South Carolina 29899

Re: - Seized Money Inquiry

- Dear Mr. Pradubsri:

We are in the process of writing a reimbursement check for seven hundred
twenty-eight and No/100 Dollars ($728.00) for the reimbursement of your seized money.
[ am enclosing a Release for you to sign and have witnessed and mail back to us. The
legal department will need the Release before the check is mailed to you.

Melissa Taylor
Paralegal to John

Enclosures

A Nationally Accredited Law Enforcement Agency
P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230, Fax # (803) 785-1162




STATE OF SOUTH CAROLINA

RELEASE AND
SETTLEMENT

S N

COUNTY OF LEXINGTON

For the sole consideration of Seven Hundred Twenty-Eight and No/100 Dollars (5728.00), the
undersigned hereby releases and forever discharges James R. Metts his department, deputies,
employees and agents known or unknown, from all claims and demands, rights and causes of

actlon of any kmd the unders1gned now has or hereafter may have on account of or in any way

3

growing out of property loss, known or unknown to us at the present time, resulting from the

seizure of my money, and does hereby covenant to indemnify and save harmless the said party or

parties from and against all clalms and demands whatsoever on account of, or in any way growing

1

out of, said occurrence or its results to property. This release expresses a full and complete

SETTLEMENT of lxablhty claimed and the acceptance of this release shall not operate as an
admission of liability on the part of anyone nor as an estoppel waiver or bar with respect to any

claim the party or parties released may have against the undersigned. Witness my hand and. seal

Date:

- Jo Pradubsri

Witness Signature:




LEXINGTON COUNTY SHERIFF'S DEPARTMENT

March 7, 2013

Jo Pradubsri, Inmate # 181097

McCormick Correctional Institute F4-A264
386 Redemption Way
McCormick, SC 29899

Re:  Claim for seized money

Dear Mr. Pradubsri:

I am in receipt of your claim for the above-referenced matter. | am electing to

forward it to the Insurance Reserve Fund (IRF). You should be receiving a letter from an
insurance adjuster in the near future. '

. 'de
A Nationally Accredited Law Enforcement Agency

P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230, Fax # (803) 785-1162
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James R. Metts, Ed. D. ¢

LEXINGTON COUNTY SHERIFF'S DEPARTMENT

April 22, 2013

Jo Pradubsri, Inmate # 181097

McCormick Correctional Institute F4-A264
386 Redemption Way "
McCormick, SC 29899

Re:  Claim for seized money

Dear Mr. Pradubsri:

" Best regards,

o T, |
| W ia /
o W -lade

General Counsel

Y de
A Nationally Accredited Law Enforcement Agency
P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230, Fax # (803) 785-1162
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~Jojuan Pradubsri,

State of South Carolina - In the Court

Of Common Pleas

N’ N N

County of Lexington

Docket No. 2013-CP-32-03371

Plaintiff,

VS, Transcript of Record

Lexington County Sheriff's
Department,

e’ N e N e s s s vt “vantt”

Defendant.

~June 16, 2015
Lexington, South Carolina

BEFORE: ’

The Honorable R. Thomas Cooper, Judge.

‘e

APPEARANCES:

Jojuan Pradubsri
Pro Se

Justin T. Bagwell, Esquire
Attorney for the Defendant

Brenda J. Sigwald, Circuit Court Reporter
To The Honorable R. Knox McMahon
P.0. Box 206, Jackson, South Carolina 29831
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(REPORTER'S NOTE: There were no exhibits

entered during this hearing;)'




1 THE COURT: Mr. Pradubsri?
é MR. PRADUBSRI: Yes, sir..
3 THE COURT: Tell me how to pronounce your name.
4] Pradubsri?
s  WR. PRADUBSRI: Yes, sir.
6 THE COURT: A11 right. These are your motions?
7 MR. PRADUBSRI: Well, a few of them is mine and I
8fl believe one is --
9 THE COURT: One of them is Mr. Bagwell's.
10 MR. PRADUBSRI: Yes, sir.
11 THE COURT: A71 rigﬁt. So you may proceed.
12 MR. PRADUBSRI: Okay.
13 THE COURT: Tell me what fhis case is about.
14 MR. PRADUBSRI: Well, Your Honor, this case is
15|l about Lexington County Sheriff's Department illegally
16 seized.money frém me and they never had any judicial
17 pfocess,'no forfeiture héaring of any kind.
18 | THE COURT: Where did they seizelit? I mean, were
19}l you under arrest or -- |
20 MR. PRADUBSRI: VYes, yes. Yes, sir.
21 THE COURT: Were you 1ncércerated?
22 MR. PRADUBSRI: Yes, sir.
23 THE COURT: Okay. And what did they seize? .
24 MR. PRADUBSRI: $728.
25 THE COURT: And where did they seize it?

-
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~any kind.

MR. PRADUBSRI: 1In Lexington Countylin November
of -- the 8th of November, 2008.

THE COURT: 20087 o

MR. PRADUBSRI: . Yes} sir.

THE COURT: From -- was 1t.1n your poésession in
the detention center?

-MR. PRADUBSRI: No, it was off my person.

THE COURT: It was off your person?

MR. PRADUBSRI: Yes, sir.

. THE COURT: When you were arrested?
MR. PRADUBSRI: VYes. |

THE COURT: Have I got that straight?
MR. PRADUBSRI: VYes, sir.

THE .COURT: So when you were arrested and they took

your personal possessions, they took $728 in 2008 and never

gave it back to you. _

MR. PRADUBSRI: Never gave it back.

THE COURT: And they had no forfeiture,proceedings
of anything Tike that? |

MR. PRADUBSRI: No, sir. No warrant, no hearing of

THE COURT: A1l right. Where are you now?
MR. PRADUBSRI: Well, I'm at the Department of

Corrections now.

, THE COURT: Where?

-
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MR, PRADUBSRI: Lee County.
THE COURT: You're in Lee County?
MR. PRADUBSRI: Yes, sir.
THE COURT: You're asking for the money back?
MR. PRADUBSRI: Well, actually, Your Honor, I filed
this lawsuit asking for actual and punitive damages.

THE COURT: Okay.

MR. PRADUBSRI: Also a]ong with the return of my

money .

THE COURT: Okay. A1}l right. What's your motion
today?

MR. PRADUBSRI: Well, Your Honor, one of any first

motions that I would like to address is my motion for

,appoinfment of counsel.

THE COURT: A1l right. I can't do that. I
can't -- there's no way to pay counsel in a civil suit.
I'm not going to appbint counsel in a civil suit.

MR. PRADUBSRI: Well, I mean, Your Honor, under

Rule 17, it says that a person in prison would be entitled

to a guardian ad litem.
THE COURT:' A guardian ad litem.
MR. PRADUBSRI: Yes, sir.

THE COURT: That's not a\]awyer.

1

“MR. PRADUBSRI: Well, I mean, I mean a guardian ad

litem would be, you know, sufficient, if I could obtain

v
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that.

THE COURT: Well, I'11 hear fromer. Bagwell,
There's got to be some reason to appoint a guardian ad

litem. He can't file papers for you.
MR. PRADUBSRI: Well, I mean, I can. I can pretty

much file my own, but as far as going through an. actual

~trial that I'm anticipating because the defendant is not

willing tq settle.

THE COURT: I understand that.

MR. PRADUBSRI: So, you know, it's -- I have no

courtroom knowledge, up, so I heed some type of guidance.

THE COURT: Mr. Bagwell, you want to offer

' something?

MR; BAGWELL : We1], Yéur Honor, the only thing I
would foer is, there have been two motions to appoint
counsel filed in this case. Judgé Keesley 1ssﬁed an‘ofder
following a status confefence that there was no right for
Mr. Pradubsri to have counsel appointed for him in_OCfober
of last year. 1It's been donsidered by this Court. If you
remember to the exfent that we need to address the merits,
Mr. Pradubsri has been transported numerous times to the
judicial center anticipating these hearings, he has filed
numerous motions. He has -- by all accounts been able to

litigate this case to a fullest extent. I'm not sure what

rationale --




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT: Okay .

MR. BAGWELL: -- or reasoning there would be to
appo1nt an attorney for him even if that was poss1b1e
| THE COURT: Well, I d1dn t know that, I didn't know
that Judge Keesley already has turned you down. So I'm
going to turn you_down again. Okay? |

So move on.

MR. PRADUBSRI: Also, Your Honor, I have a motion
for a suhmary judgment. Also you’-- I would like to
address -- Your Honor I filed a summary ]udgment --

THE COURT: I'm 1ook1ng at it.

MR. PRADUBSRI: Okay. And pursuant to 56 E.

THE COURT: What's the procedura1 history of this
case? )

MR. BAGWELL: Your Honor, this case was filed
September i3th, 2013. I hate to jump ahead, there's been a
previous motion for summary judgment filed by the plaintiff
in this case already. It wés heard by Judge Russo a little
over a year ago. I searched through my file. I can't find
an order on it, but p1a1nf1ff did file a 59(E) motion from
that order or from the order ofvprohouncehent.

THE COURT: That in the clerk's file?

MR.lBAGWELL: It is, I have a copy also if you --

THE COURT: No, I don't mean 59(E), I mean Judge

. Russo's order.

N
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~defendant's

MR. BAGWELL: T can't find any evidence that that

order was ever issued. But I do know it was argued on

Apf11 2nd of last year and the plaintiff filed a 59(E)

motion from the pronouncement on that judgment .

THE COURT: Then he filed a motion for summary

N

judgment in May.
MR. BAGWELL: I believe this -- that may be the

motion for summary judgment in May. The second

one is --
THE COURT: You haderite your motions?
| MR. BAGWELL: No, éir.
THE COURT: 1 didn't think so.
- MR. BAGWELL:- But mine was filed in May also.
THE COURT: A1l right. The p1a1ntfffs filed one.
motiqn for summary judgmeﬁt -- well, his second mofion was

filed or is dated.October 28th, October '14 it mqst be the
second one becaﬁse this is dated May 21st. He may not have
served you. | |
MR. PRADUBSRI: Well, there may be a third then
because -- '

THE COURT: I know.

MR. BAGWELL: -- I.have one that's dated on
February 18th, 2015.

THE COURT: Has summary judgment been rendered one

way or the other?
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MR. BAGWELL: It has not. Your Honor.
THE COURT: It has not been heard? -- I mean

there's no summary ]udgment order in the file either for

the p1a1nt1ff or the defendant?

MR. BAGWELL: There is not, Your Honor.
THE COURT: Thank you.

Go ahead Mr. Pradubsri.

MR. PRADUBSRI: Yes, Your Honor, I filed the mot1on

seek1ng ]udgments on each one of my c1a1ms

THE COURT A11 right. Your c1a1m is -- other than

the tak1ng of the $728, what S your other claim.

MR. PRADUBSRI:,_Yeah, I have a claim for -- fork

negligence, trespass --

THE COURT: What's negligence? Tell me about

neg1tgence.

MR. PRADUBSRI: Well, they breached the statutory
duty of goingithrough the forfeiture process.

THE COURT: Okay. ‘

MR. PRADUBSRI: And the trespass is the wrongful
seizing‘of my property. lAnd also I have a conversioh for

the intentional taking of my property. I also have one for

continuing nuisance, conscious --
" THE COURT: 1I'm listening -- continue.

MR. PRADUBSRI: Intentionally withholding the funds

from me. And also I filed one for misfeasance.

;
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THE COURT: For what?

MR. PRADUBSRI: For misfeasance. They omitted
doing the duty. They was obligated to give me some type of
judicial process that they failed to do.

THE COURT: Okay.
MR. PRADUBSRI' And 1 also have a c1a1m for
deprivation, depr1v1ng me of my property.
. THE COURT: A11 right. 1Is that it?
MR. PRADUBSRI: Yes, sir.
THE COURT: Mr. Bagwel1?

MR. BAGWELL: Yes, sir, Your Honor, let me back up

just a little bit to explain a little more about the

N

- procedural histdry and the background on this case. Mr.

Pradubsri was arrested November 9th, 2008.‘-1 believe it
was late evening,'November 8th, early morning of November
9th. And the defendant the sher1ff s department does

admit that the $728 was seized from h1m at that t1me

However, we do dispute that money was illegally seized from

him. And Your Honor if we 1ook at the forfeiture -- well,
let me back up a 1ittle bit before that.

What Mr. Pradubsri was arrested for was possessidn
of a weapon, unlawful possession of a weapon, trafficking
in crack cocaine and possession with intent to distribute

1n*prox1mity to a school.

Your Honor, if we go to the forfeiture statute --

/
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and I have a copy for Your Honor if I can find.it in my
stack of paperwork. The code section is Section 44-53-520.
If I may approach7
THE COURT. Yes.
MR. BAGWELL: Your Honor, the general assembly has

aT]owed a procedure by which money seized in proximity to

. forfeitable narcot1cs may be seized by a law enforcement

agency and that is found in 44-53- 520 Section A and it

will be Number 8 and that reads the fo110w1ng are subject

to forfeiture: A1} money se1zed in close prox1m1ty to

vforfe1tab1e controlled substances drug manufacturing or

distributing parapherna]ia, or in close proximity to

forfeitable records of the importation manufacturing or

distribution of controlled substances and all money seized

at the time of arrest or search 1nvo1v1ng violation of this
article. |
Your Honor, I pu11ed from the clerk's office and I

have a cert1f1ed ‘copy for Your Honor and copies that had
not been certified for Mr. Pradubsri-evidencing the arresf
warrants at the time of his arrest and I w111Asubm1t to you
that for whatever reason, there was only $725 mentioned in
the arrest warrants, but Weedo'concede that there was $728

found on him. And Mr. Pradubsri was-not only indicted by a

grand jury but was found guilty early, earlier this year in

what was actually a retrial of those offenses.

i
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If I may approach, Your Honor?

THE COURT: - Yes, sir.

MR. BAGWELL: These are copies that I just provided
Mr. Pradubsri. These are the cértified copies of them but
they are -- should be the same thing. These arrest
wafrants and the tkue-bi]]ed indictments show that Mr. 4
Pradubsri was arrested, true billed and fhe sentencing
sheets that I have given to ysu show that he was found

guilty earlier this year of these three offenses. Thereby

making the money that was seized in his possession subject

to forfeiture. Your Honor, it's my understanding that Mr.

Pradubsri is trying to say that the sheriff's department
had some duty in initiating the forfefture procéedinbs.

And I apologize, my rebuttal to his summary
judgmént is really overlapping my afgument in favor of
summary judgment for the sheriff's department, so I'm going
to try to cover eVerything with one set of argument .

THE COURT: That's --

MR. BAGWELL: But if we look, the South Carolina
Supreme Court has considered the forfeiture proceeding and

the responsibilities of a law enforcement agency 1in the

- case of Farmer versus Florence County Sheriff's Officevthat

I will hand to Mr. Pradubsri a copy of that court decision
as well as the statutory pfovision that deals with

forfeiture proceeding that's addressed by the Supreme Court

-
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and I have a copy é1so for Your Honor.

Your Honor, the stétutory provision that I have
handed is the following section to the forfeiture
pfocéeding for narcotiés that I hahded up a moment ago and
it sets forth.the procedure in Sectioh A of that statute
provide that he forfeiture defined in 44-53-520 must be

accompanied by petitioh of the attorney general or his

designee or the circuit solicitor or his designee to court

of common pleas for the jurisdiction where'the item was
seiied.

This provision has been considered by the Supreme
Court in Farmer versus Florence Count& Sheriff's Office.
It is a 2013 decision and, Your Honor, the case actually
dealt with the forfeiture of counterfe1t goods but th1s
forfeiture proceed1ng that we find in 44-53-530 is actually
the same for both narcotics and for counterfeit guns. And
if We flip over and look at'What'the Court decidéd in
Farmer, and it is on page 5; the end of page five of what I
Handed up, it was essentially the same argument being
proffered in the Farmer case in that Mr.'Pradubsri is
offering here that the sheriff's depégﬁment was under some
sort of duty to initiate these fprféiture proceedings and
the Supreme Court disagreed with the plaintiffs in Farmer
finding that it's not up to the law enforcement agency, but

the-words of the statute give that responsibility to the

v
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attorney general or to'circuit solicitor. And if we look
over at page 6, the following page, it's actually the first
full paragraph of that page, the CoUrt opined that is, We
agree with the peti@ioner, in this case the law enforcement

agency, but it has no statutory authority, much less

- mandated responsibility to commence forfeiture proceedings.

That rests within the attorney gehera] or his designee or
the solicitor and his designee. If we look back at
44-53-520 it actually does set forth what it is that law
enforcement is supposed to do when it seizes money pursuant
to that section and 1t is subsection I. 1It's the very last
page of that statutory text that I handed up .

It prov1des that law enforcement seizing property
under the statute shall take reasonable steps to maintain
the property. It discusses equipment and conveyances, but
it particularly addresses monies end'says that any money
seized must be deposited in an interest bearing account
pending final disposition by the Court unless the seizing
agency determines the monies to be of an evidential nature )
and provides for security in anotner manner .

Your Honor, the monies that were seized from Mr.
Pradubsri are stilil being held by the Lexington County
Sher1ff s Department in their narcotics fund. They have
tried to return the monies to Mr. Pradubsri. In faet,

Judge Keesley has signed an order allowing the sheriff's"

5
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department to pay those monies in Court since Mr. Produbsri
won't accept them from us. But based on the statutory
text; I'm not sure what ‘else the sheriff's department can
do. They héve no authority to initiate a forfeiture
action. Al1 they can do is maintain the money in their

account as provided by the statute which is precise]y what

they have done.

There are other groUnds raised in our summary
‘judgment motion. I'Y1 be glad to the address or if Mr.
Pradubérifwou]d like to respond or if YouriHonor has any
questions I'd be glad to address those.

THE COURT: Mr. Pradubsri.

- MR. PRADUBSRI: Yes, I'd like to respond to that.

" One of the main issues that I have Your Honor, is that the

police officer never established probable cause to seize
\this money. I mean, as far as initiating, they still have
some type of process, some type of guidelines they have to-

go by and that's seeking a warrant or establish probabie

cause, some type of due process. I mean you just seize my:

‘money and put it in your account without me being able to
be heard for the returns of‘my funds. I was getting no
process. But as far as case laws Your Honor, Ronald
(Phonetic) versus Gibson says the pUrpose to haVe
forfeiture hearing is to confirm that the State had

probable cause to seize the property forfeited, you know,

v
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and Matlock versus 119, 85 Jeep Cherokee (Phonetic) says
that stétutory standard for seijzing property under Section
44-53-520 is probable cause and nobody seek‘a.probab1e
cause of termination in this matter.

THE COURT: A1l right. I'11 take a look at it.
Mr. Bagwell if you'll want to submit an order, I'11

consider it.

MR. BAGWELL: Yes, sir, Your Honor.  And just so we

~don't find yourselves back before the Court or Your Honor,

Mr. Pradubsri has also filed a motion to cdhpe1. It's on
the roster if Your Honor wdu]d like to hear it.. I'mean,_
I'm prepared to address it. v

THE COURT: Well, all right. I overlooked that.

What is your motion to compel?

MR. PRADUBSRI} Well, Your Honor, this mOtibn to

~compel, I'm not sure about which motion that is. I don't

know if that's the one I filed earlier that's supposed to
be reheard? I mean --
THE COURT: Well, et me see if I can find it in

here. Motion to compel discovery that you filed on

December 11th, 2014. 1I'nm looking for --
MR. PRADUBSRI: December. --

THE COURT: Rules, policies of the Lexington County

Sheriff's Department, po]icies about additional penalties

for failure of the sheriff to pay money after demand.

.
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That's your motion to compel?
| MR. PRADUBSRI: Yes, sir; yes, sir.

THE COURT: I got it.

MR. PRADUBSRI: Okay. Well, one of my reésons fbr
filing the motion is because the deféndant is failing to
reveal any information. I mean, I'm asking them to show me
some type of procedure, someitype of rule, some type of
guide]ihe they fj]ing‘to disclose, provide me with any
information.

THE COURT: How about it, Mr. Bagwell?

MR. BAGWELL: Yes, Your Honor. These reqUests were
served October 22nd, 2016 or 2014. The sheriff's |
departmént responded on December -- November 21st, 2014, I
haVe a copy of the sheriff'é office's responses, if I may
approach. Your Honor, Mr. Eradubsri requested, or |
submitted three requests for production to the defendant,
first requests rules, regulations and policies of the
sheriff's department pertaining to the interest rate how
the 1nterest‘rate should be abp]ied to seized money. I
réSponded by saying thét it seeks a .legal ¢onc1usion first_
and foremost --

THE COURT: A1l right. When did you file this?
November 21st is the date on it.

MR. BAGWELL: Yes, sir.

THE COURT: I can look in the file --

7
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MR. BAGWELL: Well, it was not filed, it's just a
discovery response, it was served on November 21st.
THE COURT: But it was served on -{

MR. BAGWELL: Yes, sir, it should be the last page
of that package.

THE COURT: AT right. - Mr. Pradubsri. he says he's
already sent it to you. |

MR. PRADUBSRI:- if_yoﬁ read hié response Your
Honor, he's objecting to this request.

THE COURT: I know, but he still answers.

MR. PRADUBSRI: I mean but the answer is evasive

Your Honor. He answered it but he's not providing me with

any rules, any regulations. _ ,

THE COURT: Wei1,‘he provided yoﬁ-with the statute:
Says number two it seeks a legal conclusion and fhat
defendant is unaware of any rules regulations or policies
of the Lexington County Sheriff's Departmént reéponsive to .
this request and then he says in response number 3 that
they're insured -- they are insured under Carolina

Ihsurance-Reserve'FUnd.  So that seems to be -- to answer

your questions. | ‘
MR. PRADUBSRi: He answered the questions for
number 3, Your Honor.
 THE COURT: oOkay.
MR. PRADUBSRI: As far as -- .

.




10
11
12
13
14
15
le
17

18

19

20
21
22
23
24

25

19

THE COURT: AT1] right. Thank you very much,
Counsel.

MR._BAGWELL: Thank you. Ten days for proposed

orders?

THE COURT: Ten days for proposed orders.

* * * * L * *

" END OF TRANSCRIPT * * * * * + « « 4

/
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1 FURTHER CERTIFY that the foregoing pages,

constitute a true, accurate and complete transcfipt of said

hearing.

I FURTHER CERTIFY that I am neither kin, counsel,

nor of interest to any party hereto.

IN WITNESS WHEREOF, I have hereunto set my hand and
seal at Aiken County, this 31st day of March, 2016.
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Brenda J. Sigwaldf

Court Reporter and Notary Public
For the State of South Carolina
My commission expires

January 4, 2020
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