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STATE OF SOUTH CAROLINA

_ IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON
Civil Action No. 2013-CP-32-3371
Jo Pradubsri,
Plaintiff,

v, ORDER

The Lexington County Sheriff’s
Department,

Defendant.

case, the Court finds that Summary judgment in favor of the Defendant was appropriate and that

the PIaintiff's motion to alter or amend should be denied.

DISCUSSION

BCUDSSTION
The Plaintiff makes three drguments in challenging the Court’s order granting the

Defendants® motion for summary judgment and denying the Plaintiff’s motion. First, the

Plaintiff contends that Ssummary judgment is inappropriate in this case pursuant to Rule 38(a),
SCRCP. Rule 38(a) provides:
The right of trial by jury as declared by the Constitution or as

given by a statute of-South Carolina shall be preserved to the
parties inviolate. Issues of fact in an action for the recovery of

. |
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money only or of specific rea] or personal property must be (tried
by a jury, unless a jury trial be wajved.

, Rule 56 allows for an efficient disposition of a case

when there is no need for itto gotoa Jury. In this case, the Plaintiffs right 10 a jury trial has not

been violated by the granting of Summary judgment. To hold otherwise would mean that

whenever a jury demand is made, summary judgment is no longer an option.’

v. Batson, 345 S.C. 316, 320, 548 S.E.2d 854, 856 (2001) (citing Rule 56(e), SCRCP). In this

case, the Defendant did properly oppose the Plaintiff's motion for summary judgment by coming

forward with material to show that the Plaintiff was not entitled to judgment as a matter of law.

Specifically, the Defendant relied upon the investigative file gencrated at the time of the

' The South Carolina Court of Appeals has considered the: relationship between Rule 38(a),

SCRCP, and Rule 56, SCRCP. In Waterford Place Homeowners Ass'n of Lexington, Inc. v.
Barnes, No, 2006-UP-289, 2006 WL 7286101, at *2 (S.C. Ct. App. June 21, 2006), the Court of
Appeals rejected a Plaintiff’s argument that the trial court’s grant of summary Judgment against
him violated his constitutional right to have a trial by jury. While the Court recognizes that

unpublished opinions of the appellate courts have No precedential value, the concept discussed
by the Court of Appeals can be lTooked 10 as persuasive authority.
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motion. This eviderice

me Court’s holding in Farmer v,

Florence County Sheriffs Office, 401 S.C. 606, 738 S.E.2qg 473 (2013).

Defendant is appropriate.
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CONCLUSION

The Honorable ¢ he Cobper, Jr.

Circuit Court Judge, Fifth Judicia) Circuit
gm‘g &, 2015 - |
( o “UABeQ  South Carolina
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STATE OF SOUTH'CAROLINA ) A
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) .
) Civil Action No. 2013-CP-32-337]
)
Jo Pradubsri, ) ' 3 Ry
) S =
Plaintiff, ; S ;.‘.'_i' &t i
R s L,
v ) ORDER = 0> w T
) Ty g
The Lexington County Sheriffs ) " s (-
Depan'ment, ) _
) —t
Defendant. )
)

Jo Pradubsri ang the Defendant Lexington County Sheriffg Department. Additionally, the Plaintiff

filed a motion to compel and a motion for appointment of Counsel. A hearing on was helq on these

account\ma-intained for holding such seized funds. A fter initially being tried and convicted on al]




| ToTeweny ceversed and remanded. See State v, Pradubsri,
403 5.C. 270, 743 S.E.2d 98 (Ct. App. 2013),'reh’g denied (June 20, 2013), cert. denied (June 25,

2014). Since that time, the Plaintiff hag been retried and convicted of the offenses for which he was

. Charged stemming from hig November 9, 2008, arrest.

In his Complaint, he has

asserted several causes of action against the Lexington County Sheriffs Department regarding the

seizure of funds following his arrest. Specifically, the Plaintiff scems to allege that money was

funds was unlawful.’! Furthermore, the Defendant has

asserted that jt hag fulfilled its statutory duty of taking reasonable SIeps to maintain the sejzed

Property and that it lacked any authority to institute forfeiture Proceedings relative to the seized

funds. For the reasong set forth herein, the Court finds ths

DISCUSSION
==L Voo lON

Motions for Summarg Judgment

i urt pending a resolution of this matter. An Order to this
reﬁ&t' was recently entered in this matter on May 18, 2015.

SO




of arrest or Search involving violation of [South Carolina’s Narcotics and Controlled Substances

law]” are subject to forfeiture. §.C. Code Ann, § 44~53-520(a)(8). Certified copies of the arrest

Trafﬁcking Crack Cocaine. As such, it is clear that the $728.00 found in the Plaintiffs possession at

the time of his arrest Was subject to forfsityre. Thus, the confiscation of the funds by the Defendant

Lexington County Sherifps Department at the time of the Plaintiffs arrest was not unlawful.

\
perty” and that “lalny monies seized

seizing agency determines the monics to be of an evidentjal n

another manner.» S.C. Code Ann. § 44-53-520(i). It further provides that “[wlhen property and

monies of any valye ag defined in this section or anything else of any value is seized, the Jaw

enforcement agency making the seizure, within ten days or a reasonable period of time afier the

seizure, shall submit a feport to the appropriate prosecution agency.” There has been no allegation

by the Plaintiff that the Defendant fajled 0. maintain the seized funds or report to the appropriate

Prosecution agency that the seizure had taken place.? Instead, the Plaintiff Seems to assert only that



the Lexington County Sheriffs Department breached a duty owed to the Plaintiff by failing to initiate

forfeiture proceedings regarding the seized money.

ess “mandated responsibility,” to commence

uit solicitor or his designee,” rather than

. with the law enforcement agency. Id at 612, 738 S.E.2d at 476.
e “
</
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> The 'Defcndant’

$ motion for Summary jud por
its argument that the Plaintiff's claims shouy] ¢ dismissed, including an argument that the Plaintiff's
claims are barred by the applicable statute of limitat; i

However, because the Court finds that the Plaintiff

gment also included several other grounds in support of
db



Court to deposit those funds with the Lexington County

d to release the funds to the Plaintiff, care of his Cooper

Trust Fund account maintaineq by the South Carolina Departmen of Corrections,

S 1

The Honorable G. Thomas Cog er, Jr.
Circuit Courr Judge, Fifth Judicia] Circuit

~ .
Jo p:f Z , 2015 .
v : "‘A-DG‘r/ South Carolina

>
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF LEXIN GTON
: ‘ Civil Action No. 2013-CP-32-3371
Jo Pradubsri,
Plaintiff,
V.

ANSWER

The Lexington County Sherlff’ S

(Jury Trial Demanded)
Department,

Defendant.

vvvvvvvvvvvvvvvv

The Defendant hereby answers the Complaint of the Plaintiff as follows:

FOR A FIRST DEFENSE

1. The Plaintiff’s Complaint fails to state a claim against the Defendant upon which

relief could be granted, and therefore the Defendant must be dismissed pursuant to Rule i2(b)(6),
SCRCP.

FOR A SECOND DEFENSE

2. The Defendants deny each and every allegation of the Plaintiff’s Complaint not -

hereinafter specifically admitted, qualified, or explained.

3. As to Paragraph 1 of the Plaintiff’s Complaint, the Defendant denies same as

stated and demands strict proof thereof.

4. As to Paragraphs 2,3,4,5, and 6 of the Plaintiff’s Complamt the Defendant

denies same and demands strict proof thereof.

S. As to Paragraph 7 of the Plaintiff’s Complaint, the Defendant lacks sufficient

information upon which to form a belief as to the truth and veracity of same, and therefore denies
same and demands strict proof thereof.
{)'&'\))
a\

_n




1\
6. As to Paragraph 8§ of the Plaintiff’s Complaint, the Defendant would admit same

upon information and belief

7. As to Paragraphs 9 and 10 of the Plaihtiff‘s Complaint, the Defendant denies

same and demands strict proof thereof.

8. As to Paragraph 11 of the Plaintiff’s Complaint, including subparts (A) through

(E), the Defendant denies same and demands strict proof thereof.

9. As to Paragraph 12 of the Plaintiff’s Complaint, the Defendant denies same and

demands strict proof thereof.

10. As to Paragraph 13 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

11. As to Paragraphs 14,15, and 16 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof.

12. As to Paragraph 17 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each Paragraph and affirmative defense as if set forth herein verbatim.

13. As to Paragraphs 18, 19, 20, '21, and 22 of the Plaintiffs Compla.int,‘ the
Defendant denies same and demands strict proof thereof. |

14. As to Paragraph 23 of thé Plaintiff’s Complaint, the Defendant would re-a}lege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

15, As to Paragraphs 24 and 25 of the Plaintiffs Complaint, the Defendant denies

same and demands strict proof thereof.

le. As to Paragraph 26 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

“17. As to Paragraphs 27, 28, and 29 of the Plaintiff’s Complaint, the Defendant denies

i

same and demands strict proof thereof. 5"6
| »o-

2; | L"




18. As to Paragraph 30 of the Plaintiff’s Complaint, the Defendant would re-allege:
and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

19. As to Paragraphs 31 and 32 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof.

20. As to Paragraph 33 of the Plaintiff’s Complaint, the Defendant would re- allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

21. As to Paragraphs 34 and 35 of the Plaintiff’s Complaint, the Defendant denies

same and demands strict proof thereof

22. As to Paragraph 36 of the Plaintiff’s Complaint, the Defendant would re-allege

and reiterate each paragraph and affirmative defense as if set forth herein verbatim.

-

23. As to Paragraphs 37, 38, 39, 40, and 41 of the Plaintiff’s Complaint, the

Defendant denies same and demands strict proof thereof.

24, As to the Paragraph of the Plaintiff's Complaint beginning “Wherefore,”

including subparts (A) through (D), the Defendant denies same and demands strict proof thereof.

25. The Defendant denies that the Plaintiff is entitled to the relief requested or any

other relief, from the Defendant in this matter.

FOR A THIRD DEFENSE

26. The Defendant alleges that 1t is immune from suit and liability under the doctrine

of soverelgn Immunity.

FOR A FOURTH DEFENSE

27. The Defendant alleges upon information and belief that at all times herein that its

deputies were acting within the course and scope of their employment in a discretionary manner,
in good faith, without bad faith or malicious motives in the performance of their official duties,
and therefore the Defendant is immune from suit.

43
S
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FOR A FIFTH DEFENSE

28.  The Defendant asserts the defense of sovereign immunity as to all claims for

money damages.

FOR A SIXTH DEFENSE

29. The Defendant asserts that there is no private right of action for money damages.

for the alleged violations of the South Carolina Constitution, that there is no state law equivalent

to 42 U.S.C. § 1983.

FOR A SEVENTH DEFENSE

30. The Plaintiffs claims are, in whole or in part, barred by the Plaintiff’s failure to

exhaust his state law and/or administrative remedies.

FOR AN EIGHTH DEFENSE

31. The Plaintiff’s claims are, in whole er in part, barred based upon the defense of

waiver. : o i
FOR A NINTH DEFENSE :

32._ The Plaintiff’s .claims are, in whole or in part, barred based upon the defense of

estoppel. |
| FOR A TENTH DEFENSE
33. The Plaintiff’s claims are barred by the applicable statute of iimitations.
FOR AN ELEVENTH DEFENSE :
34.

The Defendant alleges, upon mformatlon and belief, that any injuries or damages

the Plaintiff, and were not caused by the Defendant, which the Defendant pleads as a complete

bar to the Plaintiff's attempt to recover from the Defendant.

<

»X 4 L’



FOR A TWELFTH DEFENSE

3S. The Defendant is immune from suit pursuant to pertinent portions of the South
Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10, et seq., and spec1ﬁcally, § 15-78-60 (1),
(2), (3), (4), and (5).

FOR A THIRTEENTH DEFENSE

36. The Defendant asserts the defense of sovereign immunity, including but not

limited to the damages caps set forth in S.C. Code Ann. § 15-78-120 and the bar on punitive

damages.

FOR A FOURTEENTH DEFENSE

37. The Defendant asserts th.at the alleged seizure of the Plaintiff’s property was

supported by probable cause.

FOR A FIFTEENTH DEFENSE

38. The Defendant asserts that insofar as the Plaintiff has attempted to allege a cause

of action for intentional infliction of emotional distress, such claim must be dismissed as same is

barred by the South Carolina Tort Claims Act.

FOR A SIXTEENTH DEFENSE

39, The Defendant alleges that at all tlmes herein, the Defendant is not a person

amenable to suit under 42 U S, C. § 1983.

6"?5

[This Space Intentionally Left ‘Blank]
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WHEREFORE, having fully answered the Complaint of the Plamtxff the Defendant prays

that the Plaintiff’s Complaint be dismissed with pre)udlce for the costs of this action, and for such

other and further relief as the Court deems just and proper.

DAVIDSON & LINDEMANN, P.A.

v (L

M H. DAVI,D,édN 1I
JU IN T. BAGWELL
11 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: (803) 806-8222

F: (803) 806-8855

Email: wdavidson@dml-law.com
ibagwell@dml-law.com

Counsel for the Defendant
Columbia, South Carolina
November 21, 2013
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James R. Metts, Ed.D. A y

LEXINGTON COUNTY SHERIFF'S DEPARTMENT
| ' January 3, 2013 |

Jo Pradubsri, Inmate # 181 097

McCormick Correctional Institute F4-A264
386 Redemption Way

McCormick, SC 29899

Re:  Seized Money Inquiry

Dear Mr. Pradubsri:

I'am in receipt of your inquiry regarding the money that was seized for warrants
J-847717 and J-847718 in Lexington County. I am in the process of investigating this
matter and will be in touch with you in the near future.

Best regards, '

John 1o Toke.

‘ T
John W, Tate :

General Counsel

A Nationally Accredited Law Enforcement Agency
P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230 Fax # (803) 785-1162
N .
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LEXINGTON COUNTY SHERIFF’S DEPARTMENT

February 7, 2013

Jo Pradubsri, Inmate # 181097

McCormick Correctional Institute F4-A264
386 Redemption Way

McCormick, South Carolina 29899
Re:  Seized Money Inquiry

Dear Mr. Pradubsri:

We are in the process of writing a reimbursement check for seven hundred
twenty-eight and No/100 Dollars ($728.00) for the reimbursement of your seized money.
I am enclosing a Release for you to sign and have witnessed and mail back to us. The
legal department will need the Release before the check is mailed to you.

Melissa Taylor
Paralegal to John

Enclosures

A Nationally Accredited Law Enforcement Agency
P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230, Fax # (803) 785-1162




STATE OF SOUTH CAROLINA

RELEASE AND

SETTLEMENT
COUNTY OF LEXINGTON

S N e’

For the sole consideration of Seven Hundred Twenty-Eight and No/100 Dollars ($728 00) the
undersigned hereby releases and forever dlscharges James R. Metts his department deputies,

employees and agents, known or unknown, from all claims and demands, rights and causes of
action of any kind, the undersigned now has or hereafter may have on account of or in any way
growing out of property loss known or unknown to us at the present time, resultmg from the
seizure of my money, and does hereby covenant to mdemmfy and save harmless the said par’ty or
parties from and against all claims and demands whatsoever on account of, or in any way growing
out of, said occurrence or its results to property. This rélease expresses a full and complete
SETTLEMENT of 'liability claimed and the acceptance ef this release shall not operate as an

admission of liability on the part of anyone nor as an estoppel, walver or bar with respect to any

claim the party or parties released may have agalnst the undersigned. Witness my hand and seal.

‘ _ \
Date:

Jo Pradybsri

Witness Signature:




LEXINGTON COUNTY SHERIFF’S DEPARTMENT

March 7,2013

Jo Pradubsri, Inmate # 181097

McCormick Correctional Institute F4-A264
386 Redemption Way

McCormick, SC 29899

Re:  Claim for seized money

Dear Mr. Pradubsri:

[ 'am in receipt of your claim for the aboVe-referenced matter. I am electing to

forward it to the Insurance Reserve Fund (IRF). You should be receiving a letter from an
insurance adjuster in the near future. ' '

A Nationally Accredited Law Enforcement Agency

P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230, Fax # (803) 785-1162




LEXINGTON COUNTY SHERIFF'S DEPARTMENT

April 22,2013

Jo Pradubsri, Inmate # 181097

McCormick Correctional Institute F4-A264
386 Redemption Way

McCormick, SC 29899
Re:  Claim for sejzed money

Dear Mr. Pradubsri:

Best regards, _
o w Tate/
John W. Tate ' W\, l

General Counsel

’ . de
A Nationally Accredited Law Enforcement Agency

P.O. Box 639 Lexington, South Carolina 29071 (803) 785-8230, Fax # (803) 785-1162
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~In the Court

State of South Carolina
: Of Common Pleas

e e N

County of .Lexington

‘Docket No. 2013-CP-32-03371

Jojuan Pradubsri,
Plaintiff,
f

Vs, Transcript of Record

Lexington County Sheriff's
Department,

Defendant.

e e’ S’ S’ e N N e S

June 16, 2015
Lexington, South Carolina

BEFORE:

The Honorable R. Thomas Cooper, Judge.

L4

APPEARANCES:

Jojuan Pradubsri
Pro Se :

Justin T. Bagwell, Esquire
Attorney for the Defendant

Brenda J. Sigwald, Circuit Court Reporter
To The Honorable R. Knox McMahon
P.0. Box 206, Jackson, South Carolina 29831
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THE COURT: Mr._Pradubsri?
MR. PRADUBSRI : Yes, sir..

Pradubsri?

MR. PRADUBSRI : Yes, sir.

THE COURT: Tell me how to pronounce your name.

THE COURT: A1l right. These are your motions?

MR. PRADUBSRI: Well, a few of them is mine and I

believe one js --

THE COURT: One of them is Mr. Bagwell's.
MR. PRADUBSRI: Yes. sir.

THE COURT: A11 right. So you may proceed.
MR. PRADUBSRI: Okay .

THE COURT: Tell me what this case is about.

-~

MR. PRADUBSRI : Well, Your Honor, this case is
about LeXington Cbunty Sheriff's\Department illegally

seized money from me and they never had any judicial

process, no forfeiture hearing of any kind.

THE COURT:_ Where did they seize it? I mean,

you under arrest or --
MR. PRADUBSRI: Yes, yes. Yes, sir.
‘THE COURT: Were you incarcerated?
MR. PRADUBSRI: Yes, sir.

THE COURT: Okay. And what did they seijze?
MR. PRADUBSRI: $728.

THE COURT: And where did they seize it?

were

-
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MR. PRADUBSRI: 1In Lexingtoanounty in November ’
of -- the 8th of November ; 2068.
‘ THE COURT: 20087

MR. PRADUBSRI: Yes, sir.

THE COURT:  From -- was it in yoﬁr posséssion in
the detention center? |

MR. PRADUBSRI : No, it was off my person.

THE COURT;: If Wés off your person?

MR. PRADUBSRI: Yes, sir. M

- THE COURT: When you were arrested?

MR. PRADUBSRI: Yes.

THE COURT: Have I got that straight? -

MR. PRADUBSRI: Yes, sir.

THE COURT: So when you were arrested aﬁd they took
your personal possessions, they took $728 in 2008 and never
gave it back to you. | a

MR. PRADUBSRI: Never gave it back.

- THE COURT: And they had nb fo#feiture proceédings
of anything like that? |

MR. PRADUBSRI : No, sir. No warrant, no hearing of

any kind.

THE COURT: A11 right. Where are you now? :
MR. PRADUBSRi: Well, I'm at the Department of

Corrections now.

THE COURT: Where? -
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MR. PRADUBSRI: Lee County.

THE COURT: You're in Lee County?

MR. PRADUBSRI: Yes, sir. |

THE COURT: You're asking for the money back?

MR. PRADUBSRI: Well, actually, Your Honor, I fﬁ]ed
this lawsuit asking for actual and punitive damages.

THE COURT: Okay-

MR. PRADUBSRI: Also along with the return of my

money .

THE COURT: Okay. A1l right. What's your motion

today?

_ _ : 5
MR. PRADUBSRI: Well, Your Honor, one of any first

motioné that I would like to address is my motion for
appointment of Counse1.

THE COURT: ATl right. 1 can't db that. I
can't -- there's no way to bay counsel 1in avciv11 suit.
I'm not going to appoint counsel in a‘civ11 suit. | ‘

MR. PRADUBSRI: w§11, I mean, Your Honor, under
Rule 17, it says that a person 1in prison would be entitled
to a guardién‘ad litem..

THE COURT: A.guardian'ad'11temf

MR. PRADUBSRI: Yes, sir.

THE COURT: That's not a lawyer. |

MR. PRADUBSRI: Well, I mean, I-mean a guardian ad

1ftem would be, you know, sufficient, if I could obtain

N

/
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that.

THE COURT: Well, I'11 hear from.Mr. Bagwell. -
There's got to be some reason to appoint a guardian ad
litem. He can't file papers for you.

MR. PRADUBSRI: Well, I mean, I can, I can pretty
mubh f11e’my own, but.-as far as going through an actual
trial that I'm anticibating becauée the defendant is not\
willing to settle.

THE - COURT : I understand that.

MR. PRADUBSRI: So, you know, it's -- I have no

courtroom knowledge, up, so I need some type of guidance.

THE COURT: Mr. Bagwell, you want to offer
something?
| MR. BAGWELL: well, Your Honor, the on1yvth1ng I
would offer is, there have been two motions to appoint
counsel filed in this case. Judge Keesley issued an order

fo11ow1ng'a status conference that there was no right for
Mr.

~

Pradubsri to havevcoun$e1 appointed for him in October
of last year. 1It's been donsidered by this Court. If you
remember to the extént that we need to address the.merits,
Mr. Pradubsri has beenvtranSported numerous times to the
judicial center anticipating these hearings, he has filed

numerous motions. He has -- by all accounts been able to

litigate this case to a fullest extent. I'm not sure what

rationale --

/
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THE COURT: Okay.

MR. BAGWELL: -- or reasoning there would be to

appoint .an attorney for him even if that was possjble.

THE COURT: Well, I didn't know that, I didn't know
that Judge Keesley already has turned you down. So I'm
going to turn you down again. Okay?

So move on.

- MR. PRADUBSRI: A1so, Your Honor, I have a motion
for a sUmnery judgment. Also you -- I would like to
addrese -- Your Honor, I filed a summary judgment --

THE COURT :¢ I'n looking at it.

MR. PRADUBSRI: _Okay; And pursuant to 56 E.

'THE COURT: wWhat's the procedural history of ‘this
case? | | ' o

MR. BAGWELL: Your Honor, this oase was fi]ed
September 13th, 2013. I hate to jump ahead, there's been a
previous motion for summary judgment filed by the plaintiff
in this case already. It was heard by Judge Russo a little

over a year ago. I searched through my file. I can't find

an order on it, but p1a1nt1ff did file a 59(E) motion from

~that order or from the order of pronouncement

THE-COURT: That in the clerk's file?
MR. BAGWELL: It is, I have a copy also if you --

THE COURT: No, I don't mean 59(E), I mean Judge

Russo's order.

7
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defendant's

"because --

MR. BAGWELL: I can't find any evidence that that

order was ever issued. But I do know it was argued on

April 2nd of last year and the plaintiff.filed a 59 (E)

motion from the pronouncement on that judgment.

THE COURT: Then he filed a motion for summary.
judgment in May.
MR. BAGWELL: I believe this -- that may be the

mot1on for summary judgment in May . The second
one is --

THE COURT: You handwrite youf motions?

MR. BAGWELL: No, sir.

THE‘COURT: I didn't think so. |

MR. BAGWELL: But mine was filed in May also.

THE COURT: A1l right. The plaintiffs f11ed one
motion for summary judgment -- well, his second mot1on was
filed or is dated October 28th, October '14 1£ must be the

second one because this is.dated May 21st. He may not have

served you.

MR. PRADUBSRI: Well, there may be a third then

THE COURT: I know.

MR. BAGWELL: -- I have one that's dated on
February 18th, 2015,

THE COURT: Has summary judgment been rendered one

way or the other?
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MR. BAGWELL: It has not, Your Honor.
THE COURT: It has not been heard? -- I mean

there's no summary judgment order in the file either for

- the plaintiff or the defendant?

MR. BAGWELL: There is not, Your Honor.
THE COURT:' Thank you.
Go ahead Mr. Pradubsri.

MR. PRADUBSRI: Yes, Your Honor, I filed the motion
séeking-judgments on eacﬁ one of my claims.

THE COURT: A1l right. Your claim is -- other than
the taking of the $728, what's your other claim. | '

-MR. PRADUBSRI: Yeah, I have a claim for -- fork
negligence, trespass -- A | |

THEFCOURT: What's negligence? Tell me about

negligence.

MR. PRADUBSRI: Well, they breached the statutory
duty of going through the forfeiture process.

THE COURT:. Okay.

MR. PRADUBSRI: And the trespass is the wrongful
seizing of my property. And also I have'a conversion for
the intentional taking of my property. I also have one for
continuing nuisance, conscious --

THE COURT: I'm listening -- continue. v

MR. PRADUBSRIE Intentionally withholding the_funds

from me. "And also I filed one for misfeasance.

/
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THE COURT. For whato

MR. PRADUBSRI:V For misfeasance. They omittedl
doing the'duty. They was obligated to give me some type of
judiciai process-that they failed to do.

THE COURT: Okay. | |

MR. PRADUBSRI : And T also have a claim for
deberation, depriving‘me of my property.

THE COURT: A11 right. Is that it?

MR. PRADUBSRI: Yes, sir.

THE COURT: Mr. Bagwel1? -

MR. BAGWELL: Yes, sir, Your Honor, -let me back up

just a little bit to explain a Tittle more about the

~procedural history and the background on this case. Mr.

Pradubsri was arrested November 9th, 2008. I believe it
was late evening, November 8th, early morning of November
9th. And the defendant, the sheriff's department does
admit that the $728 was seized from him at that time.

However, we do dispute that money was illegally seized from

him. And Your Honof, if we look at the forfeiture -- well,

let me back up a little bit before that.

What Mr. Pradubsfi was arrested for was possession
of a weapon, uhTawfu1 posséssion of é weapon, trafficking
in crack cocaine and possession with intent to distribute

in proximity to a school.

Your Honor, if we go to the forfeiture statute --

/
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and I have a copy for Your Honor if I can find it in my
stack of'paperWOrk. ‘The code section is Section 44-53-520.

If I may abproach?

THE COURT: VYes.

MR. BAGWELL: . Your Honor, the_genera1 asSeTb1y has
allowed a proceduré by which money seized in proximity to

forfeitable narcotics may be seized by a law enforcement

agency and that is found in 44-53-520, Section A and it

will be Number 8 and that reads the following are subject
to forféjturen A1l money Seized in close proximity to
forfeitab]e controlled substances, drug manufacturing or
dis?ributing parapherné]ia, or in close proximity'to
forfeitable records of the importation manufacturing or
distribution of Contro]1ed substances and all money seized
at the time of arrest or search involving violation of this
article.

‘Your Honor, I pulled from the clerk's office and 1
have a certified copy for Your Honor and copies thét.had
not been certified for Mr. Pradubsri evidencing the arrest
warrants at the time of his arrest and I will submit td you
that for whatever reason, there was only $725 mentioned in
the arrest warrants, but we do concede that there was $728
found on'hih. AndJMr{ Pradubsri was not only indicted by a
grand jury but was found guilty early, éar]ier this year in

what was actually a retrial of those offenses.

5
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If I may approach, Your Honor?

THE COURT: Yes, sir.

3

MR. BAGWELL: These are copies that I just provided

Mr. Pradubsri. These are the certified copies of them but

they are -- should be the same thing. These arrest
warrants and the true-billed indictments show that Mr.

Pradubsri was arrested, true billed and the sentencing

- sheets that I have given to you showAthat he was found

guilty earlier this year of>these three offenses. Thereby

making the money that'was seized in his possession subject

to forfeiture. Your Honor, it's my understanding that Mr.

Pradubsri is trying to say that the sheriff's department
had some duty in initiating the forfeiture proceedings. .

And 1 épo1ogize, my rebuttal to hfs summary
judgment is really overlapping my argument in favor of
summary ]udgment for the sheriff's department so I'm going
to try to cover everyth1ng with one set of argument .

THE COURT: That's --

‘MR. BAGWELL: But if we look, the South Carolina
Supreme Court has considered the forfeiture_proceeding and
the responsibilities of é 1aw enforéement agency 1in the

case of Farmer versus Florence County Sheriff's Office that.

- I will hand to Mr. Pradubsri a copy of that court decision

as well as the statutory provision that deals with

forfeiture proceeding that's addressed by the Supreme Court

-
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and I have a copy also for Your. Honor.
Your Honor, the statutory provision that I have
handed is the following section to the forfeiture

proceeding for narcotics that I handed up a moment ago and

it sets forth thé procedure in Section A of that statute

provide that he forfeitUre defined 1in 44-53-520 must be
accompanied by petition'of the attorney general or.his
designee or the circhit solicitor or his designee to court
of commoh pleas for the jurisdiction where the item was
seized. | |

This provision has been considered by the Supreme
Court in Farmer versus Florence County'Sheriff's Office.
It is a 2013 decision and, Your Honor, the case actually
dealt with the forfe{ture of‘éounterfeif goods but this
forfeiture proceeding thaf we find in 44-53;530 is actually
the same for both narcotics and for counterfeit guns. And
if we flip over and look at what fhe Court decided in
Farmer, and'it is on page 5, the end of page five'bf what I

handed up, it was essentially the same argument being:

proffered in the Farmer case in that Mr. Pradubsri is

offering here that the sheriff's department was under some

sort of duty to initiate these forfeiture proceedings and

the Supreme Court disagreed with'the plaintiffs in Farmer

finding that it's not up to the Taw enforcement agency, but

the words of_thé statute give that responsibility to the

!

7
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attorhey general or to circuit solicitor. And 3T we look
over at page 6, the following page, it's actually the first
fu11 paragraph of that page, the Court opined that 13: We
agree with the petitioner, in this case the law enforcement
agency, but it has no statutory authority, much less
mandeted responsibility to commence forfeiture proceedings.
That rests within-the attorney general or his designee or
the solicitor and his designee. If we look back at
44-53-520, it actually ddes set forth what it is that law
enforcement is supposed to do when it seizes money pursuant
to that section and it is subsection I. 1It's the very 1ast

page of that statutory text that I handed up.

It provides that law enforcemenf seizing property

under the statute shall take reasonable steps to maintain

the property. It discusses equfpment and conveyances, but
it particularly addresses monjes and says that any money
seized must be deposited in an interest bearing account
pending final disposition by the Court unless the seizing
agency determines the monies_te be of an evidential nature

and provides for security in another manner.

Your Honor, the monies. that were seized from Mr.

Pradubsri are st111.be1hg held by the Lexington County

Sheriff‘s‘Department in their narcotics fund. ‘They have
tried to return the monies to Mr. Pradubsri. 1In fact,

Judge Keesley has signed an order allowing the sheriff's

/
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department to pay those mbnies in Court since Mr. Prodﬁbsri
won't accept them from—us. But based on the statutory
téxt,~I'm not sure what else the sheriff's department ban
do. They have n0'author1ty to initiate a forfeiture

action. 'A111they can do is maintain the money in their

account as provided by the statute which'is precisely what

they have done.

There are other grounds raised 1in ouf summary
judgment motion. I'11 be glad to the address or if Mr.
Pradubsri would 1fke to respond or if Your Honor has any
questions I'd be glad to addresé thgse.

| THE COURT: Mr. Pradubsri. |

MR. PRADUBSRI: Yes, I'd Tike to respond to that.
One of the main issues that I have Your Honor, is that the
police officer never es%ab1ﬁshed‘probab1e cause to seize
this monéy. I méah, as far as initiating, they sti11(have
some tybe of process, some type of guidelines they have to

go by and that's seeking a warrant orvestab1ish probable

cause, some type of due process. I mean you just seize my

money and put it in your account without me being able to

be heard for the returns of my funds. I was getting no
v

process. But as far as case laws Your Honor, Ronald

(Phonetic) versus Gibson says the purpose to have

forfeiture hearing is to confirm that the State had

probable cause to seize the property forfeited, you know,

v
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and Mat]ock versus 119, 85 Jeep Cherokee‘(Phonetic) says
that statutory standerd for seizing property under Section
44 53-520 is probable cause and nobody seek a. probab]e
cause of term1nat1on in this matter.

- THE COURT: A11 right. 1I'11 take a look at it.

Mr. Bagwe11 if you' "11 want to subm1t an order, I'11

consider it.

MR. BAGWELL: Yes, sir, Your Honor. And just so we
don't find.yourse1Ves back before the Court or Your Honor,
Mr. Pradubsri has e1so filed a motion to compel. It's on
the roster if Your Honor wou]d like to hear it. I mean,

I m prepared to address it.

THE COURT: Well, all right. I overlooked thatt

What is your motion to compel?

MR. PRADUBSRI: Well, Your Honor, this motion to

‘compel, I'm not sure about which motion that is. I don't

know if that's the one I ft]ed earlier that's supposed to
be reheard? I mean --

THE COURT: Well, Tet me see if I can find it in
here. Motion to compel discovery that you filed on-

December 11th, 2014. I'm looking for --
~ MR. PRADUBSRI: December -- |
' THE COURT: Rules, policies of the Lexington County

Sheriff's Department, policies about additional penalties

for failure of the sheriff to pay money after demand.

.
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That's your motion to compel?

MR. PRADUBSRI: Yes, sir, yes, sir.

THE COURT: I got it.

MR. PRADUBSRI: Okay. Well, one of my reééons for
filing the motion is because the defendant is failing to

reveal any information. I mean, I'm asking them to show me

some type of procedure, some typg of rule, some type of

_gujde11ne they filing to disclose, provide me with any

information.

THE COURT: How about it, Mr. Bagwel1?
MR. BAGWELL: Yes,.Your Honor. These requests were
served October 22nd, 2016 or 2014. The sheriffs
deparfment responded on December -- November 21st, 2014, I
have a copy 6f the sheriff's office's responées, if I may
approach. Your Honor, Mr. Pradubsri requested, or

submitted three requests for production to the defendant,
first requests rules, regulations and bo]icies of the
sheriff's department pertaining to the 1ntefest rate how

the interest fate should be applied to seized money. I

responded by‘sayihg that it seeks a legal conclusion first
and foremost --

| THE COURT: A1l right. When did you file this?
November 21st is the date on 1tf

MR. BAGWELL: Yes, sir.

THE COURT: I can look in the file --

,7
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MR. BAGWELL: Well, it was not filed, it's just a
discovery response, 1t was sefved on November 21st.
THE COURT: But it was served on --

MR. BAGWELL: Yes, sir, it should be the last page
of that package.

THE COURT: ATl right. Mr. Pradubsri, he says .he's

already sent it to you.

MR. PRADUBSRI: If you read his response Your

Honor, he's objecting to this request.

THE COURT: I know, but he stil1 answers. 1

MR. PRADUBSRI: I mean but the answer is evasive

Your Honor. He answered it but he's not providing me with

any rules, any regulations.

THE COURT: Well, he provideduyou with the statute.
Says nﬁmber two it seéks a legal conclusion and that
defendant is unaware of any\ru]eé-régu]ations or policies
of the Lexingtbn County Sheriff's Department responsive to
this request and then he says fn response number 3 that
they're insured -- they are insured under Carolina

Insurance Reserve Fund. So that seems to be -- to answer

- your questions.

MR. PRADUBSRI;.‘He answered the questions for

number 3, Your Honor.
THE COURT: Okay .
MR. PRADUBSRI: As far as --.

-
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-"THE COURT: AT] right. Thank you very much,

Counsel.

MR. BAGWELL: Thank you. Ten days for proposed
orderé?

THE COURT' Ten days for proposed orders

* * * *

"Y' * * END OF TRANSCRIPT A
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State'of'South Carolina )

County of Aiken .

JUL 29 2016
SC Court of Appeals

I, THE UNDERSIGNED, Brenda J. Sigwald,
Official Court Reporter for the Eleventh Judicial Circuit

of the State of South Carolina, do hereby certify that I

‘reported the proceedings in the captioned case in the Court -

of Common Pleas in and for the State of South Carolina on

11th day of June, 2015,

I FURTHER CERTIFY that the foregoing pages,

constitute a true, accurate and complete transcript of said

hearing.
I FURTHER CERTIFY that I am neither Kin, counsel,

nor of interest to any party hereto.

IN WITNESS WHEREOF, I have hereunto set my hand and
seal at Aijken County, this 31st_day of March, 2016.

~

§:Z§AAQﬁdCL §Q¥‘<ﬁ;VMJCL1&

Brenda J. Si@waldd ‘
Court Reporter and Notary Public
For the State of South Carolina
My commission expires

January 4, 2020
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