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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG FIRST JUDICIAL CIRCU B
k C

Carlos J. Kemp, #305605, 2014-CP-38-1158 EI VED

Applicant, ATTEST: TRUE copy _ U6 19 2016

ORDER OF RISMISSASC
) M ﬁ éf Ut of Appeals
State of South Carolina,
LERK OF COURT
Respondent. ORANGEBURG COUNTY, SOUTH CAROLINA

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed September 16, 2014. Respondent made its Return on September 21, 2015, requesting
an evidentiary hearing be convened. Glenn Waiters, Sr., Esquire, represented Applicant. An
evidentiary hearing was held on February 25, 2016, at the Dorchester County Courthouse.
Applicant was present. J. Clayton Mitchell, Esquire, of the South Carolina Attorney General’s
Office represented Respondént.

At the PCR hearing, Applicant testified on his own behalf. Also testifying was
Applicant’s plea counsel, Margaret E. Hinds, Esquire, and Applicant’s mother Lmda Kfémp
This Court had before it the Orangeburg County Clerk of Court records, Appllcant s. S@th
Carolina Department of Corrections records, the PCR application, the Return, and the gulltypfea

) o
transcript. LR :(.-,.;,

-

L PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for Orangeburg County. Applicant was indicted at
the April 2014 term of the Court of General Sessions for Orangeburg County for Murder (2012-

GS-38-1819). Applicant was represented by Margaret Hinds, Esq. On January 13, 2014,

Page 1 0of9



Applicant pled guilty as indicted. The Honorable Edgar W. Dickson sentenced Applicant to
thirty (30) years’ imprisonment. Applicant did not appeal his conviction or sentence.

In this action, Applicant alleges that he is being held in custody unlawfully for the
following reasons:

1. Involuntary and unintelligent guilty plea;
2. Ineffective assistance of counsel in:
a. Failing to investigate potential witnesses and the victim’s cause of
death
Failing to request a competency evaluation,
Failing to craft a defense strategy,
Failing to obtain all information pursuant to Rule 5'/Brady?,
Failing to file a notice of appeal.

o a0 o

HI. APPLICABLE LAW
In a post-conviction relief action, Applicant bears the burden of proving the allegations in

the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of counsel as a ground for relief, Applicant must prove that
“counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington. 466 U.S. 668,

104 8. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. Id. at 117, 386 S.E.2d at 625. First, Applicant must prove counsel's performance was

! Rule 5, SCRCrimP.
? Brady v. Maryland, 373 U.S. 83 (1963).
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deficient. 1d. Under this prong, courts measure an attorney’s performance by its "reasonableness
under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688). Second, any
deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different." Id. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S.

52, 59 (1985).
IV.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject
convictions, the guilty plea transcript, Applicant’s records from the South Carolina Department
of Corrections, the application for post-conviction relief, and the legal arguments made by the
attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following
findings of fact based upon all of the probative evidence presented.

As a matter of general impression, this Court finds Applicant’s testimony and a.ssertions
to be not credible. In contrast, this Court finds counsel’s testimony to be credible and persuasive.
These credibility findings have been applied to the Court’s findings and conclusions set fc;rth
below.

Involuntary and Unintelligent Guilty Plea
Applicant alleges he did not plead guilty knowingly and voluntarily. Applicant argues he

did not understand the advice given to him by Counsel. This Court finds Applicant’s guilty plea
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ot
was <ntered freely and voluntarily entered. To find a guilty plea is voluntarily and knowingly

entered into, the record must establish the defendant had a full understanding of the
consequences of his plea and the charges against him. Boykin v. Alabama, 395 U.S. 238, 89 S.
Ct. 1709, 23 L.Ed.2d 274 (1969). Defendant's knowing and voluntary waiver of statutory or
constitutional rights must be established by a complete record, and “may be accomplished by
colloquy between court and defendant, between court and defendant's counsel, or both.” Roddy

v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (citing State v. Ray, 310 S.C. 431, 437, 427

S.E.2d 171, 174 (1993)). A guilty plea is a solemn, judicial admission of the truth of the charges
against an individual; thus, a criminal inmate's right to contest the validity of such a plea is

usually, but not invariably, foreclosed. Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870,

874 (Ct. App. 2007) (citing Blackledge v. Allison, 431 U.S. 63, 97 S. Ct. 1621, 52 L.Ed.2d 136

(1977)). Therefore, statements made during a guilty plea should be considered conclusive unless
a criminal inmate presents valid reasons why he should be allowed to depart from the truth of his

statements. Crawford v. United States, 519 F.2d 347 (4th Cir.1975).

Applicant claims he did not plead guilty voluntarily because he did not understand the
charges and procedure of his case. He testified Counsel did not advise him correctly and that
their meetings were very brief. He explained that he was only told that he was charged with
murder and was facing a sentence of thirty years to life imprisonment. This Court finds these
contentions meritless. This Court finds the record reflects Applicant was fully advised that he
was pleading guilty and waived all challenges to the evidence against him. The plea court’s
thorough colloquy with Applicant demonstrates that he understood the consequences of pleading
guilty. This Court finds Applicant’s testimony not credible. Applicant presented no credible

evidence as to why he should be able to depart from his statements at the plea hearing. This
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Court finds very credible Counsel’s testimony regarding her preparation and advice concerning
the case. Counsel detailed numerous meetings where she reviewed his statements and the other
evidence the State planned to use against him. Counsel’s testimony that she did not have any
difficulty communicating with Applicant is also persuasive. The record further reflects Applicant
fully admitted his guilt to the plea court. Applicant also told Judge Dickson that he understood
the charges and the consequences of pleading guilty. (Plea Tr. p. 6, lines 16-21). Therefore, this
Court finds the plea judge correctly found Applicant’s plea was freely, my:nﬂ
intelligently made.
Ineffective Assistance of Counsel
Applicant also makes a number of allegations of ineffective assistance of counsel. The

Court will discuss each in tum.

Failing to Investigate Potential Witnesses and Victim’s Cause of Death

Applicant claims that Counsel was ineffective for failing to investigate potential
witnesses for his defense and in failing to retain an expert to challenge the victim’s cause of
death. Applicant testified he wanted Counsel to talk to Barbara and her boyfriend, Irvin.
Applicant did not know their last names. Applicant testified that he had an altercation with his
child’s mother (the victim) and struck her. He testified that they both went to bed and when they
woke up the next momning she was dead.

“Criminal defense attorneys have a duty to undertake a reasonable investigation, which at
a minimum includes interviewing potential witnesses and making an independent investigation
of the facts and circumstances of the case.” Edwards v. State, 392 S.C. 449; 456, 710 S.E.2d 60,

64 (2011) (internal citations omitted).
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This Court finds Applicant failed to meet his burden of proof. Applicant was unable to
even give last names for the witnesses he wanted Counsel to investigate. Counsel credibly
testified that there were no viable defenses to the murder charge) which made a further
investigation of witnesses unnecessary. Counsel also testified that the cause of death was not in
dispute. Statements were given to investigators that Applicant threatened to kill the victim
previously. Applicant also gave multiple statements and eventually gave a long and detailed
confession. The State was going to be able to use that statement to show that Applicant buried
the victim’s body in the woods. Counsel was not ineffective in failing to investigate and
challenge the cause of death or for not investigating potential witnesses.

Further, Applicant has failed to present the Court with any testimony from any potential
witnesses. Applicant has also failed to present any evidence challenging the victim’s cause of

death. See Moorehead v. State, 329 S.C. 329, 496 S.E.2d 415 (1998) (“failure to conduct an

independent investigation does not constitute ineffective assistance of counsel when the
allegation is supported onjy by mere speculation as to the result.”). The allegation rests entirely
on speculation. Applicant is therefore unable to show any prejudice. This allegation is denied and
dismissed with prejudice.
Failure to Request Competency Evaluation

Next, Applicant alleges Counsel was ineffective for failing to request _that a competency
evaluation be done. In light of Counsel’s credible testimony that Applicant was able to
effectively communicate with her, Applicant has produced no reliable testimony that would
diminish his culpability on the charges. Counsel noted that Applicant sent her a letter discussing
various issues in the case that demonstrated his understanding of the facts and charges.

Applicant’s testimony regarding his competency and understanding is not credible as it is refuted
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by the testimony given at the hearing and by the guilty plea transcript. Also, Applicant failed to
show how he was prejudiced because no credible records were presented to the Court. This
allegation is denied and dismissed.

Fai]ing to Craft Defense Stratepy

Applicant alleges Counsel was ineffective for failing to form a defense strategy to the
murder charge. Applicant testified that Counsel did not offer any type of strategy to the charges
and only told him that he was facing thirty years to life. To establish counsel was inadequately
prepared, an Applicant must present evidence of what counsel could have discovered or what

other defenses could have been pursued had counsel been more fully prepared. Jackson v. State

329 5.C. 345, 495 S.E.2d 768 (1998). This Court finds Applicant has failed to meet his burden in
proving prejudice. The evidence against Applicant was very strong which made Counsel’s job
much more difficult. Counsel testified that if the case did go to trial that she would assert that
Applicant lacked the requisite intent and argue that the incident was an accident. Counsel
qualified this and noted that his confession was inconsistent with that strategy,which would make
it likely he would be convicted. This was certainly reasonable under the circumstances of the
case. Applicant has not presented any alternative defense or strategy that would have been
stronger. Counsel cannot be held ineffective just because the State had a very strong case against
Applicant. Furthermore, Applicant pleaded guilty and cannot now assert new defenses to the
charge. This allegation is denied and dismissed.
Failure to Obtain Information Pursuant to Rule 5 and Brady

Applicant further alleges Counsel was ineffective in failing to obtain all information

pursuant to Rule 5, SCRCrimP, and Brady. Applicant vaguely testified that certain files were

missing from the State’s disclosures. Counsel testified that she did not believe there to be any
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issues with discovery. Counsel’s testimony is much more credible than Applicant’s on the issue.
Brady requires the State to disclose evidence in its possession favorable to the accused and

material to guilt or punishment. Clark v. State 315 S.C.385, 388, 434 S.E.2d 266, 268 (1993).

Applicant has failed to present the Court with any evidence to show that any documents or
information was withheld from him by the State. This Court finds that this allegation must be
denied and dismissed with prejudice.

Failure to File a Notice of Appeal

Finally, Applicant alleges Counsel was ineffective for failing to file a notice of appeal.
Applicant testified he was not advised that he could appeal from his guilty plea. This testimony
is not credible. Counsel has a constitutionally-imposed duty to consult with a defendant about an
appeal when there is reason to think either (1) that a rational defendant would want to appeal, or
(2) that this particular defendant reasonably demonstrated to counsel that he was interested in
appealing. Roe v. Flores-Ortega, 528 U.S. 470, 120 S. Ct. 1029 (2000). This Court finds
Applicant failed to present any evidence that he demonstrated to counsel his desire to appeal.
Notably Judge Dickson advised Applicant that he would have ten (10) days to file an appeal, so
he was certainly aware of his right to appeal. (Plea Tr. p. 11, lines 7-8). Furthermore, upon a full
review of the record, the Court finds that no grounds existed for an appeal, so any appeal would
have been futile. This allegation is denied and dismissed with prejudice.

All Other Allegations

As to any and all allegations that were raised in the application and not specifically

addressed in this order, the Court finds Applicant failed to present any evidence regarding such

allegations. Accordingly, the Court finds Applicant has abandoned any such allegations.
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V. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any

constitutional violations or deprivations that would require this Court to grant his application.
cousets W

Applicant failed to demonstrate -eeunsels™ performance was unreasonable under prevailing
professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,
563, 681 S.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be
denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d
395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf,
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal.

IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this Z 3 day of A W/()S , 2016.

f

)

MAITE MURPHY l
Presiding Judge
S ¢ ggg»_%& , South Carolina
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