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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 15-ALJ-21-0112-AP

James Winston Davis, Jr., )
)
Appellant, ) .
) FINAL ORDER
V. ) :
)
South Carolina Department of Motor )
Vehicles, )
)
Respondent. )
)
)
STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (ALC or court)
pursuant to a Notice of Appeal filed by James Winston Davis, Jr. (Appellant) on March 10, 2015.
The Appellant seeks review of a Final Order and Decision issued by the Respondent South
Carolina Department of Motor Vehicles’ (Department) Office of Motor Vehicle Hearings
(OMVH) on February 13, 2015 in which the suspension of the Appellant’s driver’s license or
privilege was sustained upon a finding that the Appellant is a habitual offender.

On appeal, the Appellant argues that the suspension of his drivers’ license more than six
years after his last Qualifying traffic conviction violates the standards of fairness and thus, that he
was denied due process.. The court has jurisdiction to hear this matter pursuant to Section 1-23-
660(D) of the South Carolina Code (Supp. 2009). Upon review of the record, the parties® briefs
and the law, the Hearing Officer’s Final Order and Decision of F ebruary 13, 2015 is reversed.

BACKGROUND

By letter dated June 28, 2005, the Department advised the Appellant that under the habitual
offender laws, any person who is convicted of a minimum number of major or minor violations
within a three year period will be classified as a habitual offender and his or her driving privileges

will be suspended. The letter continued by advising the Appellant that the Department’s records

indicated that he had accumulated two major violations and that a third conviction of any additional.

major or minor violations which would classify him as a habitual offender wou result in his

driving privileges suspended for a period of five years.
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On May 17, 2005, the Appellant was charged with driving under suspension. He was
subsequently com)icted of the offense on October 20, 2006. Evidence in the record establishes
that the Department actually received the Appellant’s conviction informaﬁon on September 22,
2011 but was unable to verify some of the information. The Department waited until April 20,
2012 to send a letter to the Lexington County Sheriff’s Department requesting clarification. Then,
nearly six months later, on October 25, 2612; the Department received the requested information
and finally posted the Appellant’s 2006 conviction on December 5, 2012, more than six years after
it had occurred.

On December 5, 2012, the Department sent a letter to the Appellant stating that he had -
been declared to be a habitual offender pursuant to Sections 56-1-1030 and -1090 of the‘South
Carolina Code (Supps. 2008 and 2009) for having accumulated the following major violations in
a three year period: (1) a conviction dated October 20, 2006 for a driving under suspension
violation on May 17, 2005; (2) a conviction dated May 5, 2005 for a driving under suspension
violation on April 21, 2005; and (3) a conviction dated February 19, 2004 for a driving under
suspension violation on January 29 2004. The Appellant was advised that his driver’s license or
privilege would be suspended for a mandatory five year period commencing January 4, 2013 and
concluding own January 4, 2018. By letter dated December 13, 2012, the Appellant requested a
contested case hearing as to the Department’s declaration that he was a habitual offender.

An OMVH Hearing Officer conducted a hearihg on March 19, 2013. The Appellant did
not.dispute his convictions buf argued that the Department should not have been permitted to apply
his conviction of October 20, 2006 because of the inordinate delay in its posting on December 5,
2012. In support of his argument, the Appellant referenced Section 15-3-540(2) of the South
Carolina Code (1976) which provides for a three year statute of limitations for any type of
forfeiture and also argued a lack of fundamental fairness.

On February 13, 2015, the Hearing Officer issued a Final Order and Decision sustaining
the suspension of the Appellant’s driver’s license. In reaching his decision, the Hearing Officer
outlined the dates of the Appellant’s “three separate and distinct” major traffic violations and
convictions that occurred within a three year period as outlined above. In support of his decision,
the Hearing Officer stated that while Section 56-7-30 of the South Carolina Code (Supp. 20/()5)
r/equires that the a ticket must be forwarded to the Department within ten days, the statute provides
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no penalty for not doing so and in particular, does not prohibit the Department from posting a
disposition including a conviction that was not timely received.'

In the Final Order and Decision, the Hearing Officer engaged in a lengthy analysis of Hipp

v. S.C. Dep’t. of Motor Vehicles, 381 S.C. 323, 673 S.E.2d 416 (2009) and State v. Chavis, 261
S.C. 408, 200 S.E.2d 390 (1973). In deciding that the present case was more akin to Chavis, the
- Hearing Officer sustained the suspension. In doing so, the Hearing Officer concluded that the
Appellant was aware of the law as further evidenced by the Appellant’s argument that if he had
known he could have served his suspension earlier, it would have been completed. The Final
Order and Decision noted that the there was an absence of any evidence that the Appellant
attempted to rectify the situation. , | ‘

The Appellant filed a Notice of Appeal with this court on March 10, 2015. The basis of
the appeal is that the Department’s substantial delay in posting his third conviction and suspending
his license is so fundamentally unfair thatv it is tantamount to a denial of due process.

ISSUE ON APPEAL

Whether the suspension of the Appellant’s drivers’ license as a habitual offender more than

six years after his third qualifying traffic conviction violates the standards of fundamental fairness

and due process.
STANDARD OF REVIEW

The OMVH is authbrized by law to determine contested cases arising from the Department.
S.C. Code Ann. § 1-23-600 (Supp. 2012). The ALC has jurisdiction to hear appeals of OMVH
decisions pursuant to S.C. Code Ann. § 1-23-660(D) (Supp. 2009). As the OMVH is an “agency”
under the South Carolina Administrative Procedures Act (APA),A the APA’s standard of review
governs appeals from the decisions and orders of the APA. S.C. Code Ann. §§ 1-23-310(2) and

! Section 56-70-30(A) provides that the disposition of traffic citations must be forwarded to the Department within
ten days of the disposition of the case by final trial court action or nolle prosequi. As Section 56-70-30(A) sets forth
no penalty for non-compliance, the Department is not deprived of its jurisdiction to post the disposition or suspend a
license. Johnston v. S.C. Dep't. of Labor, Licensing & Regulation, S.C. Real Estate Appraisers Bd.. 365 S.C. 263,
617 S.E.2d 363 (2005) (failure by the Board to serve written notice of decision on licensee within the statutory time
limit did not affect Board’s jurisdiction because the statute did not set forth consequences for failure to serve written
notice of decision within statutory time limit). While not jurisdictional, the requirement of Section 56-70-30(A) that
the disposition be forwarded to the Department within ten days is instructive that the process is to be completed in a
timely manner.
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. o
1-23-380 (Supp. 2008); See also Byerly Hosp. v. South Carolina State Health & Human Services
Finance Com’n, 319 S.C. 225, 229, 460 S.E.2d 383, 385 (1995). Section 1-23-380(5) of the South

Carolina Code provides the standard of review to be utilized by appellate bodies, including the

ALC, when reviewing agency decisions:

The court may not substitute its judgment for the judgment of the agency as to the )

weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law; A

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or '

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

\

S.C. Ann. § 1-23:380(5) (Supp. 2008); See also S.C. Code Ann. §1-23-600(E) (Supp. 2012)
(directing administrative law judges to conduct appellate review in the same manner prescribed in
Section 1-23-380). -

A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion as the agency. Friends of the Earth v. Public
Service Com’n of South Carolina, 387 S.C. 360, 366, 692 S.E.2d 910, 913 (2010); Bilton v. Best
Western Roy\ al Motor Lodge, 282 S.C. 634, 641,321 S.E.2d 63, 68 (Ct. App. 1984). The fact that

the record presents the possibility of drawing two inconsistent conclusions from the evidence does

not prevent the agency’s findings from being supported by substantial evidence. Waters v. S.C.
Land Resources Conservation Com’n, 321 S.C. 219, 226, 467 S.E.2d 913, 917 (1996); Grant v.
S.C. Coastal Council, 319 S.C. 348, 353, 461 S.E.2d 388, 391 (1995); Bilton, 282 S.C. at 641, 321
S.E.2d at 68 (citiﬁg Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 304 (1981)).

A court cannot weigh the evidence and substitute its judgment for that of the agency upbn

a question as to which there is room for a difference of intelligent opinion. Byerly Hosp., supra.
The limited substantial evidence standard of review is intended only to assure that the agency’s

action is properly supported and that, therefore, no abuse of delegated authority occurred. See

Fowler v. Lewis, 260 S.C. 54, 194 S.E.2d 191 (1973) (citing Fast Stops, Inc. v. Ingram, 276 S.C.

Page 4 of 9

\



593, 281 S.E.2d 118 (1981). An appeal from an action of an administrative agency must be

sustained if supported by substantial evidence. Hamm v. American Telephone & Telegraph Co.,
302 S.C. 212, 394 S.E.2d 842 (1990).

In applying the substantial evidence rule, the factual findings’of the administrative agency
are presumed to be correct. Rodney v..Michelin Tire Corp., 320 S.C. 515, 519, 466 S.E.2d 357,
359 (1996) (citing Kearse v. State Health & Human Services Fin. Com’n, 318 S.C. 198, 200, 456
S.E.2d 892, 893 (1995)). “A reviewing court will not .overturn a finding of fact by an

administrative agency ‘unless there is no reasonable probability that the facts could be as related

by a witness upon whose testimony the finding was based.’” Sea Pines Ass’n for Prot. of Wildlife,

Inc. v. S.C. Dep’t of Natural Res., 345 8.C. 594, 603-04, 550 S.E.2d 287, 292 (2001) (quoting
Lark, 276 S.C. at 136, 276 S.E.2d at 307 (1981)). The party challenging'an agency action has the
burden of proving convincingly that the agency’s decision is unsupported by substantial evidence.
Waters, 321 S.C. at 226, 467 S.E.2d at 917.
DISCUSSION

Section 56-1-1030 of the South Carolina Code (Supp. 2008) provides that when a person
is convicted of one or more of the offenses outlined in Section 56-1-1020(a), the Department must
review its records for that person. If the Department determines after review of its records that the
person is a habitual offendc;r as defined in Section 56-1-1020, the Department must revoke or
suspend the person’s driver’s license. The suspension shall last five years. S.C. Code Ann. § 56-
1-1090 (Supp. 2009). A person is a habitual offender if he or she is convicted of any three of the
following offenses within a three year period: |

" (1) Voluntary manslaughter, involuntary manslaughter or reckless homicide

resulting from the operation of a motor vehicle;

(2) Operating or attempting to operate a motor vehicle while under the influence of
intoxicating liquor, narcotics or drugs;

(3) Driving or operating a motor vehicle in a reckless manner;

(4) Driving a motor vehicle while his license, permit, or privilege to drive a motor
vehicle has been suspended or revoked, except a conviction for driving under
suspension for failure to file proof of financial responsibility;

/

(5) Any offense punishable as a felony under the motor vehicle laws of this State
or any felony in the commission of which a motor vehicle is used;
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(6) Failure of the driver of a motor vehicle involved in any accident resulting in the
death or injury of any person to stop close to the scene of such accident and
report his identify ...
S.C. Code Ann. § 56-1-1020(a) (Supp. 1996).
Here, the record contains unrefuted evidence that within a three year period, the Appellant
was convicted of three distinct offenses arising out of separate acts pursuant to Section 56-1-
1020(a). Thus, the Department met its burden of proof in establishing that the Appellant qualified
under the statute as a habitual offender. The Appellant argues however, that the imposition of the
license suspension more than six years after the last conviction violates the principles of fairness
and due process. This court agrees. |

This issue has been addressed by the South Carolina Supreme Court. In State v. Chavis,

supra, Chavis argued that the suspension of his license one year after his refusal to submit to a
breathalyzer test and conviction for driving under the influence violated his due process rights.
For reasons not appearing in the record, the Department was not timely notified of either Chavis’
breathalyzer refusal or conviction. After reniarking that upon notification the Department effected
the license suspension without unreasonable delay, the Supreme Court stated that fundamental
fairness and due process were not violated by the one year delay. However, the Supreme Court
stated that there may be circumstances under which it could be successfully argued or soundly held
that the State had no right to suspend a driver’s license after a long delay and that such was not the

case in Chayvis.

This issue was addressed again by the South Carolina Supreme Court more than thirty years
 later in Hipp, supra. Hipp argued that a twelve year gap between Hipp’s Georgia DUI conviction
and the Department’s suspénsion-denied him due process. In Hipp, the court noted that a person’s
interest in his drivers’ license is property that the state may not take away without satisfying the
requirements of due process. (citing Bell v. Burson, 402 U.S. 535, 91 S.Ct. 1586, 29 L.Ed.2d 90
(1991)); see also S.C. Dep’t. of Motor Vehicles v. McCarson, 391 S.C. 136, 148, 705 S.E.2d 425,
431 (2011). In likening the facts of Chavis to Hipp, the court restated that while it found

fundamental faiess was not violated by a suspension after a one year delay, it allowed for a
circumstance under which it could be soundly held that the State had no right to suspend a driver’s

license after a lengthy delay. While the Supreme Court failed to set forth a bright line rule in Hipp,
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it found that the imposifion of a suspension after more than twelve years where Hipp bore no fault
for the delay, constituted a manifest denial of fundamental fairness.

The facts of this case lie somewhere between those of Chavis and those of Hipp. Based
on the Appellant’s testimony that had he known he could have served his suspension earlier such
that it would already have been completed, the Hearing Officer likened this case to Chavis. The
Hearing Officer then concluded that the Appellant was charged with knowiedge of the law that his
license was to be suspended yet did nothing to try to rectify the matter.

The court disagrees and find that the hearing officer’s conclusions of law are affected by
error of law, are clearly erronéous, and are violative of the Appellant’s constitutional rights.
Through no fault of either the Appellant or the Department, it is uncontroverted that the
Appellant’s conviction for driving under suspension dated October 6, 2006 was not posted and
that the Appellant was not advised of the suspension until more than six years later on December
5,2012. While the Hearing Officer was correct that in concluding that the Appellant is charged
with knowledge of the law, the court contrarily finds as a matter of law that there is no statutory
or other obligation imposing a duty upon the Appellant to take any affirmative action, including
“rectify[ing] the matter.” While it may have been suggested in Chavis, there is no mention of any
obligation on the part of the licensee in Hipp to take any affirmative action. The Supreme-Court’s
opinion in Hipp is devoid of any language that remotely insinuates the need for any compulsory |
action on the part of the licensee. In Hipp, the court further stated that, “we find that the imposition
of a suspension after more than twelve years delay,? where [the licensee] bears no fault for the
delay, is manifestly a denial of due process.” Hipp, 381 S.C. at 325, 673 S.E.2d at 417.

Based upon Hipp, the analysis set forth above and under the specific facts of this case, the
delay in the Appellant’s suspension, which exceeds the total time within which the suspension
would have run had it been timely imposed, violates the Appellant’s Constitutional rights to due
process under the Fourteenth Amendment of the United States Constitution. This is particularly
true since application of the suspension now would prejudice the Appellant.? While the court is
reluctant to rule in this manner, as 'thé undispufted evidence establishes that his multiple violations

of the motor vehicle laws caused him to qualify as a habitual offender subject to suspension of

2 The court notes that the parties responsible for reporting are not parties to this action.
3 By the time the Appellant was notified of the suspension, he had already paid all reinstatement fees and completed
all of the Department’s requirements to regain his license in 2010.
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driver’s license, to reach any other result under the circumstances here would be a manifest denial
of fundamental fairness, and wbuld place a non-existent affirmative burden upon the Appellant
and any other licensee to shepherd through the suspension of his driver’s license. -
' ' ORDER

IT IS HEREBY ORDERED that the Order and Decision of the Office of Motor Vehicle’s
Hearing Officer sustaining the Department of Motor Vehicles’ suspension of the Appellant’s
driver’s license and privileges as a habitual offender is REVERSED and that the Appellant’s
drivers’ license and privileges shall be reinstated at no cost to the Appellant.

AND IT IS SO ORDERED. pe—

S. Philllpﬁ:nski
Administrative Law Judge

nly \&, 2015
Columbia, South Carolina
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CERTIFICATE OF SERVICE
I, Edye U. Moran, hereby certify that I have this date served this Order upon all parties to
this cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency
Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

e

Edye oran
Judicfal Law Clerk :

attorney(s).

TN
nly P4 2015

Columbia, South Carolina
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STATE OF SOUTH CAROLINA
‘OFFICE OF MOTOR VEHICLE HEARINGS

Docket No. 12-OMVH-02-6606-CC

South Carolina Department of Motor
Vehicles, _ ~
Petitioner, ‘ ,
vs. FINAL ORDER AND DECISION

James Winston Davis, Jr.,

Nt s e N Nt Nt Nt s e’

Respondent.

Appearances:
For the Respondent: Wayne Floyd, Esquire
For the Petitioner: by certified documents
Other Information:

Respondent’s South Carolina Driver’s License No.: 8540025
Type of Hearing: Habitual Traffic Offender Suspension Hearing
S. C. Code Ann. § 56-1-1020 and § 56-1-1030

| . INTRODUCTION

This matter is before the South Carolina Office of Motor Vehicle Hearings (OMVH)
pursuant to the Respondent’s requést for a contested case hearing regai‘ding the habitual offendér
decIa.ration by the South Carolina Department of Motor Vehicles (Petitioner or SC DMV)
pursuant to S.C. Code Ann. 56-1- 1030 (Supp. 2011). ‘

Pursuant to written notice to the parties, a hearing was held before me on March 19,
2013, in Columbia, South Carolina. The Petitioner filed certified documents in the matter but did
not appear at the hcaring. Pursuant to S.C. Code Ann. 1-23-660 (Supp.2011), the SCDMV is not

required to appear.
After reviewing the entire record and consxdermg all evidence, I find the habitual

offender suspension of Respondent’s driver’s license or driving privilege must be sustained.



*  FINDINGS OF FACT |
Having reviewed the testimony and evidence presented by the Petitioner and the

Respondent and closely passed upon their credibility, taking into consideration the burden of

persuasion by the parties, I make the following findings of fact ‘by a preponderance of the

evidence:

1.
2.

Notice of the date, time, place and subject matter of the hearing was given to the parties.

. On December 5, 2012, the Petitioner forwarded an Official Notice to the Respondent at

the address it had on file. The Petitioner advised the Respondent that he had been
declared a Habitual Offender and that his driver’s license or driving privileges were
subject to being suspended for a five (5) year period beginning January 4, 2013, and
ending January 4, 2018. . '

On January 29, 2004, the Respondent was charged with Driving under Suspension
(Ticket #87207CK) and was convicted on February 19, 2004. This charge was posted to’
the Respondent’s driving record as maintained by the Petitioner on March 19, 2004.

On April 21, 2005, the Respondent was charged with Driving under Suspension (Ticket
#81681DA) and was convicted on May 5, 2005. This charge was posted to the
Respondent’s driving record as maintained by the Petitioner on June 28, 2005.

On May 17, 2005, the Respondent was charged with Driving under Suspension (Ticket
#95405CZ) and was convicted on October 20, 2006. This charge was posted to the
Respondent’s driving record as maintained by the Petitioner on December 5, 2012. The
documents submitted into evidence seem to indicate that the ticket was first received by
the SC DMV on September 22, 2011. SC DMV was unable to read some information and
was unable to verify other information and it asked the Lexington County Sheriff’s
Department for more clarification by letter of April 20, 2012. The information was again
received on October 25, 2012. It ‘was then posted to the driving record on December 5,
2012,

The Respondent was charged with three (3) separate and distinct major traffic violations
within a three (3) year period. |



7. The Respondent testified that he was without a license from the time of these charges
until 2010. He testified that had he known he was going to serve a habitual offender

suspension, he could have done it during that period.

CONCLUSIONS OF LAW
Based upon the above Findings of Fact, I conclude as a matter of law the following:
1. In S.C. Code Ann '§ 1-23-660 (Supp. 2011, the General Assembly provided for the
creation of the South Carolina Department of Motor Vehicle Hearings. Effective January 1,

2006, the Department of Motor Vehicle Hearings was authorized to employ Hearing Officers to
prdsidc over contested case hearings involving suspensions, -cancellations, and revocations of
licenses and registrations issued by SCDMV. Effective October 1, 2008, the General Assembly
changed the name to the Office of Motor Vehicle Hearings (OMVH).

2. All hearings presided over by the Hearing Officers of the OMVH are contested case
hearings and must be conducted in accordance with the Administrative Procedures Act (APA)
and the rules of procedure of the South Carolina Officer of Motor Vehicle Hearings (OMVH).

3. Pursuant to S. C. Code Ann. § 1-23-660 (Supp.2011), all appeals from final decisions of
the Hearing Officers shall be to the SCALC after January 2, 2006 in accordance with its rules of
procedure.

4, South Carolina Department of Motor Vehicles (SCDMYV) is an administrative agency of
the State of South Carolina and is charged with adminiétering the motor vehicle laws of this
state. S. C. Code Ann. §56-1-5 (2006) |

5. Basic administrative law principles establish that an agency bears the burden of proof in
an enforcement action. See Peabody Coal Co. v. Ralston, 578 N.E.2d 751 (Ind. Ct. App. 1991);
Randy R. Lowell and Stephen P. Bates, South Carolina Administrative Practice and Procedure

200-201 (2004). Since Petitioner asserts the affirmative of an issue, i.e. the enforcement of a

driver’s license habi:c_ual offender suspension and since it will be subject to an adverse ruling if
no evidence is introduced, Petitioner bears the burden of proof in this matter. See Alex Sanders
and John S. Nichols, Trial Handbook for South Carolina Lawyers, Second Edition, 2001, § 9:3,
p- 366. '
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6. Pursuant to S. C. Code Ann. § 56-1-1020 (2006), a conviction means a final conviction,
forfeiture of bail or plea of guilty or nolo contendere.

7. Pursuant to S.C. Code Ann. § 56-1-1020 (2006), a habitual offender is any person whose
record as maintained by the Petitioner shows that he has accumulated the convictions for
separate and distinct offenses as defined in subsection (a), (b) and (c) committed within a three
year period; provided that where more than one included offense shall be committed within'a
one-day period sﬁch multiple offenses shaH be treated for the purposes as one offense.

a. Major violations are: voluntary ‘manslaughter, involuntary manslaughter, reckless
homicide from the operating of a motor vehicle, driving under the influence, driving in a reckless
manner, driving under suspension except for failure to file proof of financial responsibility; a
felony under the motor vehicle laws or Vany felony in the commission of which a motor vehicle is
used and failure to stop close to the scene of accident that resulted in an injury or death.

b. Minor violations are those violations, which are required to be reported to the
Petitioner in which fbur (4) or more points are assigned pursuant to §56-1-720.

c. Offenses include those made under federal law, law of another state, or any
municipal or county ordinance of another state which substantially conforms to this statute.

d. For purpose of determining the number of convictions for separate and distinct
offenses committed during any three (3) year period, a person shall be deemed to be convicted of
an offense on the date the offenses were committed if he is subsequently convicted of
committing such an offense.

8. The Respondent argued that the Petitioner should not be allowed to apply the October 20,
2006, conviction (Driving under Suspension, Ticket #95405CZ) because the delay between the
date of conviction and the date the SC DMV posted the violation and sought to impose the
suspension was too long. S.C. Code §56-7-30 provides a ticket should be forwarded to the SC
DMV within ten (10) days of the conviction. I note that this code section is part of the Title 56
chapter that governs the use uniform traffic tickets in the State of South Carolina as managed by
the South Carolina Department of Public Safety. The code section provides no penalty for the
failure to send a ticket in the time period. There is nothing that sets forth a penalty and certainly
nothing that provides that the SC DMV cannot post a conviction if it was not received within the
ten days. See S.C. Dep’t of Motor Vehicles vs. Sean Martin, Docket No. 08-ALJ-2 1-0091-AP

4
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.

J

(citing Johnston v. S.C. Dep t. of Labor, Licensing, & Regulatlon, S.C. Real Estate Appraisers

Bd., 365 S.C. 293, 617 S.E. 2d 363 (2005)).
However, I do.recognize that the South Carolina Supreme Court has addressed this issue.

In Hipp vs. 8.C. Dep’t. of Motor Vehicles, 381 S.C. 323, 673 S.E.2d 416 (2009) the court stated
fhat a twelve-year gap between the time of Hipp’s Georgia DUI conviction and the suspension
imposed by the SC DMV, denied Mr. Hipp due process because the actions were fundamentally
unfair. However, in Hipp the Suprefne Court did say “while we do not intend to set forth a
bright line rule, we find that imposition of a suspension after more than twelve years delay,
where Respondent bears no fault for the delay, is manifestly a denial of fundamental fairness.”
Hipp, 381 S.C. at 325, 673 S.E.2d at 417. The Court also said, “[t]hough neither dispositive nor
directly applicable to the instant case, we note that Title 56 of the South Carolina Code, which
addresses “ Motor Vehicles,” is replete with ten-year limitations for purposes of sentence
enhancement and keeping record of convictions.” Id. at 326, 673 S.E.2d at 417.

The Court cited its previous decision in State v. Chavis, 261 S.C. 408, 200 S.E. 2d 390
(1973), in which it found fundamental fairness was not violated by a suspension after a one-year
delay, but allowed that there might be circumstances under which a delay would be too long.
While the time period in this case lies somewhere between Chavis and Hipp, I find that the facts
before me in this matter are more closely aligned to Chavis than to Hipp. First, Chavis noted,
like here, that from the evidence presented there was no reason to believe the delay was on the

part of the SC DMV but instead was on the part of the law enforcement agency. Like Chavis,

there is no contention that there was unreasonable delay on the part of the SC DMV once it
received the appropriate notices, and no other suggestxon of any improper conduct on the part of
the Department itself. Further, the Court said, “Chavis was himself charged with knowledge of
the law, and that thereunder his license was required to be suspended. There is nothing in the
record to suggest that he sought, wished or desired to have the suspensions promptly ordered so
that he could get them behind him. For aught the record shows, he simply kept quiet and
continued to drive in the hope that his license suspensions would somehow or other get
overlooked and never be imposed.” Id. at 411, 200 S.E. 2d 391 (1973). I find the same situation
here. The Respondent argued that if he had known he could have served is suspension earlier and

it would be over. However, there is no evidence that he tried to rectify the matter.
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Therefore, I conclude that the relief requested by the Respondent in the regard to the

suspension as a habitual offender must be denied.

ORDER

Based upon the above findings of facts and conclusions of law, it is hereby:
ORDERED that the habitual offender suspension of Respondent’s driver’s license
~ or driving privilege as a habitual offender must be sustained.

AND IT IS SO ORDERED.

February ’3 , 2015
Columbia, South Carolina

(bt Yy 5

Robert F. Harley, Jr.
Senior OMVH Hearing Officer

FEB 13 2015
SCOMVH
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STATEMENT OF ISSUES ON APPEAL

I Did the suspension of Appellant’s drivers’ license more than SiX years after
his traffic violation conviction violate the standards of fund

amental fairness
required by standards of due process?

STATEMENT OF CASE

This appeal involves a hearing for a Habitual Traffic Offender Suspension
pursuant to 8.C. Code 56-1-1030( Supp. 2011). A hearing was held on Marvchf?"l 9, 201}.4
and a Final Order and Decision was jssued by the Hearing Officer on February 13, 2015,
which concluded the Habitual Traffic Offender Suspension of Appellant’s Drivers’
License or driving privilege as a Habitual Offender should be sustained.

The underlying facts surrounding Appellant’s suspension were eséemially
uncontested. Appellan( received his third driving under suspension ticket within three
years on May 17, 2005. He was convicted on that charge on October 20, 2006. This

charge was not posted to Appellant’s Driving Record until December 5,2012. On the

same date, December 35,2012, an Official Notice was sent to Appellant notifying him his

Drivers’ License or driving privileges were being suspended for five years, from January

4,2013, until January 4, 2018. )

Before the Jearing Officer Appellant argued pursuant to Hipp v. SC Department

of Motor Vehicles, 381 SC 323,673 SE2d 416(2009), the substantia) delay of over six

years by the State of South Carolina in attempting to impose the Habitual Offender

Suspension violated the principles of fundamental faimess and therefore was a denial of
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dug process. For this reason. Appellant argued, the license suspenston should not be

imposed.

Notice of the Final Order and Decision of the Hearing Officer was received by

Appellant on l‘"ebruaryjﬁ,-2()l 5. Notice of Appeal in this action was filed on March 10,

20455,

ARGUMENT 1

THE IMPOSITION OF A HABITUAL OFFENDER SUSPENSION MORE THAN SIX YEARS
AFTER APPELLANT’S THIRD TRAFFIC CONVICTION IS A DENIAL OF

FUNDAMENTAL FAIRNESS AND VIOLATES THE REQUIREMENTS OF DUE PROCESS.
(ISSUE 1)

As stated before, the pertinent facts in this matter are uncontested. Appellant had

convictions for driving under suspension on Februéfy 19, 2004; May 5, 2005: and

October 20, 2006. Despite the conviction of October 20, 2006, for reasons for which

were clearly no fault of Appellant the third conviction of October 20 2006, was not

posted to his driving record w1th the South Carolina Department of Motor Vehicles until

December 5, 2012, On that same date the Department of Motor Vehicles sent an Official
Notice to Appellant advising him his driving privileges were being suspended for five

years beginning January 4, 2013,

Appellant respecl!ully submits current situation s controlled by lipp v. SC

Department of Motor Vehicles, supra. In Hipp the South Carolina Supreme Court

reviewed the imposition of a drivers’ license suspension in South Carolina twelve years

after his conviction for driving under the influence in Georud The Court in Hipp,




determined a substantial delay in imposition of a suspension s a manifest denijal of

fundamental fairness and a violation of due process. 1t1s respectfully submitted Hipp is

directly on point and a defay of over six years in imposition of the habitual offender

suspension is a denial of fundamental fairess and due process.

Itis important to note Mr. Davis did not have a drivers” license from 2005

through 2010. n 2010 Mr. Davis pard all reinstatement fees, completed all requirements

of the Department of Motor Vehicles, and regained his drivers’ license. (Hearing
Transeript, p. 5). Mr. Davis underwent a self-imposed suspension of his drivers’ license
and privileges for a period of five years after his third driving under suspension

conviction. It is fundamentally unfair to now allow the State of South Carolina to
suspend his drivers” license for an additional five years when the delay of more than six

years was not in any way attributable to the faul{ of Appellant. ]

CONCLUSION

Appellant respectfully submits the current situation is controlled by

Hipp v. SC

Departmenl of Motor Vchicles. Itis fundament

ally unfair, and a denial of d Le process, 1o

impose a five year suspension of his driving privileges more than six years after his last

applicable conviction. This is especially true in view of the fact Mr. Davis went without
a drivers’ license for period of five years. ‘The decision of the Hearing Officer should be

reversed.
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May 27,2015
West Columbia, South Caroling

Respectfully submitied,

Ve

Frank A. Barton, Esquire
ATTORNEY AT LAW, P.A.
Post Office Box 3972
West Columbia, South Carolina 29170
803-739-1824 / fax 803-739-1888

H. Wayne Floyd, Esquire

WAYNE FLOYD LAW Firm

Post Ot‘ﬁge Box 3972

West Columbia, South Carolina 29170
803-739-1824 / fax 803-739-1888

ATTORNEYS FOR APPELLANT
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The undersigned does hereby certify one copy of the BRIEF OF APPELLANT
was served 1n the foregoing action by regular mail on May 27,2015, to the Attorney for

Respondent at the following address: \

Frank L. Valenta, Esquire,

OFFICE OF GENERAL COUNSEL
Post Office Box 1498

Blythewood, South Carolina 290]6

May 27,2015 , |
West Columbia, S.C. Attorney for the Appellant
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THE STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

James Winston Davis, Jr., Docket No. 15-ALJ-21-0112-AP
‘ SCDL No. 8540025
Appellant,
BRIEF OF RESPONDENT
v. ' ‘SOUTH CAROLINA DEPARTMENT
OF MOTOR VEHICLES

South Carolina Department of Motor Vehicles,

Respondent.

This matter comes before the Adm,inistrative Law Court pursuant to the appeal of James
‘Winston Davis, Jr., which seeks review of the February 13, 2015, Final Order & Decision
sustaining the Appellant’s habitual offender suspension. The Respondent South Carolina
Department of Motor Vehicles (SCDMV) secks to have the Final Order & Decision affirmed and

the suspension remain.

STATEMENT OF THE ISSUE ON APPEAL

Did the hearing officer correctly rule that the Appellant had driving offense
convictions that supported his having been declared a habitual offender?

STATEMENT OF THE CASE

The Appellant was arrested on January 29, 2004, for driving under s&spension (ticket #
87207CK). The Appellant was convicted of this violation on February 19, 2004. On April 21,
2005, the Appellant was charged with driving under suspension (ticket # 81681DA). He was
convicted of this violation on May 5, 2005. On May 17, 2005, Appellant was charged with
driving under suspension (ticket # 95405CZ). He was convicted of this violation on October 20,

2006.




Thus, the Appellant was charged and convicted of three separate and distinct traffic

violations within a three year period

Appellant timely requested an administrative hearing, which was held on March 19,

2013. After reviewing the record and considering all the evidence, the hearing officer sustained

the suspension of the Appellant’s driver’s license.

The Appellant has appealed.

STANDARD OF REVIEW
The scope of judicial review in cases such as this is limited by the Administrative

Procedures Act, S.C. Code Section 1-23-380(A)(6).

(A) A party who has exhausted all administrative remedies available within the agency

and who is aggrieved by a final decision in a contested case is entitled to judicial
review....

(6) The court shall not substitute its judgment for that of the agency as to the weight

of the evidence on questions of fact. The court may affirm the decision of the
agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions or decisions are:

(a) In violation of constitutional or statutory provisions;
(b) In excess of the statutory authority of the agency;
(¢) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and substamiél evidence

on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion.

In Larkv. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981), our Supreme Court set out

the standard of evidentiary review under the South Carolina Adminjs&ativc Procedure Act: -

[Section 1-23-380(g)(5)] specifically states: "The Court shall not substitute its
judgment for that of the agency as to the weight of evidence on questions of fact."
In addition, the statute states the decision under appeal must be "clearly
erroneous” in view of the substantial evidence on the whole record.

We, therefore, caution the Bench and Bar as to the limitations upon the
application of the "substantial evidence" rules in reviewing the decision of
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administrative agencies. As stated in Dickinson-Tidewater, Inc. v. Supervisor of
Assess., 273 Md. 245, 329 A.2d 18, 25, the substantial evidence test "need not and
must not be either judicial fact-finding or substitution of judicial judgment for
agency judgment"; and a Judgment upon which reasonable men might differ will
not be set aside,

The Court further noted that:

The substantial evidence rule... means that we will not overturn a finding of fact
by an administrative agency "unless there is no reasonable probability that the
facts could be as related by a witness upon whose testimony the finding was
based." (Citation omitted.)

See aléo Schudel v. South Carolina Alcoholic Beverage Control Commission, 276 S.C. 138, 276
S.E.2d 308 (1981); Fast Stops, Inc. v. Ingram, 276 S.C. 593, 281 S.E.2d 18 (1981).

An appeal from action of an administrative agency must be sustained if supported by
substantial evidence. Hamm v. American Telephone & Telegraph Co., 302 S.C. 211, 394 S.E.2d
842 (1990); Lark v. Bi Lo, Inc., supra. In Lark, our Supreme Court quoted Consolo v. Federal
Maritime Commission, 383 U.S. 611, 16 L.Ed.2d 131, 86 S.Ct. 1118 (1966), to define substantial -
evidence:

We have defined "substantial evidence” as "such relevant evidence as a

reasonable mind might accept as adequate to support a conclusion."... "It must be

enough to justify, if the trial were to a jury, a refusal to direct a verdict when the

. conclusion sought to be drawn from it is one of fact for the jury.." This is
something less than the weight of the evidence, and the possibility of drawing two

inconsistent conclusions from the evidence does not prevent an admlmstratlve
agency's finding from being supported by substantial evidence.

Lark, 276 S.C. at 136, 276 S.E.2d at 311. See, also, Dorman v. DHEC, 565 S.E.2d 119, 350 S.C..
159 (Ct. App. 2002); Hamm v. South Carolina Public Service Commission and Wild Dunes
Utilities, Inc., 311 S.C. 295, 422 S.E.2d 118 (1992).

A court cannot weigh the evidence and substitute its judgment for that of thé agency upon
a question as to which there is room for a difference of intelligent opinion. Dorman v. DHEC,
supra; Hamm v. American Telephone & Telegraph Co., supra, Chemical Leaman Tank Lines v.
South Carolina Public Service Commission, 258 S.C. 518, 189 S.E.2d 296 (1972). The limited
substantial evidence standard of review is intended only to assure that the agency's action is
properly supported and that, therefore, no abuse of delegated authority occurred. See Fowler v.

 Lewis, 260 S.C. 54, 194 S.E.2d 191 (1973).
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On review of the acts or orders of administrative agencies, the courts will presume,
among other things, that the agency action is regular and correct, and that the orders and
decisions of the agency are valid and reasonable. 73A C.J.S. Public Administrative Law and
Procedure Section 220(a)‘ (1983). Therefore, the burden is on the Petitioner to show
convincingly that the order of the agency is without evidentiary support or is arbitrary or
capricious as a matter of law. Hamm v. South Carolina Public Service Commission, 294 S.C.
320, 364 S.E.2d 455 (1988).

ARGUMENT

The hearing officer was correct that the existence of the Appellant’s
three convictions supported the Appellant having been declared
‘ a habitual offender.

State law defines a habitual offender as any person whose record as maintained by the
Department of Motor Vehicles record shows that he has accumulated convictions for:

(a) three or more separate and distinct major offenses or

(b) ten or more separate and distinct minor and/or major offenses
committed within a three year period. S. C. Code Ann. § 56-1-1020 (2006). The Appellant,
according to his driving record, was charged with and convicted in three separate and distinct
major traffic offenses committed within a three year period (ROA ﬁp. 30-36).

The Record on Appeal shows that he was: charged with driving under suspension on
January 29, 2004, and convicted of this violation on February 19, 2004; charged with driving
under suspension on April 21, 2005, and convicted“ of this violation on May 5, 2005; and,
charged with driving under suspension on May 17, 2005, and convicted of this violation on
October 20, 2006 (ROA pp. 30-36). It is therefore undisputed that the record as maintained by
the SCDMV establishes a prima facie case and supports the finding that the Appellant is a
habitual offender as defined by the statute.

At the hearing, the Appellant argued that the hearing officer should disregard the third
conviction because the convicﬁng court had taken too long to submit the conviction to the
SCDMV. That is, though the Appellant appeared and pled guilty before the City of Lexington
Municipal Court on October 20, 2006, the SCDMV did not receive the conviction record until
October 25, 2012. The Appellant argued that his constitutional fight to due process was gleﬁied

by the six year delay.
[ 026




The hearing officer wrote an excellent analysis of the Appellant’s situation, addressing
the difference between the cases of State v. Chavi;s', 261 S.C. 408, 200 S.E.2d 390 (1973) and
Hipp v. South Carolina Department of Motor Vehicles, 381 S.C. 323, 673 S.E.2d 416 (2009).
Basically, the Appellant failed to show at the hearing that he was constitutionally deprived of his
due process rights. o ' _ |

In addition, the Appellant has essentially sought equitable relief from the Office of Motor
Vehicle Hearings. In doing so, he needed to seek that relief with clean hands. See, fof example,
Emery v. Smith, 361 8.C. 207, 603 S.E.2d 598 (2004). When the Appellant pled guilty, he knew
from experience that a conviction for driving under suspension led to a driver’s license
suspension. As the hearing officer pointed out (ROA p. 25), the Appellant did not take any
action to rectify his situation. / | ‘

There is nothing in the Record on Appeal which challenges the findings and conclusions
of the Hearing Officer. Accordingly, the Record contains substantial evidence to support the
reasoning and determination reached by the Hearing Officer. See Lark v. Bilo, Inc., 276 S.C. 130,
276 S.E.2d 304, Y

CONCLUSION

Based upon the foregoing arguments, the Respondeﬁi SCDMY respectfully requests that

the Final Order and Decision issued February 13, 2015, be affirmed and the suspension remain.

Respectfully submitted,

Bl e

FRANK L. VALEN®A, JR., SC Bar # 5682
General Counsel '
PHILIP S. PORTER, SC Bar # 4526
Deputy General Counsel ‘
South Carolina Department of Motor Vehicles
10311 Wilson Boulevard
Post Office Box 1498
. Blythewood, South Carolina 29016-0020
Telephone: 803.896.9900
- Fax: 803.896.9901
' - Email: hearingsprocessingunit@scdmv.net

~ June 26, 2015
Blythewood, South Carolina
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THE STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

James Winston Davis, Jr., : Docket No. 15-ALJ-21-0112-AP
: ' SCDL No. 8540025
Appellant,

v. ' CERTIFICATE OF SERVICE

South Carolina Department of Motor Vehicle,

Respondent.

I HEREBY CERTIFY that on June 26, 2015, I mailed, via first class mail, postage
prepaid, a true and correct copy of the foregoing Respondent’s Brief to the following:

Frank A. Barton, Esquire

Post Office Box 3972
West Columbia, SC 29171
as Counsel for the Appellant.
@&nmfyr\/twu)
e (Nina) Moore, Paralegal
O ce of General Counsel
June 26, 2015

Blythewood, South Carolina




FRANK A. BARTON
Attorney at Law, P.A.
P.O. Box 3972/ 161} Augusta Highway
West Columbia, South Carolina 2917]
Of Counsel: H. Wayne Floyd Law Office, P.A.
- (803) 739-1824 / fax (803) 739-1888

March 10, 2015

Via Hand Delive

ATTENTION: CLERK

SOUTH CAROLINA ADMINISTRATIVE LAW COURT
1205 Pendleton Street, Suite 224

Columbia, South Carolina 29201

RE:  South Carolina Department of Motor Vehicles v. James Winston Davis, Jr.
12-OMVH-02-6606-CC

Attention Clerk:

Enclosed for filing please find the original and a copy of the Notice of Appeal in
the above referenced matter. By copy of this letter I am also i

Truly Yours,

R e

Frank A. Barton

FAB/ifm

cc: South Carolina Department of Motor Vehicles
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STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

Docket No. 12—OMVH-02‘6606-CC
South Carolina Department of

Motor Vehicles,

NOTICE OF APPEAL
Petitioner,
V.
James Winston Davis, Jr.,

)
)
)
)
)
)
)
)
)
)
)

Respondent,

The Respondent James Winston Davis, Jr. , does hereby appeal the Final Order
and Decision issued in this action by the Honorablc Robert F. Harley, Jr. Semor OMVH
Hearing Officer ]SSLlCd on February 13,2015. A copy of the Final Ordcr and Decision is
attached hereto. The Respondent Davis appeals on the following grounds:

a. The Hearing Officer erred in concluding the habitual offender suspension of

Respondent’s drivers’ licenses or driving privileges must be sustained.

b. The Hearing Officer erred in concluding the habitual offender suspension was
proper despite the delay of imposition of the suspension many years after
Respondent’s driving under suspension conviction of October 20, 2006,

¢. The Hearing Officer erred j in failing to conclude the j Imposition of the habitua]
offender suspension after a delay of many years subsequent to Respondent’s

conviction of October 20, 2006, was a violation of Respondent Davis® due

process rights as not being ﬁmdamerxtally fair. See, Hipp v. SC Dept Motor




Vehicles, 381 SC 323, 673 SE2d 416 (2009). -

Respectfully sﬁbmitted,

March /2 2015 | %é/

West Columbia, South Carolina . Frank A. Barton'
. ATTORNEY AT LAW |
bartonf@hotmail.com
1611 Augusta Highway ' ~
~ Post Office Box 3972
West Columbia, SC 29171
(803) 739-1824 / fax (803) 739-1888
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STATE OF SOUTH CAROLINA '
OFFICE OF MOTOR VERICLE HEARINGS

South Carolina Department of
Motor Vehicles,

Petitioner,
V.
James Winston Davis, Jr.,

Respondent,

)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 12-OMVH-02-6606-CC

CERTIFICATE OF SERVICE

&

The undersigned does hereby certify one copy of the NOTICE OF APPEAL was

served in the foregoing action by regular mail on March 10 2015, to the following

address:

South Carolina Department of Motor Vehicles
Linda A. Grice, Assistant General Counsel

Post Office Box 1498

Blythewood, South Carotina 29016

March o, 2015
West Columbia, S.C.

Leahn F. McCormick ¢
Legal Assistant to Frank A. Barton
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STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

) Docket No. 12-OMVH-02-6606-CC
South Carolina Department of )
Motor Vehiclg:s, )
) REQUEST FOR
Petitioner, ) TRANSCRIPT OF RECORD
' )
V. )
) . \
James Winston Davis, Jr, )
)
Respondent, )
)

-1, Frank A. Barton, request the Transcript of Record for the case South Carolina
Department of Motor Vehicles, Petitioner, v. James Winston Davis, Jr., Respondent,
Docket Number 12-OMVH-02-6606-CC. The hearing in this matter was held on March

19,2013, before the Honorable Robert F. Harley, Jr.-

I understand that I am responsible for allcosts associated with the preparation of

this transcript pursuant to Rule 32 of the Rules of Procedure for the Administrative Law

Court. ' \

March / 9 ,2015 - O% é/

West Columbia, South Carolina Frank A. Barton

ATTORNEY AT LAW
baljtqnf@hotmail.(_:om

1611 Augusta Highway

Post Office Box 3972

West Columbia, SC 2917]

(803) 739-1824 / fax (803) 739-1888




STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

. '(. : K

South Carolina Department of Motor ) Docket No. 12-OMVH-0X;
Vehicles, )
)
Petitioner, )

VvS. ) FINAL ORDER AND DECISION
)
James Winston Davis, Jr., )
)
Respondent. )
Appearances:

For the Respondent: Wayne Floyd, Esquire
For the Petitioner: by certified documents
Other Information:

Respondent’s South Carolina Driver’s License No.: 8540025
Type of Hearing: Habitual Traffic Offender Suspension Hearing
8. C. Code Ann. § 56-1-1020 and § 56-1-1030

INTRODUCTION

This matter is before the South Cafolina Office of Motor Vehicle Hearings (OMVH)
pursuant to the Respondent’s request for a contested case heaﬁng regarding the habitual offender
declaration by the South Carolina Department of Motor Vehicles (Petitioner or SC DMV)
pursuant to S.C. Code Ann. 56-1-1030 (Supp. 2011). ‘

Pursuant to written notice to the parties, a hearing was held before me on March 19,
2013, in Columbia, South Carolina. The Petitioner filed certified documents in the matter but did
not appear at the hearing. Pursuant to S.C. Code Ann. 1-23-660 (Supp.2011), the SCDMYV is not
required to appear. '(

After reviewing the entire record and considering all evidence, I find the habitual
offender suspension of Respondent’s driver’s license or driving privilege must be sustained.




FINDINGS OF FACT
Having reviewed the testimony and evidence presented by the Petitioner and the

Respondent and closely passed upon their credibility, taking into consideration the burden of
persuasion by the parties, I make the following findings of fact by a preponderance of the

evidence:

1.
2,

Notice of the date, time, place and subject matter of the hearing was given to the parties.
On December 5, 2012, the Petitioner forwarded an Official Notice to the Respondent at
the address it had on file. The Petitioner advised the Respondent that he had been
declared a Habitual Offender and that his driver’s license or driving privileges were
subject to being suspended for a five (5) year period beginning January 4, 2013, and
ending January 4, 2018. ' '

On January 29, 2004, the Respondent was charged with Driving under Suspension
(Ticket #87207CK) and was convicted o February 19, 2004. This charge was posted to
the Respondent’s driving record as maintained by the Petitioner on March 19, 2004,

On April 21, 2005, the Respondent was charged with Driving under Suspension (Ticket
#81681DA) and was convicted on May 5, 2005. This charge Was posted to the
Respondent’s driving record as maintained by the Petitioner on June 28, 2005.

On May 17, 2005, the Respondent was charged with Driving under Suspension (Ticket
#95405CZ) and was convicted on October 20, 2006. This charge was posted to the

Respondent’s driving record as maintained by the Petitioner on December 3, 2012. The

documents submitted into evidence seem to indicate that the ticket was first received by
the SC DMV on September 22, 2011. SC DMV was unable to read some information and
was unable to verify other information and it asked the Lexington County Sheriff's
Department for more clarification by letter of April 20, 2012. The information was again
received on October 25, 2012, It was then posted to the driving record on December 5,
2012. o

The Respondent was charged with three (3) separate and distinct major traffic violations
within a three (3) year penod




7. The Respondent testified that he was without a license from the time of these charges

until 2010. He testified that had be known he was going to serve a habitual offender
suspension, he could have done it during that period.

‘ CONCLUSIONS OF LAW

Based upon the above Findings of Fact, I conclude as a matter of Jaw the following:

I In8.C. Code Amn § 1-23-660 (Supp. 2011, the General Assembly provided for the
creation of the South Carolina Department of Motor ilehicle Hearings. Effective January 1,
2006, the Department of Motor Vehicle Hearings was authorized to employ Hearing Officers to
preside over contested case bearings involving suspensions, cancellations, and revocations of
licenses and registrations jssued by SCOMV. Effective October 1, 2008, the General Assembly
changed the name to the Office of Motor Vehicle Hearings (OMVH).

2. | All hearings presided over by the Hearing Officers of the OMVH are contested case

3. Pursuant to S. C. Code Ann. § 1-23-660 (Supp.201 1), all appeals from final decisions of
the Hearing Officers shall be to the SCALC after January 2, 2006 in accordance with its rules of
procedure. ' |

4, South Carolina Department of Motor Vehicles (SCDMV) is an administrative agency of
the State of South Carolina and js charged with administering the motor vehicle laws of this
state. S. C. Code Ann. §56-1-5 (2006)

5. Basic administrative Jaw principles establish that an agency bears the burden of proof in
an enforcement action. See Peabody Coal Co. v. Ralston, 578 N.E.2d 751 (Ind. Ct. App. 1991);
Randy R. Lowell and Stephen P. Bates, South Carolina Administrative Practice and Pro
200-201 (2004). Since Petitioner asserts the affirmative of an issue, i.e. the enforcement ofa
driver’s license habitual offender suspension and since it will be subject to an adverse ruling if
no evidence is introduced, Petitioner bears the burden of proof in this matter, See Alex Sanders
and John S. Nichols, Trial Handbook for South Carolina La: Second Edition, 2001, § 93,
P- 366.
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6. Pursuant to S. C. Code Ann. § 56-1-1020 (2006), a conviction means a final conviction,
forfeiture of bail or plea of guilty or nolo contendere.
7. Pursuant to S.C. Code Ann. § 56-1-1020 (2006), a habitual offender is any person whose

separate and distinct offenses as defined in subsection (a), (b) and (c) committed within a three
year period; provided that where more than one included offense shall be committed within a
one-day period such multiple oﬁ‘enseé shall be treated for the purposes as one offense, ,

- a Major violations are: voluntary manslaughter, involuntary manslaughter, reckless

b. Minor violations are thoge violations, which are required to be reported to the
Petitioner in which four (4) or more points are assigned pursuant to §56-1-720, \

c. Offenses include those made under federal law, law of another state, or any
municipal or county ordinance of another state which subst;ntially conforms to this statute.

d. For purpose of determining the number of convictions for separate and distinct
offenses committed during any three (3) year period, a person shall be deemed to be convicted of

committing such an offense,

8. The Respondent argued that the Petitioner should not be allowed to apply the October 20,
2006, conviction (Driving under Suspension, Ticket #95405CZ) because the delay between the
date of conviction and the date the SC DMV posted the violation and sought to impose the
suspension was too long. S.C. Code §56-7-30 provides a ticket should be forwarded to the SC
DMV within ten (1 0) days of the conviction. I note that this code section is part of the Title 56

ten days. See S.C. Dep’t of Motor Vehicles vs. Sean Martin, Docket No. 08~AU-21-0091-AP

4




’t. of Labor, Licensing. & Re ation. S.C

A . Real Estate A
Bd., 365 S.C. 293, 617 S.E.2d 363 (2005)). '

However, 1 do recognize that the Séuth Carolina Supreme Court has addressed this issue.

In Hipp vs. S.C. Dep’t. of Motor Vehicles, 381 S.C. 323,673 S.E2d 416 (2009) the court stated
that a twelve-year gap between the time of Hipp’s Georgia DUI conviction and the suspensidn

imposed by the SC DMV, denied Mr. Hipp due process because the actions were fundamentally

unfair. However, in Hipp the Supreme Court did say “while we do not intend to set forth a
bright line rule, we find that impql“s‘ition of a suspension after more than twelve years delay,
where Respondent bears no fault for the delay, is manifestly a denial of fundamenta) faimess.”
Hipp, 381 S.C. at 325, 673 S.E.2d at 417. The Court also said, “[t]hough neither dispositive nor
directly applicable to the instant case, we note that Title 56 of the South Carolina Code, which
addresses “ Motor Vehicles,” is replete with ten-year limitations for purposes of sentence
enhancement and keeping record of convictions.” Id. at 326, 673 S.E.2d at 417,

The Court cited its previous decision in State v. Chavis, 261 S.C. 408, 200 S.E. 2d 390
(1973), in which it found fundamental fairness was not violated by a suspension after a one-year
delay, but allowed that there might be cmcum.stances under which a delay would be too long.
While the time period in this case lics somewhere between Chavis and Hipp, I find that the facts
before me in this matter are more closely aligned to Chavis than to Hipp. First, Chavig noted,
like here, that from the evidence presented there was no reason to believe the delay was on the

there is no contention that there was unreasonable delay on the part of the SC DMV once it
received the appropriate notices, and no other suggestion of any improper conduct on the part of
the Department itself. Further, the Court said, “Chavis was himself charged with knowledge of

the law, and that thereunder his license was required to be suspended. There is nothing in the .

record to suggest that he sought, wished or desired to have the suspensions promptly ordered so
that he could get them behind him. For aught the record shows, he simply kept quiet and
continued to drive in the hope that his license suspensions would somehow or other get
overlooked and never be imposed.” Id. at 411, 200 S.E. 2d 391 (1973). 1 find the same situation
here. The Respondent argued that if he had known he could have served is suspension earlier and
it would be over. However, there is no evidence that he tried to rectify the matter.

5
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Therefore, 1 cohclﬁde that the relief re(iuested by the Respondent in the regard to the
suspension as a habitua] offender must be denied.

A

ORDER
Based upon the above ﬁndingé of facts and conclusions of law, it is hereby:
ORDERED that the habitual offender suspension of Respondent’
or driving privilgge as a habitual offender must be sustained.

AND IT IS SO ORDERED. - M W@\

Robert F. Harley, Jr,
Senior OMVH Hearing Officer

s driver’s license

February [3 , 2015
Columbia, South Carolina

FILED
o ' FEB 13 2015
SCOMVH
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STATE OF SouTH CAROLINA
ADMINISTRATIVE LAW COURT

OFFICE OF MoOTOR VEHICLE HEARINGS

RavLpru K. ANDERSON, I11 (803) 734-3201

Director Fax (803) 734-3200
WWW.SCOMVH.NET
April4$2015
Jana Shealy, Clerk

SC Administrative Law Court
1205 Pendleton Street, Ste 224
Columbia, SC 29201

| Re: S.C. Dept of Motor Vehicles
- vs
James W. Davis, Jr.-
SCDL/Customer NO.:8540025 |

Dear Ms. Shealy:

In compliance with Section 1-23-380 (d) of the 1976 Code of Laws of South Carolina,
please find enclosed a certified copy of the record for the Judge’s review. Please file in
the appropriate case file. This is a petition for judicial review of the administrative
decision, which was filed in the South Carolina Administrative Law Court.

If we can be of any further assistance, please advise.

oy it

é

Yolanda P. Williams
Administrative Coordinator, OMVH

Cc:  Frank A. Barton, Esquire
Frank L. Valenta, SCDMYV General Counsel

EpGar A. BROWN BUILDING * 1205 PENDLETON STREET, SutTE 325 « CoLumBia, SourH CAROLINA 29201

TNty 3
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STATE OF SOUTH CAROLINA
"ADMINISTRATIVE LAW COURT

James Winston Davis, Jr.,

Appellant,

NOTICE OF ASSIGNMENT
V.

South Carolina Department of Motor

Vehicles, DOCKET NO. 15-ALJ-2 1-01 12-AP

Respondent.

N N M N N St et N N N N N v’

NOTICE IS GIVEN that a notice of appeal seeking review of agency action was filed on
March 10, 2015. In accordance with S.C. Code Ann. § 1-23-570 (Supp. 2014), the Honorable S.
Phillip Lenski, Administrative Law Judge, has been assigned to preside in this appeal. The
Administrative Law Judge may be contacted by mail at 1205 Pendleton Street, Suite 224,
Columbia, South Carolina 29201, and by telephone at (803) 734-0550.

Rules of Procedure governing matters before the Court may be obtained from the Clerk of
Court or on the Court’s website, www.scalc.net.

The parties are directed to the relevant provisions of the Rules of Procedure for deadlines
for perfecting the appeal and briefing the issues on appeal.

This the thirteenth day of March, 2013.

Ralph King Anderson, 111

Chief Administrative Law Judge

By '_/ /-‘)'tl—y.. 2 'jL’—-{vflJ/]/
Jana E. Shealy, Clerk = v
Edgar A. Brown Building
1205 Pendleton Street, Suite 224
Columbia, South Carolina 29201

iR 13 2015
1y bl ol | | 630 OF 3C ADMIN. LAW COURT
;= ' -
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South Carolina Department
of Motor Vehiclesy

Petitioner,

v S),v:::;

James Davis,

Respondent::

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

HEARING

March 19, 2013

CREEL COURT REPORTING, INC.

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 /(800) 822-0896
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SCDMV V. JAMES DAVIS .3

1 | HEARING OFFICER: My name is Robert Harley. I have

2 ;ﬁ been gppointed by the South Carolina Office of
3v;! , Motor Vehicle Hearings to preside at thisg
4'% implied -- this habitual offender sﬁspension
5 % hearing being held on the 19tr of March, 2013,
6 i‘ at the Edgar A. Brown Building, Suite 325, '
7 % Columbia, South Carolina. For the record, the
8 ? , petitioner ;n this matter, South Carolina
s | Department of Motor Vehicles, their witness is
10 1 not -- excuse me, is not present, but they did
11'f; submit documéntation to support their position
12 f in this matter, which will be made part of the
13 ‘record. By statute, they're allowed to do so.
14 é The respondent, Mr. James Winston Davié, is
15 present and represented by Attorney Wayne
16 | Floyd. At this time, Mr. Davis; state your
17 ; ;ggll name. |

18 | MR. DAVIS: James Winston Davis, Jr:

19 é THE COURT: All right. Please raise your right
20 fi hand. Do you solemnly swear the testimony in
21 f' this matter will be the truth, the whole truth,
22 : and nothing but the truth?

23 g Mﬁ. DAVIS: Yes, sirw«

i

24 | HEARING OFFICER: All right. And for the record,
25 the South Carolina Department of Motor Véhiéles

1230 Richiand Street / Columbia, SC 2920] SENH 07
(803) 252-3445 / (800) 822-0896 . A i A

g7 o S CREEL COURT REPORTING, INC.
@
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. SCDMV V. JAMES DAVIS 4

I issued a notice of suspension to Mr. Davis
2 i informing him that his driving privilege wasg
3 3% being suspended for at least five years -- T
4 | mean, at least two yearé up to fivé yeérs based
5 | upon information they received regarding his
6 ;= driver’'s record -- driving history that he --
7 ; was set to be suspended after their
8 Ec determination that he’s a habitual traffic
9 ? offender. He subsequently requested an
10 L administrative hearing within the time frame
11 ! and is now afforded an opportunity to be heard
12 : regarding thé'Department's attempt to suspend
g%@ 13 %js driving privileges for at least two years
- 14 g up to five years. And Mr. Wilson is
15 ’? represented -- Mr. Davis is represented by
16 Attorney Floyd. Mr. Floyd?
17-? MR. FLOYD: Thank vyou, Commissioner Harley. Ied
18;: just like to ask Mr. Davis a few questions.
15 | THE COURT: That's fine.
20 | JAMES DAVIS - DIRECT EXAMINA‘TION BY MR. FLOYD: &
21 | Q: Mr. Davis, have you within the last few years
22 been issued a driver's license, last few years?
23 | A: Yes, sirﬁ | |
24 ’ Q: And when were you issued a driver’'s licenge?
f§§ 25 | A: walb. |

1230 Richland Street / Columbia, SC 29201 TRt IT Q
(803) 252-3445 / (800) 822-0896 R hhhe

&%=, CREEL COURTREPORTING, INC,
@



e SCDMV V. JAMES DAVIS - 5
1 ] Q: And before that, did you have any driver’s
2 license between the years 2005 and 2016?
3 é A: No, sirx,‘ |
4 : Q: Now, do you recall these tickets you got back
5 . ~ in’o4 dnd ‘o5 =
6 A Yes, sir. ’
7 Q: -- from this notice of suspension?
8 | A: Yes, sirw
9 Q: Did you go to court on the tickets?.
10 | A: Yes, sir.
EY | Q: And specifically this last ticket that we’'re.
.12 | talking about to Judge Rawl'’s office, did you
13 \appear'in court (Inaudible)? .
14 A: No, sir. My attorney did.
15 Q: Attornéy did. And at that time, you didn’t
16 [ 1 - have a license to surrender at that time, did
17.} you?.
18 5 A: No, sir.
19 TE Q: And you have not. gotten any k_i-nd -0f license
20 | between then and 2010, is that correct?
21 |, A: No, sir. N
22 |1 Q: Now, when you got your license in 2010, did you
23 | pay all your reinstatement fees and do
’ 24 2 everything the DMV told you you had to do?
25 "A: Yes, sir.

1230 Richland Street / Columbia, SC 29201 , nen {j O 9

%ﬁ“'t CREEL COURT REPORTING, INC.
N 3 FRCY
V > (803) 252-3445 /(800) 822-0896
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SCDMV V. JAMES DAVIS 6

And did the DMV clear you to get a driver'’s
license at that time?

Yes, sirz

‘Now, was it later suspended as a result of thisg

ticket?

Yes, sir;

Now, if -- so basically, if the DMV had taken
the action back in 2006, you would have already
served out your five vyear basic offender
status, wouldn'’t you? | |

Yes, sir.

And between the 2005 and-201b or -- between

" this ticket and 2010, did you receive any type

of driving offenses?

No, sirs

And are you asking this court to allow you the
privilege to drive now and to rescind this

proposed habitual offender status that you’ve

been given?

Yes, sir. |

Do you think it’s fair that this happened to
you some six years after the fact? | ’
Yes, sir. [

You think it’'s fair?

No. Neo, I'm sorry. I'm nervous.

ﬁ@?‘33 CREEL COURT REPGRTING, INC.
\@ 1230 Richland Street / Columbia, SC 29201
: yw -

(803) 252-3445 / (800) 822-0896 . 2508 o




N SCOMV V. JANES DAVIS 7
}‘J’ﬁ

1] Q: I understand. Do you -feel that the DMV has

2 - ‘ waited too long to try\tb enforce this?

3 : A: Yes, sir. .

4 | Q: Now, had the DMV sent you this correspondence

5 back in 2006, you could have gone and requested

6 | driving privilegeé within tWé years, couldn’t

7 you? )

8 ; A: Yes, sir.

9 % Q: And you didn’t -- you had no vioclations during
10 ;. ‘that Eimé, so you would have been eligible, 1is
11 g' that correct? /

12 fsA: Yes, sira

13 ? MR. FLOYD: That’s all the questions.I have now.
14 ; Judge, I would have a few arguments I“d like to
15 | make .

16 ; THE COURT: All «zright. Let me ask Mr. Davis a
17 j question or two. ‘

18 | MR. DAVIS - EXAMINATION BY THE COURT:

19 f Q: My question for you is you have already talked
20 | to counsel and everything and basiéélly your
21 Z : concern is that -- from 1listening to your
22 5‘ testimony 1is that < and you'don’t deny you had
23 ; the violation in 2005, thé one that was --+ held
24 ﬁ out for six years? 7 |

25 & A: No, sir, I don’t deny it.

1230 Richland Street / Columbia, SC 29201 GG ’
£ 4 py

@?@* CREEL COURT REPORTING, INC.
‘w"—’ - (803) 252-3445 / (800) 822-0896 SN A- 201 Y S
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SCDMV V. JAMES DAVIS 8

1 j Q: And that'’s =~ that’s -- from listening to your
2 '1 testimony, do you feel like if the ticket was
3 ? sent in as it should have been, because you
4 | were convicted in 2006, that you would have
5 ; served at least two years or more -- not gquite
6 Z' fivé, but you would have at least served two
7 | years of that suspension period during that
8 .; time and you didn“t have a license between 2005
9 Té and 20107

10’€ A: No, sirwm

11 ;.Q: And for some reason, the judge did not send the
12 - ticket in; it’'s not something thatbyou caused
13 % or that you contributed to, you were found
14 - guilty of the wviolation and the judge'’s
15 i responsibility to send the ticket in, am I
16 2 correct as far as you know?

17 | A: As far as I know, yes, sirw

18 | Q: Yeah, you wasn’t asked to send anything in on

19 your behalf? |

20 | A: No, sir. '

21 Q: All right. Because of that, you feel like, as

22 | I indicated earlier, that you are Dbeing

23 : prejudiced by the -- by the -- by the judge’'s

24 g == or the court’s -- trying court to failure to

25 ? send the ticket in within a timely manner?

@i . CREEL COURT REPORTING, INC, P
\® 1230 Richland Street / Columbia, SC 29201 301
e (803) 252-3445 / (800) 822-0896 - S

(
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SCDMV V. JAMES DAVIS 9

I | A: Yes, sir.

2 | Q: And after six years,; the ticket was sent in --
3 six.years and five days, would be unfair to you
4 i» because of the suspension period being involved
stgi | at last two years up to five years?

65& A: Yes, sirs | |

7 5 Q: It's not like a 30 day suspension and
8 ; “@@naudible), but we’'re talking about two years
9 i with no driving license period?

10 | A: Yes, sir..

11 % Q: After being informed of that and talking with
12 i counsel, ' you requested this hearing to
13 € challenge that, right?

14 | A:  Yes, sir.

15 i Q: .Okay. That’s al; I have,

16 | CLOSING REMARKS:

17 | MR. FLOYD: Judge, we would just move that the
18 | proposed habitual offender suspension be denied.
19 | and reéqinded and Mr. Davis’ privilege to drive
20 é be restoréd. TheAbasis of course is that as
21 j. he’s testified to, number one, the fairness of
22 é it because of the inoxrdinate delay between the
23 k ticket and the proposed action by the DMV,
24 which is through no fault of Mr. Davis. In

25 | fact, I think as T put in wmy letter, the

B CREELCDURTREPORTUW%LNC .
\Gg

1230 Richland Street / Columbia, SC 29201 ) 7513
(803) 252-3445 / (800) 8220896 U AL S |
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§ e SCOMV V. JAMES DAVIS 10

1 | procedﬁre for challenging habitual offender has
2 7 actually changed since then. Back then you had
3 % to -- you had the right to appeal to the
4 ﬁg Magistrate. That’s no longer the 1law. It's
5 ? now an administrative appeal. Also, would like
6 é to poiht out that Section iSbC-540(2) provides
7 i for a three year statute of limitations for any
8 f type of. forfeiture (Inaudible) action, which
s 1 we would suggesf applies to the State balso.
10 | Furthermore, he had no license between 2005 and
11 { 2010, so he’s actually served the five years
12 é had they been timely in their notification.

13 ; For all these reasons, we wouid ask that his
14 | privilege to drive be restored.

15 i THE COURT: All right. This hearing is now closed.
16 Z (There being notﬁing' f'urther,, the hearing was
17 ! concluded.)

18

19

20

21

22

23 |

24 f

25

CREEL COURT REPORTING, INC. RO
1230 Richland Street / Columbia, SC 29201 T U4 ’7]
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CERTIFICATE

This’"is to certify the transcript of the hearing
consists of ten (10) pages. This transcript was prepared by
me without the benefit of my being present during the
hearing. Additionally, this transcript was preparea from a
audio recording provided to me.

I further certify that I am neither employed by
nor related to any of the parties in this matter or their
counsél; nor do I have any interest, financial or otﬁerwise,
in the outcome of same.

IN WITNESS WHEREOF I have hereunto set my hand

and seal this April 23, 2015:

n

r',g N
Crompepanat 77 737 pmte
Carenn N. Moore

Notary Public for South Carolina
My Commission Expires: 3/24/2019

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201 3;*%{}1\
(803) 252—3445 / (800) 822-0896 Eisd s
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Yolanda Williams A s el N ALl

From: Yolanda Williams

Sent: Thursday, March 19, 2015 12:56 PM

To: Creel Reporting (amanda@creelreporting.com); crystal@creelreporting.com

Subject: Transcript Request for James Davis, 12-OMVH-02-6606

Attachments: davis, James [hos]_20130319-1515_01ce24b487227a60.wma

importance: High -

Attached please find the transcript request for James Davis. Below Is the contact information for the attorney that
requested the transcript. If you have any question please let me know.

Frank A. Barton
Attorney at Law
P.O. Box 3972

West Columbia, SC 29171

803-739-1824

Yolanda P, Williams

Administrative Coordinator
Scheduling Assistant for

Brigette Autry and Tracy Holland

South Carolina Administrative Law Court ‘ oy
Office of Motor Vehicle Hearings

1205 Pendleton Street, Ste 325

Columbia, SC 29201
808-734-3201
808-734-3200 fax

Y e i e



STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICL{E HEARINGS

‘ ) Docket No. 12-OMVH-02-6606-CC
South Carolina Department of )
Motor Vehicles, )

) REQUEST FOR
Petitioner, ) TRANSCRIPT OF RECORD
. ) )

V. )
)
James Winston Davis, Jr., )
)
Respondent, )
)

1, Frank A. Barton, request the Transcript of Record for the case South Carolina
Department of Motor Vehicles, Petitioner, v. James Winston Davis, Jr, Respondent,
Docket Number 12-OMVH-02-6606-CC. The hearing in th/is matter was held on March

19, 2013, before the Honorable Robert F. Harley, Jr.

I understand that I am responsible for all costs associated with the preparation of

this transcript pursuant to Rule 32 of the Rules of Procedure for the Administrative Law

Court.

March /o 2015 Mé\/

West Columbia, South Carolina ~ Frank A. Barton
ATTORNEY AT LAW
bartonf@hotmail.com
1611 Augusta Highway
Post Office Box 3972
West'Columbia, SC 29171
(803) 739-1824 / fax (803) 739-1888

- FILED
} | _MAR 102015955017
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STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

) Docket No. 12-OMVH-02-6606-CC
South Carolina Department of )
Motor Vehicles, )
) NOTICE OF APPEAL
Petitioner, )
)
v. )
)
James Winston Davis, Jr., )
)
Respondent, )
. )

The Respondent James Wmston Davis, Jr_, does hereby appeal the Fina) Order
and Decision issued in this action by the Honorable Robert F. Harley, Jr., Semor OMVH
Hearing Officer issued on February 13, 2015. A copy of the Final Order and Decision is

¥ ‘
attached hereto. The Respondent Davis appeals on the following grounds: -
a. The Hearing Officer erred in concluding the habitual offender sus;;)ension of
Respondent’s drivers’ licenses or driving privileges must be sustained.
b. The Hearing Officer erred in concluding the habitual offender suspension was
proper despite the delay of imposition of the suspension many years after
"‘:’Respondent‘s driving under suspension conviction of October 20, 2006.

¢.  The Hearing Officer erred in failing to conclude the imposition of the habitya}

offender suspension after a delay of many years subsequent to Respondent’s

conviction of October 20, 2006, was a violation of Respondent Davis’ due

process rights as not being fundamentally fair. See, Hipp v. SC Dept Motor

FILED

MAR 102015 JGOGLS

055 C RRADMIN FawAALRT




Vehicles, 381 SC 323, 673 SE2d 416 (2009).

Respectfully submitted,

March /ﬁ,2015 é’%

West Columbia, South Carolina o Frank A. Barton

ATTORNEY AT LAwW
bartonf@hotmail.com

1611 Augusta Highway

Post Office Box 3972

West Columbia, SC 29177

(803) 739-1824 / fax (803) 739-1888

165618
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STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

) Docket No. 12-OMVH-02-6606-CC

South Carolina Department of
Motor Vehicles,

i,
Petitioner:

CERTIFICATE OF SERVICE

V.

James Winston Davis, Jr.,

oo

Respondent, ;

WE
3
)
)
)
2.
)

The undersigned does hereby certify one copy of the NOTICE OF APPEAL was

served in the foregoing action by regular mail on March 10,2015, to the following

address:

South Carolina Department of Motor Vehicles
Linda A. Grice, Assistant General Counsel
Post Office Box 1498

Blythewood, South Carolina 2901 6

e V7, (o
March (o, 2015 ~ Leatn F. McCormick
West Columbia, S.C. LegalA Assistant to Frank A. Barton

FILED

MAR 102015
SC ADMIN, LAW COURT 30620
i( Tt T 3
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STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

South Carolina Department of Motor ) Docket No. 12-OMVH-02-6606-CC
Vehicles, : ) o

’ ‘ )
Petitioner, )

VS. : ) FINAL ORDER AND DECISION
)
'James Winston Davis, Jr., )
)
Respondent. )

Appearances:
For the Respondent: Wayne F loyd, Esquire
For the Petitioner: by certified documents
Other lnformatibn:

Respondent’s South Carolina Driver’s License No.: 8540025
Type of Hearing: Habitual Traffic Offender Suspension Hearing
S. C. Code Ann. § 56-1-1020 and § 56-1-1030 '

INTRODUCTION
This matter is before the South Carolina Office of Motor Vehicle Hearings (OMVH)
pursuant to the Respondent’s request for a contested case hearing regarding the habitual offender
declaration by the South Carolina Department of Motor Vehicles (Petitioner or SC DMV)
pursuant to S.C. Code Ann. 56-1-1030 (Supp. 2011). .

Pursuant to written notice to the parties, a hearing was held before me on March 19,

2013, in Columbia, South Carolina. The Petitioner filed certified documents in the matter but did
not appear at the hearing. Pursuant to S.C. Code Ann. 1-23-660 (Supp.2011), the SCDMV is not
required to appear. |

After reviewing the entire record and considering all evidence, I find the habitual

offender suspension of Respondent’s driver’s license or driving privilege must be sustaiped.



FINDINGS OF FACT |
Having reviewed the testimony and evidence presented by the Petitioner and the

Respondent and closely passed upon their credibility, taking into consideration the burden of
persuasion by the parties, I make the following findings of fact by a preponderance of the

evidence:

i.
2.

Notice of the date, time, place and subject matter of the hearing was given to the parties.
On December 5, 2012, the Petitioner forwarded an Official Notice to the Respondent at
the address it had on file. The Petitioner advised the Respondent that he had been
declared a Habitual Offender and that his driver’s license or driving privileges were
subject to being suspended for a five (5) year period beginning January 4, 2013, and
ending January 4, 2018.

On January 29, 2004, the Respondent was charged with Driving under Suspension
(Ticket #87207CK) and was convicted on February 19, 2004. This charge was posted to
the Respondent’s driving record as maintained by the Petitioner on March 19, 2004.

On April 21, 2005, the R&epondent was charged with Driving under Suspension (Ticket
#81681DA) and was convicted on May 5, 2005. This charge was posted to the
Respondent’s driving record as maintained by the Petitioner on June 28, 2005.

On May 17, 2005, the Respondent was charged with Driving under Susbension (Ticket
#95405CZ) and was convicted on October 20, 2006. This charge was posted to the
Respondent’s driving record as maintained by the Petitioner on December 5, 2012. The
documents submmed into evidence seern to indicate that the ticket was first received by

the SC DMV on September 22, 2011. SC DMV was unable to read some information and

~was unable to verify other information and it asked the Lexington County Sheriff’s

Department for more clarification by letter of April 20, 2012. The information was again
received on October 25, 2012. It was then posted to the driving record on December 5,
2012. .

The Respondent was charged with three (3) separate and distinct major traffic violations
within a three (3) year period. '

963022
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7 The Respondent testified that he was withput a license from the time of these charges
until 2010. He testified that had he known he was going to serve a habitual offender
suspension, he could have done it during that period.

‘CONCLUSIONS OF LAW
Based upon the above Findings of Fact, I conclude as a matter of law the following:
1. In 8.C. Code Ann § 1-23-660 (Supp. 2011, the General Assembly provided for the
creation of the South Carolina Department of Motor wV-ehicle Hearings. Effective Japuary 1,

2006, the Department of Motor Vehicle Hearings was authorized to employ Hearing Officers to

preside over contested case hearings involving suspensions, cancellations, and revocations of

'licenses and registrations issued by SCDMV. Effective October 1, 2008, the General Assembly

changed the name to the Office of Motor Vehicle Hearings (OMVH). ‘_ _
2. All hearings presided over by the Hearingv Officers of the OMVH are contested case
hearings and must be conducted in accordance with the Administrative Procedures Act (APA)
and the rules of procedure of the South Carolina Officer of Motor Vehicle Hearings (OMVH).

3. Pursuant to S. C. Code Ann. § 1-23-660 (Supp.2011), all appeals from final decisions of

the Hearing Officers shall be to the SCALC after January 2, 2006 in accordance with its rules of

procedure.

4, South Carolina Department of Motor Vehicles (SCDMYV) is an administrative agency of

the State of South Carolina and is charged with admmistering the motor vehicle laws of this

state. S. C. Code Ann. §56-1-5 (2006) _

5. Basic administrative law principles establish that an agency bears the burden of proof in
an enforcement action. See Peabody-Coal Co. v. Ralston, 578 N.E.2d 751 (Ind; Ct. App. 1991);
Randy R. Lowell and Stephen P. Bates, South Carolina Administrative Practice and Procedure,
200-201 (2004). Since Petitioner asserts the affirmative of an issue, i.e. the enforcement of a

driver’s license habitual offender suspension and since it will be subject to an adverse ruiing if

no evidence is introduced, Petitioner bears the burden of proof in this matter., See Alex Sanders

and John S. Nichols, Trial Handbook for South Carolina Lawyers, Second Edition, 2001, § 9:3,
=82 224L0D00X Jor wouth Carolina Lawyers,

p. 366.
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6. Pursuant to S. C. Code Ann. § 56-1-1020 (2006), a conviction means 2 final conviction,
forfeiture of bail or plea of guilty or nolo contendere.
7. Pursuant to S.C. Code Ann. § 56-1-1020 (2006), a habitual oﬁ'ender is any person whose
record as maintained by the Petitioner shows that he has accumulated the convictions for
separate and distinct offenses as defined in subsection (a), (b) and (¢) committed within a three
year period; provided that where more than one included offense shall be committed within a
one-day period such multiple offenses shall be treated for the purposes as one offense.

a Méjor violations are: voluntary manslaughter, inVo]untary manslaughter, reckless
homicide from the operating of a motor vehicle, driving under the influence, driving in a reckless
maanner, driving under suspension except for failure to file proof of financial responsibility; a
felony under the motor vehicle laws or any felony in the commission of which a motor vehicle is
used and failure to stop close to the scene of accident that resulted in an injury or death.

b. Minor violations are those violations, which are required to be reported to the
Petitioner in which four (4) or more points are assi gned pursuant to §56-1 -726.

c. Offenses include those made under federal law, law of another state, or any
municipal or county ordinance of another state which substantially conforms to this statute,

d. For purpose of determining the number of convictions for separate and distinct
offenses committed during any three (3) year period, a person shall be deemed to be convicted of
an offense on the date the offenses were committed if he is subsequently convicted of
committing such an offense.

8.  The Respondent argued that the Petitioner should not be allowed to apply the October 20,
2006, conviction (Driving under Suspension, Ticket #95405CZ) because the delay between the
date of conviction and the date the SC DMV posted the violation and sought to impose the
suspension was too long. S.C. Code §56-7-30 provides a ticket should be forwarded to the SC
DMV within ten (10) days of the conviction. I note that this code section is part of the Title 56
chapter that governs the use uniform traffic tickets in the State of South Carolina as managed by
the South Carolina Department of Public Safety. The code section provides no penalty for the
failure tb send a ticket in the time period. There is nothing that sets forth a penalty and certainly
nothing that provides that the SC DMV cannot post a conviction if it was not received within the

ten days. See 8.C. Dep’t of Motor Vehicles vs. Sean Martin, Docket No. 08-ALJ-21-0091-AP

4



(citing Johnston v. S.C. Dep’t. of Labor, Licensing, & Regulation, S.C. Real Estate Appraisers
Bd., 365 8.C. 293, 617 S.E.2d 363 (2005)). _

However, I do recognize that the South Carolina Supreme Court has addressed this issue.
In Hipp vs. S.C. Dep’t. of Motor Vehicles, 381 S.C. 323, 673 S.E.2d 416 (2009) the court stated
that a twelve-year gap between the time of Hipp’s Georgia DUI conviction and the suspension
imposed by the SC DMV, denied Mr. Hipp.due process because the actions were fundamentally
unfair. However, in Hipp the Supreme Court did say “while we do not intend to set forth a

bright line rule, we find that imposition of a suspension after more than twelve years delay,
where Respondent bears no fault for the delay, is manifestly a denial of fundamental faimess.”
Hipp, 381 S.C. at 325, 673 S.E.2d at 417. The Court also said, “[tJhough neither dispositive nor
directly applicable to the instant case, we note that Title 56 of the South Carolina Code, which
addresses “ Motor Vehicles,” is replete with ten-year limitations for purposes of senténcc
enhancement and keeping record of convictions.” Id. at 326, 673 S.E.2d at 417,

The Court cited its previous decision in State v. Chayis, 261 S.C. 408, 200 S.E. 2d 390
(1973), in which it found fundamental fairpess was not violated by a suspension after a one-year
delay, but allowed that there might be circumstances under which a ﬂelay would be too long,
While the time period in this case lies somewhere between Chavis and Hipp, I find that the facts
before me in this matter are more closely aiigned to Chavis than to Hipp. First, Chavis noted,
like here, that from the evidence presented there was no reason to believe the delay was on the
part of the SC DMV but instead was on the part of the law enforcement agency. Like Chavis,
there is no contention that there was unreasonable delay on the part of the SC DMV once it

received the appropriate notices, and no other suggestion of any improper conduct on the part of
the Department itself. Further, the Court said, “Chavis was himself charged with knowledge of
the law, and that thereunder his license was required to be suspended. There is nothing in the
record to suggest that he sought, wished or desired to have the suspensions promptly ordered so
that he could get them behind th For aught the record shows, he simply kept quiet and
continued to drive in the hope that his license suspensions would somehow or other get
overlooked and never be imposed.” Id. at 411, 200 S.E. 24 391 (1973). 1 find the same situation
here. The Respondent argued that if he had known he could héve served is suspension earlier and

it would be over. However, there is no evidence that he tried to rectify the matter.

)




Therefore, I conclude that the relief requested by the Respondent in the regard to the
suspension as a habitual offender must be denjed.

ORDER-
Based upon the above findings of facts and conclusions of law, it is hereby:
ORDERED that the habitual offender suspension of Respondent’
or driving privilege as a habitual offender must be sustained.

AND IT IS SO ORDERED. M Wu‘é‘/ :6\

Robert F. Harley, Jr.
Senior OMVH Hearing Officer

s driver’s license

February ‘ﬁ , 20158
Columbia, South Carolina

FILED

FEB 13 2015 !
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NOTICE
Appeal '
A party may appeal this final decision by filing written notice with the South Carolina

Administrative Law Court within thiity (30) days of receipt of the order to the following address:
Attn: Clerk ‘
South Carolina Administrative Law Court
1205 Pendleton Street, Suite 224
Columbia, SC 29201

The notice must be accompanied by proof of service of the notice on all parties and a
filing fee in the amount of $150.00 made payable to the South Carolina Administrative Law
Court. See ALC Rules 3(A), 4(B). 31(A), 33 and 71(A). A copy of the notice must also be sent
to the OMVH and a copy of the transcript shall be ordered within ten days after service of the

notice. The transcript must be ordered by the Appellant and the Appellant is responsible for the

cost thereof.

Motion of Reconsideration

Furthermore, a party may file a written motion with the OMVH within ten (10) days after
notice of this order requesting the Hearing Officer reconsider this final decision. However, the
filing of a Motion of Reconsideration does not stay the provisions of this final decision nor
excuse compliance with its provisi}oné. See OMVH Rule 15 (D). A stay must be requested
specifically by motion. See OMVH Rule 15 (E). The filing of a motion for reconsideration does
stay the time for an appeal until an order is issued; however, if the hearing officer does not issue
a written order on the motion for reconsideration, it is deemed denied thirty days after it is filed.

Only original documents are accepted. Documénts must be filed via hand-delivery or by
depositing the document in the .S, Mail. properly addressed. with sufficient first class postage
attached. Facsimiles sent to the OMVH and the South Carolina Administrative Law Court do not
comply with filing requirements and are not authorized. See ALC Rules 4(B). -

The Rules of the Administrative Law Court are found al: www.scalc.net

The Rules of the Office of Motor Vehicle Hearings are found at: www.scomvh.net




Michelle Wash

From: Teresa Langford <tlangford@scalc.net>

Sent: Friday, February 13, 2015 4:19 PM

To: HPU

Cc: michelle@waynefloydlaw.com; wayne@waynefloydlaw.com

Subject: James Davis Jr-  2-13-15 Final Order

Attachments: James Davis Jr- Final order and decision, dkt#12-6606.PDF: 1 Reconsideration-appeal

instructions 2011 pdf; 2-13-15 COS.pdf

Ateachied is a copy of the hearing officer’s decision. Your client will receive arlditional
inforination via mail from the DMV regarding their driving privileges.

Teresa H Langford

Scheduling Assistant

SC Administrative Law Court
Office Of Motor Vehicle Hearings
1205 Pendleton Street Suite 325
Columbia SC 29201
803-734-3203

Fax#: 803-734-3200
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MRS R, Haley Kevin A, Shwedo
Governor Exgcutive Director
AO
- State of Soutﬁ Carolina | 4
Department of Motor Veficles ' a)"
4
December 20, 2012 - : ' \
Yolanda P.AWilliams, Administrative Cobrdinatdr A
SC Administrative Law Court o .
Office of Motor Vehicle Hearmgs o g
1205 Pendleton Street 4 ’ e
Suite 325 )
Columbia, South Carolina 29201
RE: James Winston Davis, Jr. v. South‘Carolina Department of Motor Vehicles
Habitual Offender Declaration Hearing
Docket No.: 12-OMVH-02-6606-CC
SCDL 8540025
Dear Ms. Williams:
‘The South Carolina Department of Motor Vehicles provides the enclosed documents for
introduction into the record at the habitual offender hearing. Please file the original and
return a clocked copy to me in the self-addressed envelope.
Sincerely,
Linda A. Grice . “"@Q
Assistant General Counsel ? : ‘
' 790 017
Enclosures: UTT 95405CZ o .\
N UTT 81681DA : , UNN <
UTT 87207CK 5w y
Suspension letter dated December 5, 2012 o
Habitual Offender warning letter dated June 28, 2005
Certified Driving Record
cc: Wayne Floyd, Esquire R . : D
Post Office Box 3972
West Columbia, SC 29171-3972 DEC 27 2012
SCOMVH
1654020

@ost Office Box, 1498, Blythewood, ‘Sioutﬁ Carofing 29016 [ 066
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A} R, Haley

Governor

Kevin A. Shwedo
Expcutive Director

State of South Carolina
Department of Motor Vehicles

April 20, 2012

Lexington Sheriffs Dept

Post. Office Box 639 - | C# ;2 Q 5-5 35-({}

Lexington, SC 29071-0639

Re: 95405CZ

Please assist us by completing the areas noted below and retuming the citation with the appropriate DL
Transmittal form to our office as soon as possible since the individual's driving privilege may already be
suspended after surrender of the driver license in court.

0 The date of conviction is not furnished, is incorrect or is not legible. Please check this

date carefuily, enter correctly and return the ticket with the appropriate DL Transmittal
form to our office.

x We are unable to determine the type of conviction. Please verify the speed, amended
charge or plea to reflect the exact nature of the offense for which the individual pled or
was convicted. Please write the correct information on the back of ticket, initial, and
return the ticket with the attached letter to our office.  Ticket shows over. Please
provide a copy of the back of the ticket.

0 We are unable to determine the disposition of the case. Either both the “guilty” and “not
guilty” blocks have been marked, or it is not clear which block has been marked, or the
disposition of the case have not been furnished. Please write the correct disposition on
the back of the ticket, obtain the judge’s initials on the ticket, and return the ticket with
the appropriate DL Transmittal form to our office.

0 This disposition has not been certified correct or signed by the trial judge. Please
complete and return the ticket with the appropriate DL Transmittal form to our office,

0O "Reckless Driving” is not a lesser offense of "Driving Under the Influence.” Therefore,
this ticket must be voided and rewritten to reflect a charge and conviction for "reckless
driving." Resubmit ticket with the appropriate DL Transmittal form to our office.

(X)  Please verify birth date, - Onr records for this name and address have a different
DOB.

. Thank you for your assistance in processing the above information. Please mail correspondence to
SCDMYV, Attention Driver Records, PO Box 1498, Blythewood, SC 29016; (803) 896-9572.

Manager, Seinad to be a rue and comadt
Driver Records enny otiha oF ' ani'e
with the Jouth entof
Enclosure : T iear
/cab . "
\JJ \ ‘ Y
Post Office Box, 1498, Bfythiewood, South Cam[inalsmc--————- e
Drivzs Samicta, i 1
. p _
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12/05/2012

DAVIS, JAMES WINSTON JR CUSTOMER NO: 22955356
1112B MEADOWFIELD RD A FILE NO: 14983348
GASTON, SC 29053-9350 : DL NO: 8540025

OFFICIAL NOTICE

REASON: You have accumulated violations in a 3 year period that result in you being
declared an Habitual Offender. SECTION OF LAW: 56-1-1030 and 56-1-1090

VIOL DATE CONV DATE TICKET# VIOLATION DESCRIPTION

05/17/2005 10/20/2006 95405Cz Driving Under Suspension
04/21/2005 05/05/2005 81681DA Driving Under Suspension
01/29/2004 02/19/2004 87207CK Driving Under Suspension

BEGINNING DATE: 12:01 AM 01/04/2013 ENDING DATE: MIDNIGHT 01/04/2018

HEARING:

Section 56-1-1030 allows you to appeal the DMV's decision. There is a $200.00 filing
fee for a hearing. (Personal checks not accepted.) Should you desire a hearing, you
must submit a written request within 30 days from the date of this letter. State the
reasons why you believe that the Department has made an error. Mail or deliver the
request and the fee to the South Carolina Office of Motor Vehicle Hearings, 1205
Pendleton St., Suite 325, Columbia, SC 29201. If you do not request a hearing, the
suspension will become effective on the date indicated above. After you have .
completed two years of the suspension, you may request a reduction of the suspension.
You can obtain an application and instructicns at the Department's website at
www.scdmvonline.com or by contacting a Customer Service Representative at
(803)896-5000.

_SPECIAL DRIVING PRIVILEGES:

There are no special driving privileges available to you. You may not drive until the
suspension period has ended and you have done the following:

FINANCIAL RESPONSIBILITY: .

You must do one of the following for 3 years from the ending date listed above:
1. have your insurance agent file a Certificate of Insurance (SR-22), or

2. deposit 540,000 per motor vehicle with SC State Treasurer's Office, or

3. have a surety company issue a bond for you.

REINSTATEMENT FEE: :
You must pay a $100.00 reinstatement fee. This fee can be paid at any DMV Office,

mailed to Driver Records, PO Box 1498, Blythewood, SC 29016-0028 or paid, by.tzedin

card at www.scdmvonline.com. Make checks and money orders pipabbdi@&2dt: .~ Be .not.
send cash through the mail. Ccpyonh@nhiﬂaf R
ot 6 SOLT RARPER A
TESTS: ith e =%

You must successfully complete the vision, knowledge and skills test..

T o WA S
Driver Records Manager / et 4:§.¢7:‘ e
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06/28/2005

DAVIS, JAMES WINSTON JR : CUSTOMER NO: 22955356

1112B MEADOWFIELD RD FILE NO: 2811750

GASTON,NSC 29053-9350 DL NO: ' 8540025
4

Dear Customer:

This is to advise you of your.present standing under the Habitual Offender Law. This
law states that any person who is convicted of a minimum number of major or minor
violations within a three year period will be classified as an Habitual Cffender,

Our records now reveal that you have accumulated 02 major violations and 00 minor
violations. Should you be convicted of any additional major or minor violations which
would classify you as an Habitual Offender, your driving privileges will be suspended

for a period of five years.

A listing of the major and minor offenses is printéd on the reverse side of this
letter, and we earnestly request that you improve your driving habits in order to
protect your privilege to drive on the streets and highways of South Carolina.

‘Driver Records Manager

.
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OFFICIAL 10 YEAR DRIVER RECORD

Customer No.: 22055356 ~ Driver License No.: 8540025
Name : DAVIS, JAMES WINSTON JR
Address : 11128 MEADOWFIELD RD

City  : GASTON State: SC ZIp: 290539350

County : LEXINGTON

DOB: 06/27/1965 Sex: M Driver Training: N
Status - DL: SUSPENDED CDL: DISQUALIFIED

License Information

Type Class Function Issued Expires First Issued Rest. Endor.

Current .

DL D Re-exam 04/16/2010 06/27/2020 08/13/1990 N N

Prior

CDL A Returned 12/27/1996 06/27/2000 03/05/1993 N Y

CDL A Renewal 12/27/1996 06/27/2000 03/05/1993 N Y

DL . D Returned 01/08/1993 06/27/1997 06/13/1890 N N

Point Summary

Total Current Points: 2 )

Driver Credit: -0 o

Adjusted Current Points: 2

VIOL: 496-Driving Under Suspension Ticket#: 95405CZ

Violation: 05/17/2005 Conviction: 10/20/2006 Recd: 10/25/2012 Post: 12/05/2012

ACD: B26 Conviction Loc Ref: Conviction Referencs:

Conviction State: SC Court Type: Magistrate Court

SUSP: 013-Driving Under Suspension Ticket#: 95405CZ

Special Driving Privilege: NONE .

Suspension Beg: 12/20/2012 Suspension End: 03/20/2013

Causal: 05/17/2005 Post: 12/05/2012

Reinstatement Requirements Mat INDEFINITE Reinstatement Fee Paid: N

ACD: B26 Withdrawal Loc Ref: Withdrawal Reason Ref:

VIOL: 441-Speeding more than 10 mph but LT 25 mph Ticket#: 26254FS s
' Actual Speed: 56 Posted Speed; 35

Violation: 07/12/2011 Conviction: 08/04/2011 Recd: 08/11/2011 Post: 09/06/2011

ACD: S92 Conviction Loc Ref: Conviction Reference:

Conviction State: SC Court Type: Municipal Court ArraCh

: Violation Polnts._ 4ic gumSHf b? Cfa. ;-4 fia
U o prigingl ant of

SUSP; 036-Controlled Substance Violation cop"rréké}gg Pl 103320"1 392

Special Driving Privilege: NONE witn the sV

Suspension Beg: 08/23/2011 Suspenslon End: 04ff 2/2011
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OFFICIAL 10 YEAR DRIVER RECORD

Customer No.: 22955356
Name: DAVIS, JAMES WINSTON JR

Driver License No.; 8540025

Causal:  10/07/2010
Ralnstatement Requirements Met: 04/12/2011
ACD: A33 Withdrawal Loc Ref:

VIOL: 436-Controlled Substance Violation
Violation: 10/07/2010 Conviction: 07/25/2011
ACD: A33 Conviction Loc Ref:

Conviction State: SC

VIOL: 436-Controlled Substance Violation
Violation: 03/01/2004 Conviction: 02/14/2006
ACD: A33 Conviction Loc Ref:

Conviction State: SC

SUSP: 036-Controlled Substance Violation
Special Driving Privilege: NONE
Suspension Beg: 02/14/2008

Causai:  03/01/2004

Relnstatement Requirements Met: 03/22/2010
ACD: A33 Withdrawal Loc Ref:

SUSP: 013-Driving Under Suspension
Special Driving Privilege: NONE
Suspension Beg: 05/05/2005

Causal:  04/21/2005

Relnstatement Requirements Met: 03/22/2010
ACD: B26 Withdrawal Loc Ref:

VIOL.: 496-Driving Under Suspension

Violation: 04/21/2005 Conviction: 05/05/2005
ACD: B26 Conviction Loc Ref:

Conviction State: SC

SUSP: 036-Controlled Substance Violation
Special Driving Privilege: NONE
Suspension Beg: 05/20/2004

Causal:  01/29/2004 ‘
Relnstatement Requirements Met: 03/22/2010
ACD: A33 Withdrawal Loc Ref:

VIOL: 436-Controlled Substance Violation
Violation: 01/29/2004 Conviction: 02/19/2004
ACD: A33 Conviction Loc Ref:

Conviction State: SC

Post: 08/08/2011
Withdrawal Reason Ref:
Ticketi#:

Recd: 08/03/2011
Conviction Refarence:

11GS3201322
Post: 08/08/2011

~ Court Type: Magistrate Court

Ticket#:
Recd: 03/08/2006
Conviction Reference:
Court Type: Magistrate Court

04GS322873
Post: 03/15/2006

Ticket#; 04GS322873
Suspension End: 02/14/2007

Post: 03/15/2006

Reinstatement Fee Pald: Y
Withdrawal Reason Ref:

Ticket#: 81681DA
Suspension End: 08/05/2005
Post: 06/28/2005

Reinstatement Fee Paid: Y
Withdrawal Reason Ref;

Ticket#: 81681DA
Recd: 05/23/2005 Post: 06/28/2005
Conviction Reference:
Court Type: Municipal Court

Ticket#: 87206CK
Suspension End: 11/20/2004

Post: 03/19/2004

Reinstatement Fee Paid: Y
Withdrawal Reason Ref:

Conviction Refqmm “BU\'
Court Type Maglstrate Cotiei®

12/20/2012-11:25:12 AM
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OFFICIAL 10 YEAR DRIVER RECORD

Customer No.: 22955356
" Name: DAVIS, JAMES WINSTON JR

Driver License No.: 8540025

VIOL: 496-Driving Under Suspension

Violation: 01/29/2004 Conviction: 02/19/2004
ACD: B26 Conviction Loc Ref'

Conviction State: SC

SUSP: 013-Driving Under Suspension
Special Driving Privilege: NONE
Suspension Beg: 02/19/2004

Causal:  01/28/2004

Relnstatement Requirements Met: 03/22/2010
ACD: B26 Withdrawal Loc Ref:

SC Driver License/ID Surrendered
Credential Type: CDL Class: A

Date Surrendered: 02/14/2005.
Reason For Return: DL AFFIDAVIT FROM COURT

Function: Renewal

Ticketé#:
Recd: 02/23/2004
Conviction Reference:
Court Type: Magistrate Court

87207CK
Post: 03/19/2004

Ticket#: 87207CK
Suspension End: 05/19/2004 = -/
Post: 03/19/2004

Reinstatement Fee Paid: Y
Withdrawal Reason Ref:

Posted:03/13/2008
Issued: 12/27/1998

Returning State: SC

End of Report
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Wayne Floyd Law Office, P.A.
1611 Augusta Road ‘
P.O. Box 3972
West Columbia, S.C. 29171-3972

(803) 739-1824 Email: wayne@waynefloydlaw.com Fax(803) 739-1888

December 13, 2012

HAND DELIVERED
Administrative Hearings
South Carolina Department

Of Public Safety
Edgar A Brown Building
1205 Pendleton Street, Suite 325
Columbia, S.C. 29201

RE:  Name: James W. Davis, Jr.
Gentlemen;

This letter constitutes the request of the referenced individual for a hearing in connection
with the action of the DMV declaring him an Habitual Offender. We also wish to appeal and
request a hearing for the notice suspending him for driving him under suspension. Both of these
notices are attached to this letter for your ready reference. The basis for contesting this proposed
action of the DMV is the inordinate delay by the DMV in taking this action. If this action is valid
and had it been taken at the time of the offenses Mr. Davis would already have his license back.
It is our position that the doctrine of laches estopps the DMV from taking this action at this late
date.

In fact the law concerning the appeal of a habitual offender suspension has changed and
the procedure in place at the time of these offenses is no longer available, appeal to the
magistrate. :

It is further our position that the DMV has forfeited his right to take this action against
Mr. Davis as it has issued him a license in the interim.

We reserve the right to raise any other issues at the hearing.
We have enclosed our check for $200.00 to cover the hearing fee in this matter.

Please contact me if you have any questions conceming this matter.

Sincey-
WF/mmw : ! Wla/

P /“l
rergle
Enclosure '

cc: DMV




STATE OF SOUTH CAROLINA
OFFICE OF MOTOR VEHICLE HEARINGS

Docket No. 12-OMVH-02-6606-CC
South Carolina Department of Motor DL# 8540025
Vehicles,
Petitioner,
NOTICE OF HEARING
Vs,

James Winston Davis,
Respondent.

“The Respondent is being represented by Attorney Wayne Floyd. This matter is before the South Carolina Office of Motor Vehicle
Hearings (OMVH) pursuant to Respondent’s request for a contested case hearing,

IT ISHEREBY NOTICED that a hearing on the merits of this action before Hearing Officer Robert F. Harley is scheduled
to begin at 3:30 PM on Tuesday, March 19 2013 at O Motor Vehicle Hearings 1203 Pendleton Street, Suite 32
Columbia SC . All parties are to arrive at least fifteen minutes prior to the time set for the hearing.

1, This hearing will be conducted in accordance with the Rules of Procedure for the South Carolina Office of
Motor Vehicle Hearings (OMVH). A copy may be obtained from the Administrative Coordinator of the OMVH or from the OMVH
website, www.scomvh.net. The South Carolina Rules of Evidence apply. '

2. All parties must bring to the hearing all documents, records, and witnesses needed to present their case. All

exhibits moved for introduction at the hearing must be originals. Upon good cause shown at the hearing, copies may be
substituted for original exhibits.

' 3. Subpoenas are available to the parties pursuant to S.C. Code Ann. § 1-23-320(d) (as amended) and the rules of the
OMVH, to compel the attendance of witnesses or for the production of documents at the hearing. The parties are responsible for
service of subpoenas and any cost involved. Subpoena may be obtained from the OMVH website,

4, A party may represent himself or may be represented by an attorney at the hearing,

5. FOR GOOD CAUSE SHOWN, a party may request a continuance no later than two (2) business days prior to
the scheduled hearing date. All requests must be made in writing and forwarded to the scheduling assistant listed below for the
assigned hearing officer of the OMVH by U.S. Mail, Fax, ‘or email. A copy of your request must be sent to all parties.

6. In case a party sct‘glcs a case or wishes to withdraw their request for a hearing, they must notify the scheduling
assistant of the OMVH as soon as possible, [f in the event you cannot reach the scheduling assistant then contact the Administrative
Coordingtor as soon as possible at (803) 734-3201.

Yolanda P. Williams, Administrative Coordinator, OMVH

By: Frances £ Inabinet

Scheduling Assistant

December 17, 2012
Columbia, South Carolina

2043
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Teresa Langford

From:

Sent:

To:

Subject:
Attachments:

Teresa H Langford
Scheduling Assistant

Teresa Langford

Monday, December 17, 2012 12:16 PM

‘hpu@scdmv.net’; michelle@waynefloydlaw.com: wayne@wayneﬂoydlaw com
James Davis Jr- Heanng Notice

James Davis Jr, Notice of hearing, 3-19-13, dkt#1 2-6606.pdf

SC Administrative Law Court
Office Of Motor Vehicle Hearings
1205 Pendleton Street Suite 325

Columbia SC 29201
803-734-3203
Fax#: 8B03-734-3200

' ;“4‘1
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View Cash Receipt ) ' 5 Page 1 of |
: 3 |

”jg:

ay.
by
¥ind

Cash Receipt

Number: CR1212-0262 Dated: 12-13-2012
Tilk: OMVH Till ) Total Paid $200.00

Posted: Yes

F/oid Information i T e
Void Method! S

Void Posted! No
Vaid Explanation:

Voided: No

Generate

Cash.Receipt v L Generate - |

Customer, '
Davis, James Wlnston, Jr. 200.00

Pnyﬁ\ent Method Referencs ' Paid
' Check Wayne Floyd Law Office  200.00

o

S B T
| 082
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DAVIS, JAMES WINSTON JR CUSTOMER NO: 22955354
1112B MEADOWFIELD RD . FILE NO: 14983348
GASTON, SC 29053-9350 DL NO: 8540025

OFFICIAL NOTICE

REASON: You have éccumulated violations in a 3 year period that result in vou being
declared an Habitual Offender. SECTION OF LAW: 56-1-1030 and 56-1-1090

VIOL DATE CONV DATE TICKET# VIOLATION DESCRIPTION

05/17/72005 1072072006 95405CZ Driving Under Suspension
06/21/2005 0570572005 81681DA Driving Under Suspension
01/29/2004 0271972004 87207CK Driving Under Suspension

BEGINNING DATE: 12:01 AM 01/04/2013 ENDING DATE: MIDNIGHT 01/04/2018
HEARING:

Section 56-1-1030 allows vou to appeal the DMV's decision. There is a $200.00 filing
fee for a hearing. (Personal checks not accepted.) Should you desire a hearing, you
must submit a written request within 30 davs from the date of this .letter. State the
reasons why vou believe that the Department has made an error. Mail or deliver the
request and the fee to the South Carolina Office of Motor Vehicle Hearings, 1205 .
Pendleton St., Suite 325, Columbia, SC 29201. If you do not request a hearing, the
suspension will become effective on the date indicated above. After you have
completed two vears of the suspension, you may request a reduction of the suspension.
You can obtain an application and instructions at the Department’s website at

www.scdmvonline.com or by contacting a Customer Service Representative at
(803)896-5000. . (

SPECIAL DRIVING PRIVILEGES:
There are no special driving privileges available to you. You may not drive until the
suspension period has ended and you have done the following:

FINANCIAL RESPONSIBILITY:

You must do one of the following for 3 vears from the ending date listed above:
1. have your insurance agent file a Certificate of Insurance(SR-22), or

2. deposit $40,000 per motor vehicle with SC State Treasurer's O0ffice, or

3. have a surety company issue a bond for you.

REINSTATEMENT FEE:

You must pay a $100.00 reinstatement fee. This fese can be paid at any DMV Office,
mailed to Driver Records, PO Box 1498, Blythewood, SC 29016-0028 or paid by credit
card at www.scdmvonline.com. Make checks and money orders payable to SCDMV. Do not
send cash through the mail.

TESTS:
You must successfully complete the vision, knowledge and skills test.

Driver Records Manager RECEIVED
F“‘ED | DEC 13 Aty

DEC 13 217 SCOMVH ; ﬂ;.«

Pest (%@QMIH/ St Candbi 2001 RE—
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DAVIS, JAMES WINSTON JR ) . CUSTOMER NO: 22955354
1112B MEADOWFIELD RD . . FILE NO: 164983347
GASTON, SC 29053-?350 ' : DL NO = - 8540025

OFFICIAL NOTICE ]
o . f*
You may not drive commercial or non-commercial motor vehicles.

REASON: You have been convicted of the'offense listed belpwﬁ
SECTION OF LAW: 56-1-440

VIOL DATE CONV DATE  TICKET# .VIOLATION DESCRIPTION ‘
0571772005 10/20/2006 95405CZ Driving Under Suspension

BEGINNING DATE: 12:01 AM 12/20/2012 ENDING DATE: MIDNIGHT 03/20/2013

SPECIAL DRIVING PRIVILEGES

If your violation date is on or after 1/1/11, the following may apply. You may be
eligible for a route restricted license if vou are a licensed/ driver, a US Citizen,
have a job, attend ADSAP, attend a court-ordered drug program or are enrolled in a
college or university. This license allows you to drive non-commercial motor vehicle:
on a specific route at a certain time during this suspension period. Complete the
enclosed application and return it to the .DMV Customer. Service Office at 1630 Shaop
Road, Columbia, SC 6r mail it to Driver Records, PO Box 1498, Blythewood, SC
29016-0028. There is a $100.00 fee for this license. Incomplete applications will be
returned. If you do not receive special driving privileges, the suspension will becom:
effective on the date indicated above and you must surrender your driver's license to

vour local DMV Office. If you are holding a valid license from another state, vou may
make application for 'a route restricted license without surrendering vour out-of-state
license to the SCDMV. If approved, this credential must be kept in your possession

with the out-of-state license during the suspension period.

FINANCIAL RESPONSIBILITY:

You must do one of the following for 3 vears from the ending date listed above:
1. have vour insurance agent file a Certificate of Insurance(SR-22), or

2. deposit $40,000 per motor vehicle with SC State Treasurer' s Office, or

3. have a surety company 1ssue a bond for yvou.

REINSTATEMENT FEE< ) - .
You must pay a $100.00 reinstatement fee. This fee can be paid at any DMV Dffice,
mailed to Driver Records, PO Box 1498, Blythewood, SC 29016-0028 or paid by credit

card at www.scdmvonline.com. Make checks and money orders payable to SCDMV. Do not
' send cash through the mail.

,

Tests: -
You must successfully complete the vision test.

THIS LETTER CONCERNS ONLY THE ACTION LISTED AﬁDVE AND DOES 'NOT CHANGE ANY OTHER
NOTICES WE HAVE SENT TO YOU.

If vou have not already turned in your license; vou must return it to Driver Records
or vour local DMV office. : : ’

Driver Records Manager

. 96047
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RECEIVED

Certificate of Service NOV 09 2015
This is to certify that the undersigned has this date served this order inSQ: QQUJLth}%@P eals

action upon all parties to this cause by depositing a copy hereof, in the United States mail, postage aid,
or in the interagency Mail Service addressed to the party (i_e_s) or their attorney(s),

.',

This 7{’ day of | _()U'S
By: Z/[w /) é‘v«.jk._—-

Title: _Administrative Coordinator, OMVH




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

:RECEIVED
APPEAL FROM RICHLAND COUNTY

Administrative Law Court - | NGV 09 2015

The Honorable S. Phillip Lenski, Administrative Law Judge SC C : : :
- ’ ourt of Appeals
Appellate Case No. 2015-001622
Lo
James Winston Davis, JT. . .. ..o Respondent,
V.
South Carolina Department of Motor Vehicles.. . ............. Appellant.
PROOF OF SERVICE

PURSUANT TO SCACR, I HEREBY CERTIFY that today, November 6, 2015,

I served one (1) copy of the Record on Appeal, Final Brief of Appellant, and Final
Reply Brief of Appellant by depositing with the United States Postal Service, correct
postage prepaid, to Counsel for the Respondent at the address indicated below:

Frank A. Barton, Esquire

H. Wayne Floyd, Esquire

Post Office Box 3972

West Columbia, South Carolina 29170

Ovahrwn S o)
Jeanptine (Nina) Moore, Paralegal
Offigg of General Counsel

Blythewood, SC .



