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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

Case No.: - 2013-CP-40-3908

South Carolina Public Interest Foundation and
Edward D. Sloan, individually, and on behalf

..

of all others similarly situated, o 2

: zZ C o

Plaintiffs, o= & =

it R

v. _ Order éqm o

South Carolina Department of Transportation, 33 = =

and Roberf J. St. Onge, Jr., Secretary of S "-.-.- =

Transportation, : g R -
]

Defendants.

This matter came before me in open Court in Columbia on March. 19, 2015, on Plaintiffs’
motion for attorneys’ fees and costs. Plaintiffs filed a memorandum and an affidavit in support
of their motion and Defendants filed a return opposing the award of fees. In addition, the Court
had the benefit of oral argument by James C. Carpenter, Esquire, for Plaintiffs and Beacham O.

Brooker, Jr., Esquire, for Defendants.

Plaintiffs claim entitlement to fees under the Freedom of Information Act’s fee shifting

provisions, S.C. Code Ann. §34-4-100(b), by virtue -of prevailing on a motion to compel

production of a certain internal investigation report in possession of the Department of

Trahsportation in a separate case pending before this Court, South Carolina Public Interest

Foundation and Edward D. Sloan. individually, and on behalf of all others similarly situated, v.

South Carolina Department of Transportation, and Jane Doe, a DOT employee, No. 2013-CP-40-

3677. Neither that case nor this one have yet proceeded to judgment. Plaintiffs cite the recent.

decision of our Supreme Court, Sloan and South Carolina Public Interest Foundation v. S.C.




Department of Revenue, 409 S.C. 551, 762 S.E.2d 687 (2014), as supporting their argument that

final judgment in a suit to enforce FOIA is not necessary for a finding that a party has
substantially prevailed, and they succeeded in obtaining a copy of the investigation report they
sought in their parallel lawsuit for a declaratory judgment against the Department and its

employee. Thus, they are entitled to costs

Defendants argue that Sloan v. Department of Revenue, supra, is distinguishable since

that suit was brought solely under the FOIA statute whereas, here, two separate suits pertaining
to the same underlying facts were brought—the first for declaratory 'judgment regarding the
constitutionality of certain activities of employees of its Chester Maintenance section, and the
second under FOIA for disclosure of the investigation report of that incident. According to
Defendants, the reason this distinction is important is that the proi/isions for attorneys’ fees under
Rule 37 (a)(4), SCRCP, and under Code section 34-4-100(b) differ in their language--the former
" containing certain protections to the losing party on a fee petition that are not included in the
latter. Specifically, Rule 37 (a)(4) permits the trial judge to award fees unless her finds that the
opposition to the motion was substantially justified or that other circumstances make an award
unjust.! Defendants argue that being prohibited from making the arguments on those grounds
deprives them of a substantial right available to all litigants. If a party to a lawsuit against the
government were able to submit a FOIA request for every document or thing requested ‘in
request for production in civil litigation then be permitted to recover fees under the more liberal
FOIA provisions, State government parties in court wouid never be able avail themselves of the

protections in the Civil Rules to argue justification to avoid an unwarranted award against them.

! The Department argues that it was substantially justified in withholding the names of its employees in that they had
already been disciplined for their actions and public disclosure would constitute an additional penalty. South
Carolina has recognized the Constitutional right of privacy as being the right to be left alone; the right of a person to
be free of unwarranted publicity. Sloan v. 8.C. Department of Public Safety, 355 S.C. 321, 327, 586 S.E.2d 108
110 (2003) (quoting Holloman v. Life Ins. Co. of Virginia, 192 S.C. 454, 458, 7 S.E.2d 169 171 (1940)). .
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Finally, as Defendants note, the main case involving the constitutional issue has not
concludéd. ‘The defense in that suit involves the lack of standing of Plaintiffs as strangers to the
underlying activities. If the defense prevails on the standiﬁg issue, the Plaintiffs would not have
had standing to bring their suit or conduct disqovery. This would be a circumstance that would

make an award of fees unjust under the provisions of Rule 37 (a)(4), SCRCP.

Having considered the arguments and submissions of the pérties herein, I determine that
the motion for fees should be denied. This result is fair to the Defendants in that it preserves
their opportunity to make their arguments against an award under the Rules of Civil Procedure.
Moreover, it is not unjust to Plaintiffs in that they fxave the opporﬁmity to pursue their claim for

costs and fees under the remedy they elected--an order compelling production under Rule 37 in

case number 2013-CP-40-3677.

For the foregoing reasons, I find that Plaintiffs’ motion should be and hereby is DENIED.

7/

(7
William Jeffw& \yin{ﬁ)ﬂudge

AND IT IS SO ORDERED.

Sumter, S.C.

/3 /4&'4{ ,2015




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND
Case No.: 2013-CP-40-3908

South Carolina Public Interest Foundation and
Edward D. Sloan, individually, and on behalf
of all others similarly situated,

Plaintiffs,
V. Order

South Carolina Department .of Transportation,
and Robert J. St. Onge, Jr., Secretary of
Transportation,

Defendants.

This matter came before me in open Court in Columbia on March 19, 2015, on Plaintiffs’
motion for attorneys’ fees énd costs. Plaintiffs filed a memorandum and an affidavit in support
of their motion and Defendants filed a return oppbs_ing the award of fees. In addition, the Court
had the benefit of oral argument by James C. Carpenter, Esquire, for Plaintiffs and Beacham O.

Brooker, Jr., Esquire, for Defendants.

Plaintiffs claim entitlement to fees under the Freedom of Information Act’s fee shifting
provisions, S.C. Code Ann. §34-4-100(b), by virtue of prevailing on a motion to compel
productién of a certain internal investigation report in possession of the Department of

Transportation in a separate case pending before this Court, South Carolina Public Interest

Foundation and Edward D. Sloan, individually, and on behalf of all others similarly situated, v.

South Carolina Department of Transportation, and Jane Doe, a DOT employee, No. 2013-CP-40-

3677. Neither that case nor this one have yet proceeded to judgment. Plaintiffs cite the recent

decision of our Supreme Court, Sloan and South Carolina Public Interest Foundation v. S.C.




Department of Revenue, 409 S.C. 551, 762 S.E.2d 687 (2014), as supporting their arguﬁ1ent that

final judgment in a suit to enforce FOIA is not necessary for a finding that a party has
substantially prevailed, and they succeeded in obtaining a copy of the investigation report they
sought in their parallel lawsuit for a declaratory judgment against the Department and its

employee. Thus, they are entitled to costs

Defendants argue that Sloan v. Department of Revenue, supra, is distinguishable since

that suit was brought solely under the FOIA statute whereas, here, two separate suits pertaining
to the same underlying facts were brought—the first for declaratory judgment regarding the
constitutionality of certain activities pf employees of its Chester Maintenance section, and the
second under FOIA for disclosure of the investigation report of that incident. According to
Defendants, the reason this distinction is important is that the provisions for attorneys’ fees under
Rule 37 (a)(4), SCRCP, and under Code section 34-4-100(b) differ in their language--the former
containing certain protections to the losing party on a fee pet;tion that are not included in the
latter. Speciﬁcally, Rule 37 (a)(4) permits the trial judge to award fees unless he finds that the
opposition to the motion was substantially justified or that other circumstances make an award
unjust." Defendants argue that being prohibited from making the arguments on those grounds
deprives them of a substantial right available to all litigénts. If a party to a lawsuit against the
government were able to submit a FOIA request for every document or thing reqqestéd in
request for production in civil litigation then be permitted to recover fees under the more liberal

FOIA provisions, State government parties in court would never be able avail themselves of the

protections in the Civil Rules to argue justification to avoid an unwarranted award against them.

! The Department argues that it was substantially justified in withholding the names of its employees in that they had
already been disciplined for their actions and public disclosure would constitute an additional penalty. South
Carolina has recognized the Constitutional right of privacy as being the right to be left alone; the right of a person to

be free of unwarranted publicity. Sloan v. 8.C. Department of Public Safety, 355 S.C. 321, 327, 586 S.E.2d 108,
110 (2003) (quoting Holloman v. Life Ins. Co. of Virginia, 192 S.C. 454, 458, 7 S.E.2d 169, 171 (1940)).
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Finally, as Defendants nofe," the main case involving the constitutional issue has not
concluded. The defense in that suit involves the lack of standing of Plaintiffs as strangers to the
underlying activities. If the defense prevails on the standing issue, the Plaintiffs would not have
had standing to bring their suit or conduct discovery. This would be a circumstance that would

make an award of fees unjust under the provisions of Rule 37 (a)(4), SCRCP.

Héving considered the arguments and submissions of the parties hg:rein, I determine that
the motion for fees should be denied. This result is fair to the Defendants in that it preserves
their opportunity to make their arguments against an award under the Rules of Civil Procedure.
Moreover, it is not unjust to Plaintiffs in that they have the opportunity to pursue their claim for
costs and fees under the remedy they elected--an order compelling production under Rule 37 in

case number 2013-CP-40-3677.

For the foregoing reasons, I find that Plaintiffs’ motion should be and hereby is DENIED.

AND IT IS SO ORDERED.

Sumter, S.C.

/7/4M<, ,2015 -




STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

IN THE CIRCUIT COURT
C.A. No. 2013-CP-40-3677

South Carolina Public Interest Foundation
and Edward D. Sloan, Jr., individually,
and on behalf of all others similarly situat-

)
)
)
)
)
)
)
)

P
ed, o ) ORDER GRANT[NG"’/;. )
Plaintiffs, ) PLAINTIFFS'"". .
) MOTION TO COMPELF -1
South Carolina Department of Transporta- ) ' w0 TR
tion and Jane Doe, 2 DOT employee, ) Tt a
Defendants. ) o

This matter came before the Court oﬁ October 24, 2013 at a hearing on Plaintiff's
Motion to Compel. Present at the hearing wese James Carpenter, Esquire. counsel for the
Plaintiff, and Natalie Moore, Esﬁ]uire, counscl for the Defendant. After considering the law,
the briefs filed by the partics, the arguments of counsel, and all matters submitted, Plaintiff's
Motion to Compe! is GRANTED.

| | BACKGROUND

Plaiﬁliff alicges that South Carolina Department of Transportation (hereinaficr
"DOT") employees performed work on a privately ownéd driveway in the fall of 2012.
Plaintiff further alleges that the use of public funds, sp;ciﬂcally DOT personnel, equipment
and materials, for the primary benefit of a private party is a violation of the South Carolina
Consti(utiﬁn. Complaint p. 3.

Plaintiff seeks 10 compe) information in the form of interrogaltorics und requests for
production on the following issues: (1) names and addresses of witnesses: (2) a list of
photograph‘s, plats ond sketches that rclate to any claim in the case; (3) a summary of facts

from each person known to have knowledge of the case; (4) names and job titles of any

Page Lof 1L



. person involved in any way in tht_: driveway opcration described in the Complaim; (&)
information relating to any disciplinary action taken by the DOT against any employccs
involved in the driveway operation; (6) a complete and unredacted copy of the Chief
Internal Auditor’s January 2013 e-mail to Patrick Malay; (7j a completc and uﬁredacted
copy of the January 2013 letter from the Inspector General to the Chief of S_taff of the DOT;
(8) a complete und unredacted copy of the report of the January 2013 DOT investigation of
the driveway operation; (9) a complete and unredacted copy of all documents reléted 10 any
employee discipline to any employee involved in the drivéway operation; (10) any written
or recorded statements of persons known to thc Defendants to have knowledge concerning
the driveway operation; and (11) all photographs, plats, or sketches that relate to this case,

On or about August 20, 2013, the Defendants responded 1o the Plaintiffs’
Interrogatories and Requests for Production and asserted brivileges. Defendants maintained
that the withheld documents are protected by the doctrine of attorney work pfoduct and/or
the attorney-client privilege, and submitted redacted versions of the documents to- the
Plaintiff, Defendants later submitted the unredacted dacuments to this Court for‘an in
camera review.

DISCUSSION

The information sought by the Plaintiff and listed above includes the names of
witnesses, photographs, and statements of witnesses. Defendant asserts that this infor-
mation was discovered through a Junuary 2013 DOT investigation of the driveway opera-
tion and is pr_otected by atiorney-client privilege.

“Parties may obtain discovery regarding any mattcr, not privileged. which is rele-

vant to the subject matter involved in the pending action, whether it relates to the claim or

Page 2 of 11




defense of the parly seeking discovery or to the claim or defense of any other party, in-
cluding the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the idehtity and location of persons ‘having
knowledge of any discoverable matter.” SCRCP 26(b)(1). While the rule provides for
broad discovery, there are limits, and the South Carolina Supreme Court has warncd
against trial courts allowing “overly broad discovery.” Oncology & Hemaiology Assocs.
of S.C., LLC v. 5.C. Dep't of Health & Envtl. Control, 387 S.C. 380, 388, 692 S.E.2d 920,
925 (2010)..

"The attorney-client privilege has long been recognized in this State. The privi-
lege is based upon public policy that the best interest of saciety is served by promoting a
relationship between the attorney and client whereby utmost confidence in the continuing
secrecy of all confidential disclosures made by the client within the relationship is main-
tained." State v. Doster, 276 S.C. 647, 650-51, 284 S.E.2d 218, 219-20 (1981). The priv-
ilege extends to communications from the client to his attorney and the attorney 1o his
client:

In order to establish the attorney-client privilege, it must be shown

that the relationship between the parties was that of attorney and client and

that the communications were of a confidential nature. The communica-

tion involved must relate to a fact of which the attorney was informed by

his client without the presence of strangers for the purpose of securing

primarily either a legal opinion on law or legal services or assistance in

some legal proceeding. The attorney-client privilege also applies to com-

munications originating from the lawyer rather than from the client. When

the attorney communicates to the client, the privitege applies only if com-

munication is based on confidential information provided by the client.

Marshall v, Marshall, 282 S.C. 534, 538-39, 320 S.E.2d 44, 47 (Ci. App. 1984);
see also’Crawford v. Henderson, 356 S.C. 389, 395 S.E.2d 204, 207 (Ct. App. 2003) ("To

establish an attorney-client privilege, the person asserting the privilege must show that

Page J of It




- the relationship between the parties was that of attorney and client and that the communi-
cations were confidential in nature."). The following ;:lcmenls musl be proven by the par-
ty seeking to assert the privilege: "'(1) Where legal advice of any kind is sought (2) from
a professional legal adviser in his capacity as such, (3) the pommunicétions,relaling to
that purpose (4) made in éoﬁfidence (5) by the client, (6) are at his instance permanently
protected (7) from disclosure by himself or by 1he legal adviser, (8) except the protection
be waived."". State v. Doster, 276 S.C. 647, 651, 284 S.E.2d 218, 219-20 (1981) (quoting
8 Wigmore, Evidence § 2292 (McNaughton rev. 1961)). The South Carolina Supreme
Court has noted that the privilege is often strictly construed so as not to exclude other-
wise relevant evidence. "Not every communication within the attorney-client relation-
ship is privileged. The public. policy protecting conﬁdential communications must be
‘balanced against the public interest in the proper administration of justice.” Id.

Based upon this precedent, this Court finds that the Defendani bas not proven that
the privilege applies to the discovery sought by the Plaintiff. This Court will address
each of the issues Plaintiffs presented in turn:

Interrogatory One

Plaintiffs’ first interrogatory is standard imcrro.gatory 1 under SCRCP 33(b):

(1) Give the names and addresses of persons known to the parties or ;:ounsel

to be witnesses concerning the facts of the case and indicate whether or not

written or recorded statements have been taken from the witnesses and
indicate who hus possession of such statements,

Defendants answered providing numes of three witnesses, but the Defendants
" withheld the numes of other employee witnesses numbered 1 through 4, who were

interviewed for a report, which was based in part on the statements of these witnesses. The

CPagedafll
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- Defendants assert that the identity of these witnesses is protected by the attorney-client
privilege.

The identity of witnesses is a basic fact required to be disclosed in the course of dis-
covery; identity of witnesses is not subject to the attorney-client privilege. See SR.CP.
33(b). Plaintiffs’ motion to compel as to Interrogatory 1 is GRANTED.

Interrogatory !lyp_ |

Plaintiffs* second interrogatory is standard interrogatory 2 under Rule 33(b) of the
South Carolina Rules of Civil Procedure, with slight variations:

(2) Set forth a list of photographs, plats, sketches or other prepared -

documents in possession of the Defendant or counsel that relate to any claim,

defense, or counterclaim in this case, '

In response to this interrogatory, Defendants assert: “Photographs are attached to the
investigative report being withheld on grounds of attorney-client privilege. Additional
photographs were provided in thc Departments’ response lo defendants’ [sic] FOIA request

. dated Junc 20, 2013.” ‘

The identification of photographs or other relevant evidentiary documents is not a
matter of attorney-client privilege. The Defendants do not assert that the photographs they
have withheld are irrelevant or beyond the scope of Rule 26; they simply assert that they
were attached to an investigative report which is being withheld on grounds of attorney-
client privilege. Attachments to the report, which are of an evidentiary nature, are not
privileged simply by virtue of their attachment to a report. Photographs are not ordinarily
confidential communications from the client to an attomney, and the Defendants have
articulated no extrao.rdinary circumstances that would take this case out of the ordinary
application of the rule. Plaintiffs’ Motion to Compel as to Interrogatory number 2 is
GRANTED. |

Page § of 11
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Interrogatory Four
Plaintiffs® fourth interrogatory is a slight variation of standard interrogatory 7 from
SCRCP 33(b):
For each person known to Defendant or counsel to have knowledge
concerning the facts of the case, set forth either a summary sufficient to
inform the Plaintiffs of the important facts known or observed by such
wilnesses, and provide a copy of any written or recorded statements taken

from such witnesses.

Defendants responded:
The investigative report transmitted to the Chief Counsel on February 15,

2013, summarizes the facts known to the individuals listed in our response 1o
interrogatory #1. It is withheld on grounds of attorney client privilege. The

report _was for the purpose of emplovee discipline and appropriate
discipline was imposed. The facts involved an internal personnel matter that
are [sic] not disclosed outside the Department.

Id. (emphasis added).

.Thc Defendant clearly stated that the purpose of the investigative report was for
employee diScipline, not for the purpose of vlegal advice. The report, conducted by Mr. John
Walsh, Deputy Secretary of Engineering, listed a summary of the incident, the personnel
involved, and recommended personnel disciplinary action. This report is not covered by
attorney-client privilege.

Defendants’ assertion of the attorney-client privilege under the fact that certain V
factual matters were included in .a report does not make the facts or the stalemehts exempt
from the discovery process. The facts observed by a witness, and the knowledge of the
witness is discoverabl_e under Rule 26, as relevant information. In the standard
interrogatory, the. Pléintifﬁs did not sﬁeciﬁcally request materiais which were included in the

investigative report, but rather they requested information known to witnesses with

Page 60l 11
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knowledge concerning the facts of the-case, a standard interrogatory, which is not subject to

objection. Plaintiffs’ Motion to Compe! as to response to Interrogatdry 4 is GRANTED.

Interrogatory Nine

Plaintiffs’ ninth interrogatory reads: “Please list the names and job titles of any
person involved in any way in the driveway operation described in the Complaint.”
Defendants responded: “The job titles of Employces #1-#4 arc listed in respohse {0
Interrogatory 1 above. Individual names are redacted for the reasons set forth in our
response to plaintiffs’ request to produce.”

In accordance with the analysis rclating to Interrogatory 1, the identity of such
witnesses is not subject to privilege. Plaintiffs' Motion to Compel as to Interrogatory 9 is
GMTED.

Interrogatory Twelve

Plaintiffs’ Interrogatory 12 reads as féllows: “Describe any disciplinary action taken
by the DOT against any employees involved in the driveway operation described in the
Complaint.” The Defendants responded: “The disciplinary action is described in the
investigative report and is withheld for the reasons stated in our general objections contained
in our responses to Plaintiffs' Request to Produce as well as on 'grounds of attorney-client
privilege.”

The inclusion of particular information in a report does not protect it from disclosure
under the rules of discovery. Plaintiffs are entitled to discovery:

"{rlegarding any matter, not privileged, wilich is relevant to the subject

matter involved in the pending action, whether it relates to the claim or

defense of the party seeking discovery or to the claim or defensc of any other

party, . . . and the identity and location of persons having knowledge of any
discoverable matter. It is not grounds for objection that the information

Page 7ol 11
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sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.

SCRCP 26 (b)(1).
The rules of discovcry favor broad disclosure, and information sought in intermgatory‘ 121s
within the confines of the rules of discovery. Plaintiffs’ Motion to Compel as to
Interrogatory 12 is GRANTED. |

Request for Production One

N\

In request number 1, the Plaintiffs requested “A complete and unredacted copy of
the Chief Internal Auditor’s January 2, 2013 e-mail to Patrick Malay.” Defendants objected
for reasons stated in their General Objection, which reads as follows:

Defendant objects to all requests for empioyee names involved in the actions

that are the subject of this lawsuil on the grounds of improper invasion of

privacy, and relevance. The employees involved were disciplined under

SCDOT personnel policies and provisions of the State Ethics law. Naming

them would improperly add public reprimand penalties to that discipline.

Plaintiffs’ [sic] may receive the relief they have requested in their complaint
without regard to the names of these individuals.

In addition to the reasons stated in the General Objection, the Defendants asserted,
“A copy of the redacted e-muil was forward [sic] 1o plaintiffs’ counsel on June 20, 2013, in
response t0 a FOLA request.” As discuséed in the analysis addressing Plaintiffs’ first
interrogatory, above, the identity of witnesses is not subject to a privilege, nor does the
identity of a witness constitute an improper invasion of privacy. The Defendants’ ok?jeclions
are overruled, and the Plaintiffs’ Motion to Compel a complete response to Request for
Production numbcr | is GRANTED,

Request for Prodpction Two

Request for Production number 2 asks for “A complete and unredacted copy of the

January 8, 2013 letter from the Inspector General to the Chief of Staff of the DOT.” The

Page S of (1
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Defendants again raised their General Objection and added, “A copy of the redacted letter
was forward [sic] to plaintiffs’ counsel on Junc 20, 2013, in response to a FOIA reciuest."
The Court has dealt above with the General Objection as it relates to the identity of
witnesses. For the reasons stated above, Defendants’ objection is overruled, and the
Plaintiffs’ Motion to Compel as to Request for Production number 2 is GRANTED.
Request for Production Three

Request for Production number 3 reads as follows:

A complete and unredacted copy of the report of the DOT investigation in

or around January, 2013 that related to the approximately November, 2012

use of DOT resources to rebuild a private driveway, with all appendices or

other attachments and all documents related thereto, including documents

related to the initiation of the investigation and any communications to or

from the person who conduct the investigation, and any documents used

by the investigator that are not included in or appended to the report of the

investigation.

. Defendants asserted: “A copy of an investigative report prepared by David Cook, John
McCarter, and Todd Cook for the Deputy Secretary of Engineering for transmission to the
Chief Counsel prepared on or about February 15, 2013 is withheld on grounds of attorney-
client privilege.” Defendant explained this assertion in response to Interrogatory 4 above:
“It is withheld on grounds of attorney client privilege. The report was for the purpose of
emplovyee discipline and appropriate disciplinc was imposed. The facts involved an internal
personnel matter that are [sic] not disclosed outside the Department™ (emphasis added).

A report that was compiled “for the purpose of employee discipline™ is not a matter
of attorney-client privilege. There is no indication that private facls were communicated 1o
counsel for the purpose of obtaining legal advice, as is required for a proper assertion of the

attorney-client privilege. Plaintiffs' Motion to Compel as to Request for Production number

3 is GRANTED.

Page 9of i1
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Request for Production Four

Request for Production number 4 asks for

‘A complete and unrcdacted copy of all documents related to any employee
suspension, admonition, reprimand, counseling, retraining, or other disci- -
plinary -action to any employee involved in the matter described in the

Complaint.

Again, the Defendants objected:

The investigation report prepared by David Cook, John McCarter, and

Todd Cook for the Depuly Secretary of Engineering, the Deputy Secre-

tary’s transmittal of that report to the Chicf Counsel, and the Chief Coun-

sel’s transmission of that correspondence to the Secretary of Transporta-

tion ali on or about February 15, 2013 are withheld on grounds of attor-

ney-client privilege. . ‘ :

The mere assertion of attorney-client privilege without the facts to establish that it
was communicated to a lawyer in confidence for the purpose of obtaining legal advice is
insufficient for a valid claim of the attorney-client privilege. The Plaintiffs' Motion to
Compel as to Request for Production number 4 is GRANTED.

Request for Production Seven

In Request for Production number 7, the Plaintiffs requested, “Any written or
recorded statements of persons‘. known to the Defendants or counsel to have knowledge
conceming the facts of the casc.” ‘the Defendants respodded, “The investigative report is
withheld on the grounds of attorney-client privilege.” As with the other assertions of the
attorney-client privilege, the Defendants failed to establish that the investigative report was
communicated in confidence to an attorney for the purposes of seeking legal advice.
Furthermore, if there are written or rccorded statements of persons or witnesses which are
attached to or included wilhin the report, such factual statements, having been adopted by
the witness, are not covered under the attorney-client privilege. Plaintitfs’ Motion to

Compel as to Request for Production number 7 is GRANTED.

Page 10 of 11
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Request for Production Eight

Request for Production number 8 asks for, “All photographs, plats, sketches. or other
prepared documents in the péssession of the Defcndant or counsel that relate to any claim,
defense, or counterclaim in this case.”

In response, the Defendants assert, “Photographs were produced in response to
Plaintiffs’ counsel’s FOIA request. Additional photographs are attached to the investigative
report withheld as stated above.”

The Plaintiff's request is proper, and the Defendants are not entitled to withhold such
phatographs on the grounds of attorncy-client privilege. Plaintifts’ Motion to Compel is
GRANTED as to Request for Production number 8.

ORDER
For the foregoing reasons, Plaintiffs’ Motion to Compel is GRANTED. Dcfend-
ants are directed to produce the responsive information within fifteen (1S) days of the
date of this Order.
AND IT IS SO ORDERED.

AND IT SO ORDERED, this 2™ day of July, 2014,

Robert E, Hood
Fifth Judicial Circuit

Puge 11 of 11
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Rule 43(k), SCRCP (Settled): | u;ef__. _‘;‘éa\mmﬁf without
prejudice T <. VvoooTim
[J ACTION STRICKEN (CHECK REASON): L] Rulc 40(), SCRCP; O] Bankruptey; = po 00
[ Binding arbitration, subject to right o restore Lo confirm, vacute or modify arbitration uwar,d, D Q.gcr PR
{7 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 62'.' o
[ Affirmed; [J Reversed; [ ] Remanded; [] Other - T e

NOTE:  ATTORNLYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGE: NG Ym THE CIRCUIT COURT
RULING IN TEHIS APPEAL ™~

1T IS ORDERED AND ADJUDGED: [X Sce allac,hul order (formal arder to tallow) [T Statement of Judgmml by the Court:

ORDER INFORMATION
This order [ ends [ does not end the case.

Additional Information for the Clerk : Plaintiff's Motion to Compe] is GRANTED. See attached order.

INFORMATION FOR THE PUBLIC INDEX
Complele this section below when the judgment affects title to real or personal property or il any amount should be enrolied. If there
is no judgment information, indicate “N/A" in one of the boxes below.

Judgmeat in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled
: $
$
$

The judgment information above has been provided by the submilling party. Dispules concerning the amnunis contsined i this form may be
addressed by way ot motion pursuant (o the SC Rules of Civil Pracedure. Amuunis to be computed such as interest or additinnal taxable costs not
uvailable ot the time the form and fino) order are submitled to the judpe may be provided to the clerk. Note: ‘Title abstractors and researchers

should refer to the official court o udgment details.
Ej 2, 201y
Circuit Court Judge } Judge Code 2164 Date

¥

For Clerk of (,ourt Office Use Only
This judgment was cnlergd on the dyy of and a copy mailed first class ur placed in the appropualt.
attorney's box on this day of %’; to auomcy\ eys of record of 10 partics (when appeacing pro se) as follows:

James G. Carpenter (Greenville, S Beacham Brooker

ATTORNEY(S) FOR THE PLAINTIFF (-'s) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter Clerk of Court
SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROLINA

IN THE CIRCUIT COURT

)
)
COUNTY OF RICHLAND ) C.A. No. 2013-CP-40-
_ ) . —
South Carolina Public Interest Foundation )
and Edward D. Sloan, Jr., individually, )
and on behalf of all others similarly )
sitiated, C) COMPLAINT FOR
Plaintiffs, ) DECLARATORY JUDGMENTSS
) AND INJUNCTIVE RELIEF &
v. ) OF &
) O
South Carolina Department of ) P
- Transportation, and Robert J. St. Onge, Jr.,) Rz
Secretary of Transportation, g f;;}' =
Defendants. ) T @
5 =
- (Vo

NOW COME the Plaintiffs, by their undersigned attorney, and as a cause of

action against the Defendants, would show unto the Court:

1.

Plaintiff South Carolina Public Interest Foundation is a corporation not for profit,
organized and existing under the laws of the State of South Carolina and
dedicated to the public interest, including the proper enforcement of the South
Carolina Freedom of Information Act, S.C. Code Ann. § 30-4-10 er seq.
(“FO1A™). |

Plaintiff Edward D. Sloan, Jr, (“Sloan”j is é citizen, resident, taxpayer, and
registered elector of Greenville County, South Carolina.

Defendant South Carolina Department of Transportation is a Department of the
State and is a “public body” under FOIA.

Defendant ﬁobert J. S.t. Onge, Jr,, is the Secretary of Transportation and manages
the SCDOT. He is named in his official capacity.

This Court has jurisdiction under FOIA.

Venue is properly placed in Richland County.
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10.

11.

12.

13.

Plaintiffs served a FOIA request on the Defendants on June 10, 2013 (Exhibit A).

Plaintiffs sought a copy of public records regarding DOT’s expenditure of public

funds for a private purpose.-
Counsel for Defendants responded on June 20, 2013 (Exhibit B).’
Defendants redacted information from the requested public records and withheld

other public records, asserting that the requested public records were exempt from

~ production under S.C. Code Ann. § 30-4-40(2) (sic) and § 30-4-40(7) (sic),

probably meaning § 30-4-40(a)(2) and § 30-4-4Q(a)(7).

Defendants have wrongly claimed that the public records are exempt from
production.

S.C. Code Ann. § 30-4-40(a)(2) states the following:

(2) Information of a personal nature where the public disclosure
thereof would constitute unreasonable invasion of personal
privacy. Information of a personal nature shall include, but not be
limited to, information as to gross receipts contained in
applications for business licenses and information relating to
public records which include the name, address, and telephone.
number or other such information of an individual or individuals
who are handicapped or disabled when the information is
requested for person-to-person commercial solicitation of
handicapped persons solely by virtue of their handicap. This
provision must not be interpreted to restrict access by the public
and press to information contained in public records.

(Emphasis added).

Defendants do not assert that the requested public records would disclose gross
receipts of a private business, nbr involve the commercial solicitation of
hé.ndicapped persons. Instead, Defendants are using this exemption “fo restrict

access by the public . . . to information contained in public records” (Id).

20



14.

15.

16.

17.

18.

19.

20.

FOIA requires public bodies to produce public records about its alleged illegal
conduct. - Burton v. York County Shersz 's Dept., 358 S.C. 339, 594 S.E.2d 888
(Ct. App. 2004). !

Plaintiffs have a right to hold to account those in public service. Id

A public body or its employee does not have a right of privacy to expend public
funds for a private purpose, nor to be free from public scrutiny in how it expended
public funds.

Deféndants have failed to produce documents related to the incident in question,
the rebuilding of a private driveway, using public funds, equipment, supplies,
materials, and personnel, a violation of the Constitution, Art. X, §S5and 11.
Defendanfs have violated FOIA by withholding non-exempt documents that were
subject to a legitimate FOIA request and failing to segregate exefnpt from non-
exempt materials for disclosure.

Upon information and belief, Defeﬁdahts possess additional documents related to

the incident, which they are wrongfully withholding under the guise of the

- attorney client relationship. Defendants are not legally entitled to shelter such

documents from production, even though they may have been generated or

discovered in the course of an investigation. A public body may not insulate a
matter from the applicaﬁon of FOIA, simply by involving an attorney.
Upon information and belief, Defendants failed to separate documents from any

legal memorandum prepared by their attorney, and produce the documents as

public records.” Evening Post Pub. Co. v. Berkeley Co. Sch. Dist., 392 S.C. 76,

708 S.E.2d 745 (2011).
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21. Upon information and belief, the investigation into the rebuilding of a private
driveWay was in ﬁ1e normal course of events for the Defendants, and the
involvement of an attorney Wwas not necessary to the process.

22. Therefore, Defendants have failed to:

a. Comply with Plaintiffs’ request;

_b. Makea pfoper response to Plaintiffs’ request;
c. Respoﬁd timely that the requested public records would ‘be made
available;
d. Acfually make the requested public records available for copying, or
e. Furnish the public records;
all in violation of § 30-4-30(c).

23. As a result the foregoing failures, Defendants have violated S.C. Code Ann. § 30-

4-30(c), and Plaintiff’s “fequest must be considered approved.” Id.

WHEREFORE, Plaintiffs pray the Court for in camera review of the allegedly
exempt public records, and for an Order: ‘

1. Declaring that Defendants have violated FOIA;

2. Declaring that the request is deemed approved;
3. Enjbining Defendants from wrongfully withholding public documents
under FOIA;

4. Enjoining Defendants to provide Plaintiff a copy of all requested

documents;
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July 1, 2013

Awarding the Plaintiff attorneys® fees and costs of litigation pursuant to
S.C. Code Ann. § 30-4-100(b); and
Granting Plaintiffs such other and further relief as the Court deems just

and proper.

Respectfully submitted,
THE CARPENTER LAW FIRM, P.C.

819 E. North Street
Greenville, SC 29601
Telephone: (864) 235-1269
Facsimile: (864) 242-5500
Attorneys for Plaintiff
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*JAMES G. CARPENTER

:] C ) Jjames.carpenter@carpenterlawfirm.net

i JENNIFER J. MILLER

CARPENTER . . Jennifermiller@carpenterlawfirm.net

L. WARREN CLAYTON, Il

- ATTORNEYS AND COUNSELORS AT LAW warren.clayton@carpenterlawfirm.net
June 10, 2013 . . “LICENSED IN S.C. & N.C.

The Hon. Robert J. St. Onge
Secretary of Transportation
Box 191

Columbia, SC 29201-0191

| RE: FOIA Request

i 2352 78b5 1290 0000 0257

Re:  FOIA Request
Dear Mr. St. Onge:

Pursuant to the South Carolina and Federal Freedom of Information Acts, .S.C. CODE ANN. § 30-
4-10, et seq., and 5 U.S.C. § 552 et seq., I respectfully request that you mail me complete copies
of the following public records, with all attachments and enclosures:

1. All public records relating or referring to a request by a DOT employee that a
maintenance supervisor or similar personnel to rebuild or work on the employee’s
‘residential driveway in the Fall 0£2012.

2. All public records, including time records and work reports relating or referring to any
DOT employee or supervisor using a grader, backhoe, dump truck, or any other DOT
equipment or materials or personnel to work on or rebuild the driveway at the residence
of a DOT employee-in the Fall of 2012.

3. All public records relating or referring to a DOT employee directing traffic, while any
work referenced in'1 and 2 above was being performed.

4. All public records relating or referring to any investigation or report of the incidents
referenced in 1-3 above.

5. All-public records relating or referring to any written or oral reprimands or counseling
related to the incidents referenced in 1-3 above.

PLAINTIFF'S

g EXSIBIT

THE CARPENTER LAW FIRM, P.C. + 819 EAST NORTH STREET » GREENVILLE, SC 29601
TELEPHONE (864) 235-1269 « FACSIMILE (864) 331-3083 « WWW.CARPENTERLAWFIRM.NET
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In the event you determine that a requested document contains material or information within the
statutory exemptions to mandatory disclosure, I request you review such material for
discretionary disclosure. Similarly, in the event you determine a document contains material or
information within the statutory exemptions to mandatory disclosure, I request, in accordance
with the provisions of S.C. CODE ANN. § 30 4-40(b), you produce any and all reasonably
segregable portions of such document.

“If you determine that all documents responsive to any individual requested item (or portion
thereof) have been disclosed or specifically identified and withheld under the claim of authority,
I request specific written confirmation of such fact. In the event you determine you have no
document responsive to an individual request 1tem (or portion thereof), I request specific written
confirmation of that fact. ‘

This request constitutes notice of demand for productxon of all described documents. If, for any
reason, you determine that you will not send us any document (or portion thereof), or that this
request will not, in whole or in part, be comphed with, I request prompt notice of any action
taken. In addition, 1 request such notice include complete identification of the withheld
documents (or portions thereof) by title, author date, nature of such material, and a thorough
explanation of all legal and factual bases for your determination to deny dlsclosure I request
that in responding to this request you adhere to the time limitations set forth in S.C. CODE ANN. §
30-4-30(c). ;

I will pay the reasonable and direct costs of locating and reproducing the requested documents to
the extent required by S.C. CODE ANN. § 30-4-30(b). However, I request prior notice should you
determine that such costs will exceed $200.00. !

Thank you for your assistance. Should you have any questions, please do not hesitale to call my
office at (864) 235-1269. ;
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) Linda C. McDonald
xﬁ o o
: Assistant Chief Counsel
Natalie J. Moore

South Carolina Barbara M. Wessinger

- . Beacham O. Brooker, Jr.
Department of Transportation Amanda T. Taylor, Claims

Office of Chief Counsel : Glennith C. Johnson

June 20, 2013 %eli-T;sgﬁice

James G. Carpenter, Esquire
The Carpenter Law Firm, PC
819 East North Street
Greenville, SC 29601

RE: FOIA# 13-3601

Dear Mr. Carpenter:

The South Carolina Department of Transportation is in receipt of your correspondence
dated June 10, 2013, requesting information under the S.C. Freedom of Information Act
(FOIA). Each numbered item of your request is addressed as follows:

1. Enclosed is a redacted copy of a January 8, 2013 letter, with enclosures from State
- Inspector General Patrick J. Maley to SCDOT Chief of Staff Wendy Nicholas,
referring a complaint regarding the refurbishing of an employee driveway to
SCDOT for action as SCDOT deems appropriate. The names and personally
identifying information has been redacted pursuant to S. C. Code § 30-4-40(2).

2. There are no time records or work reports relating or referring to the work.

3. There are no records relating or referring to an SCDOT employee directing traffic
for this work. ' ,

4. An investigation of this matter was conducted as requested by SCDOT's Chief
Counsel and appropriate disciplinary action was taken. The report of the
investigation and disciplinary action taken is protected from disclosure pursuant to
S. C. Code § 30-4-40(7) and S. C. Code § 30-4-40(2).

5. The disciplinary actions that were taken are protected from disclosure pursuant to
8. C. Code § 30-4-40(2) and as personnel records.

This concludes the formal response of SCDOT to your request for information, and we
will be closing our file regarding this matter.

Sincerely,

Sueter

Janet Tucker
Freedom of Information Officer PLAINTIFF'S
' . EXHIBIT

Enclosures , B
File: Legal #F13-3601

955 Park Street — Suite 343, Post Office Box 191, Columbia, South Carolina 29202-0191, (803) 737-1347 Fax 737-2071
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From Townes, Paul B. [mailto: TownesPB@dot state.sc.us ]

Sent: Wednesday, January 02, 2013 4:13 PM
To: Maley, Patrick . ]

Cc: Parker, G Clifton; Nicholas, Wendy
Subject: Allegation of Fraud

This is to notify you that T have received a complaint about possible fraudulent use of SCDOT personoel and
equipment concer mng the tefurbishing of a driveway of a SCDOT employee T
. The location of the driveway is believed to be . =
A «. The work is believed to have been done ont November 2, 2012 but could have
Lcm T\Iovembei 9, 2012. It was done ona Fnday i .
W ' . They were ‘ordered to do the work by
Al . "~ Anadditional allegation is that the time may have

been fraudulent)y ruiscoded.

I have attached photos taken of the work. You ¢an contact me if needed at 8 03-737-1151. Thank you for your
expected cooperation in resolving this complaint. .

Sincerely,
Paul Townes, CPA
Chief Internal Auditor

SCDOT

ERNTREE N
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State of South Carslina
- Gffice of the Ingpector General

January 8, 2013

Wendy Nicholas : _ .
Chief of Staff

SC Department of Transportation

. 955 Park Street

Columbia, SC 29202-0191

Dear Chief of Staff Nicholas:

The Office of the Inspector General for South Carolina (OIG) operates a fraud, waste, and abuse hotline.
Many calls, emails, and letters to the OIG through hotline mechanisms are unrelated to matters of

investigative interest to the OIG, but are provided to the logical state agency.

Attached to this letter is an email sent to this office on January 2, 2013 from Paul Townes, SCDOT
internal auditor. The complaint alleges possible fraudulent use of SCDOT personnel and equipment
concerning the refurbishing of a driveway of SCDOT employee, . . The OIG will not conduct
any inquiry into this matter. This matter is being forwarded to the SC Department of Transportation for
whatever action it deems appropriate. Paul Townes also sent photographs taken of the work on the
driveway. The photographs will be sent to you via email.

If additional assistance is needed, please contact Patty Wentworth at (803) §96-4927.

Thank you.

Sincerely,

Patrick J. Maley _
Inspector General P

PIM/pw ' . . R .
' ' ' JAN 14 2013

Enclosure: email complaint . i .
i

Y 11
RNV ER
Uoare s ey et et
L. . Rt Wt

OFFICE OF THE INSPECTOR GENERAL + KINGSTREE BURLDING * 110 CENTERVIEW DRIVE, SUITE 201 * COLUMBIA, SOUTH CAROLINA 29210
OFFICE: 803.896.4729 « FAX: 803.896.4309  EMAL: OIG(®)OIG.SC.OIG * ToOLL-FREE HOTLINE: 1.855.SCFRAUD (1.855.723.7283)
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STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND )
South Carolina Public Interest Foundation
and Edward D. Sloan, Jr., individually,
and on behalf of all others similarly
situated,

 Plaintiffs,

" South Carolina Departmerit of

Transportation and Robert J. St. Onge, Jr.,

Secretary of Transportation,

Defenda,n.ts.

IN THE CIRCUIT COURT

C.A. NO. 2013-CP-40-3908

)

SOUTH CAROLINA DEPARTMENT
OF TRANSPORTATION and
ROBERT J. ST. ONGE, JR,,

)

)

)

)

)

)

) ANSWER OF
)

;

) SECRETARY OF TRANSPORTATION
)
)
)

COME NOW, the Defendants, South Carolina Department of Transportation

~ (“SCDOT") and Robert J. St. Onge, Jr., Secretary of Tfansportation, by and through

their undersigned attorneys, and answer the Complaint as follows: '

" FOR A FIRST DEFENSE

1. Each and every allegation of Plaintiﬁ's Complaint which is not

hereinafter specifically admitted, modified or explained is denied and strict

proof is demanded thereof.

2. Defendants lack sufficient information or knowledge to form a belief

conceming the allegations contaihed in paragraphs 1 and 2, and therefore,

would deny the same and demand strict proof thereof.

3. Defendants admit the allegétion_s of Paragraphs 3 and 4.
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4. Defendants deny the allegations of paragraph 5 and demand strict

proof thereof.
5. Defendants admit the allegations of paragraph 6.
6. Defendants deny so much of the allegations of paragraph 7 as allege

Plaintiffs served a Freedom of Information Act (FOIA) request on them on
June 10, 2013, since the FOIA request that is the subject of this action

(Exhibit A to the Complaint) was received on June 12, 2013.

7. Defendants lack sufficient information or knowledge to form a belief
concerning the allegations contained in paragraph 8, and therefore, would

deny the same and demand strict proof thereof.

8. Defendants admit so much of the allegations contained in
paragraph 9 as allege its response to Plaintiffs’ FOIA request is set forth in

its Exhibit B, but denies this was a response of “Counsel for Defendants.”

9. Defendants admit so rhuch of paragraph 10 as alleges its response
redacted certain information of a personal nature under S.C. Code Ann. §30-
4-40(a)(2) and (7), but deny that they withheld other public records, and

demand strict proof thereof.

10. Defendants deny the allegations of paragraph'11 and demand strict

proof thereof.

11.  Defendants admit the allegations of paragraph 12.
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12. Defendants admit so much of paragraph 13 as alleges that the that -
they did not assert the requested public records would disclose gross
| receipts of a private business, nor involve a commercial solicitation of
handicapped persons, but deny the remaining allegations and deménd strict

proof thereof.

13. Defendants deny the allegations contained in paragraphs 14, 15,
16, 17, 18, 19, 20, 21, 22(a) through (e), and 23, and demand strict proof

thereof.

FOR A SECOND DEFENSE

14.  Further answering the Complaint herein and as a second defense
~ thereto, Defendants reiterate all of the allegations contained in the First

Defense above, as fully as if repeated herein. -

15. Plaintiffs Complaint fails to state facts sufficient to constitute a

cause of action.
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WHEREFORE, havihg fully answered the Complaint, Defendants pray this

Court:
(1)  dismiss this action with prejudice;
(2) deny Plaintiff's request for attorney’s fees; and

(3)  grant such other and further relief as may be just and proper.

SOUTH CAROLINA DEPARTMENT OF
TRANSPORTATION

) V%mnﬂ\x

~Beacham O. Brooker, Jr.
Natalie J. Moore
Assistant Chief Counsel
Post Office Box 191
Columbia, SC 29202
SCBar No. 909 (Brooker)
SC Bar No. 4058 (Moore)
803.737.1347
brookerbo@scdot.org
moorenj@scdot.org

August 5, 2013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
COUNTY OF RICHLAND ) | C.A. NO. 2013-CP-40-3908

South Carolina Public interest Foundation
and Edward D. Sloan, Jr., individually,

and on behalf of all others similarly

- situated,

Plaintiffs,

South Carolina Department of
Transportation and Robert J. St. Onge, Jr.,
Secretary of Transportation,

Defendants.

|, Lamonica Jamison, an employee of the South Carolina Department of
Transportation, hereby certify that | have this 5th day of August, 2013, served a copy of the
Answer of South Carolina Department of Transportation and Certificate of Service, upon the
party named below by mailing a copy of same, in the United States mail, first-class postage
prepaid, addressed as shown below:

James G. Carpenter, Esquire
Carpenter Law Firm

819 East North Street
Greenville, South Carolina 29601

Lamonica .Iamis{)n,
Administrative Coordinator

SWORN to before me this
s day of August, 2013

Q‘ﬂ'/u?/hc;/j (/é{'l/

Notary Public for South Carolina

My Commission Expires: _11//S JD-o/¥




N THE CIRCUIT COURT

STATE OF SOUTH CAROLINA )
)
COUNTY OF RICHLAND ) C.A. No. 2013-CP-40-3908
. ) |
South Carolina Public Interest Foundation )
and Edward D. Sloan, Jr., individually, )
and on behalf of all others similarly ) o
situated, ) ,
Plaintiffs ) PLAINTIFFS’ MOTION FOR
o y  SUMMARY JUDGMENT
rn ~ -
V. ) > = 2
_ ) (FOIA ENFORCEMENT) w2
South Carolina Department of ) . o~ 9 e
Transportation, and Robert J. St. Onge, Jr.,) ‘om &= =
Secretary of Transportation, g  Rox g :,_n o
Defendants. 3 o Pxg
. vo ~ . Oc
= <

NOW COME the Plaintiffs, by their undersigned attorney, and mova thé Court,
pursuant to SCRCP 56 for Summafy Judgment. In support of the motion, plaintiffs
would show to the court that there is no genuine issue of material fact and that plaintiffs
are entitled to judgment as a matter of law. In further support of the mation, plaintiff
would show to the court the following: 7
1. lslaintiff South Carolina Public Interest Foundation is a corporation not for profit,

organized and existing under the laws of the State of South Carolina and

dedicated to the public interest, including the proper enforcement of the South

Carolina Freedom of Information Act, S.C. Code Ann. § 30-4-10 et seq.

(“FOIA”).

2. Plaintiff Edward D. Sloan, Jr, (“Sloan™) is a citizen, resident, taxpayer, and
registered elector of Greenvill_e County, South Carolina.
3. Defendant South Cafolina Department of Transportation is a Department of the

" State and is a “public body” ﬁnder FOIA.

4. Defendant Robert J. St. Onge, Jr., is the Secretary of Transportation and manages
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10.

11.

12.

the SCDOT.
This Court has jurisdiction under FOIA.

Venue is properly placed in Richland County.

Plaintiffs served a FOIA reqﬁest,on the Defendants on June 10, 2013 (Exhibit A).

Plaintiffs sought a copy of public records regarding DOT’s expenditure of public
funds for a private purpose. _

Counsel. for Defendants responded on June 20, 2013 (Exhibit B).

Defendants redacted information from the requested publie records delivered and
withheld other public reeords, asserting that the requested public recorde were
exempt"from production under S.C. Code Ann. § 30-4-40(2) (sic) and § 30-4-
40(7) (sic), (probably mea:ﬁng § 30-4-40(a)(2) and § 30-4-40(a)(7)).

Defendants have wrongly claimed that the public records are exempt from
disclosure as required by FOIA.

S.C. Code Ann. § 30-4-40(a)(2) and (7) states the following:

(2) Information of a personal nature where the public disclosure
thereof would constitute unreasonable invasion of personal
privacy. Information of a personal nature shall include, but not be
limited to, information as to gross receipts contained in
applications for business licenses and information relating to
public records which include the name, address, and telephone
" number or other such information of an individual or individuals
who are handicapped or disabled when the information is
requested for person-to-person commercial solicitation of
handicapped persons solely by virtue of their handicap. This
provision must not be interpreted to restrict access by the public
and press to information contained in public records.

* * ) *

(7) Correspondence or work products of legal counsel for a public
body and any other material that would violate attorney-client
relationships. ’ :

2
Plaintiffs’ Motion for Summary Judgment
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13.

14.

15.

16.

17.

18.

9.

(Emphaéis added).

Defendants do not assert that the requested public records would disclose gross
receipts of a private business, nor involve the. commercial solicitation of
handicapped persbns. Instead, _Defendants are using this éxemption “to restrict
access by the public . . . to information contained in public records” (Id).

FOIA requires public bodies to produce public records about its alleged illegal
conduct. Burton v. York County Sheriff’s Dept., 358 S.C. 339, 594 S.E.2d 888
(Ct. App. 2004).

Plaintiffs have a right to hold to account those in public service. Id.

A public body or its employee does not have a right of privacy to expend public
funds fof a private purpose, nor to be free from public scrutiny in how it expended
public funds.

Defendants have failed to produce documents related to the incident in question, .
the rebu,ild‘ing of a private d-riv-eway, using public funds, equipment, supplies,
materials, and personnel, a violation of the Constitution, Art. X, § 5and 11.
Defendants have violated FOIA by withholding non-exempt documents that were
subject to a legitimate FOIA request and failing to segregate exempt from non-
exempt materials for disclosure. -

Upon information and belief, Defendants-possess additional documents related to
the incident, which they are wrongfully withholding under the guise of the
attorney client relationship. Defendants are not legally entitled to shelter such

documents from production, even though they may have been generated or

3 .
Plaintiffs’ Motion for Summary Judgment
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discovered in the course of an investigation. A public body may not insulate a

matter from the application of FOIA, simply by involving an attorney.

20.  Upon information and belief, Defendants failed to separate documents from any

legal memorandum prepared by their attorney, and produce the 'doéuments as

public records. Evening Post Pub. Co. v. Berkeley Co. Sch. Dist., 392 S.C. 76,

708 S.E.2d 745 (2011).

21.  Upon information and belief, the investigation into the rebuilding of a private

driveway was in the normal course of events for the Defendants, and the

involvement of an attorney was not necessary to the process.

22.  Therefore, Defendants have failed to:

a.

b.

C.

d.

€.

Comply with Plaintiffs’ request;

Maké a proper response to Plaintiffs’ request;

Respond that the requested public records would be made available;
Actually make the requested public records available for copying, or

Furnish the public records;

all in violation of § 30-4-30(c).

23. As a result the foregoing failures, Defendants have violated S.C. Code Ann. § 30-

4-30(c), and Pléintiff’s “request must be considered approved.” Id

WHEREFORE, Plaintiffs pray the Court for in camera review of the allegedly

exempt public records, and for summary judgment:

1.

2.

Declaring that Defendants have violated FOIA;

Declaring that the request is deemed approved;

Enjoining Defendants from wrongfully withholding public documents

4 |
Plaintiffs’ Motion for Summary Judgment
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under FOIA;

4. Enjoining Defendants to provide Plaintiff a copy of all requested
documents;
5. Awarding the Plaintiff attorneys’ fees and costs of litigation bpursuanvt to

S.C. Code Ann. § 30-4-100(b); and
6. Granting Plaintiffs such other and further relief as the Court deems just

and proper.

-Respectfully submitted,
THE CARPENTER LAW FIRM, P.C.

S.C. Bar No. 1136

819 E. North Street
Greenville, SC 29601

" Telephone: (864) 235-1269
Facsimile: (864) 242-5500
Attorneys for Plaintiff

September 3, 2013

5
Plaintiffs’ Motion for Summary Judgment
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*JAMES G. CARPENTER

:] E ) : james.carpenter@carpenterlawfirm.net

] JENNIFER J. MILLER

CARPENTER Jjennifer.miller@carpenteriawfirm.net

L. WARREN CLAYTON, |l

ATTORNEYS AND COUNSELORS AT LAW warren.clayton@carpenterlawfirm.net

June 10, 2013 i : ‘ . *LICENSED IN S.C. & N.C.

The Hon. Robert J. St. Onge
Secretary of Transportation
Box 191

Columbia, SC 29201-0191

|'RE: FOIA Request

[ 5357 7965 1290 000D 0257

Re:  FOIA Request
‘Dear Mr. St. Onge:

Pursuant to the South Carolina and Federal Freedom of Information Acts, S.C. CODE ANN. § 30-
4-10; et'seq., and 5 U.S.C. § 552 et seq., I respectfully request that you mail me complete copies
of the following public records, with all attachments and enclosures: .

1. All public records relating or referring to a request by a DOT employee that a
maintenance supemsor or similar personnel to rebuild or work on the employee’s
residential driveway in the Fall of 2012.

2. All public records, including time records and work reports relating or referring to any
DOT . employee or supervisor using a grader, backhoe, dump truck, or any other DOT
equipment or materials or personnel to work on or rebuild the driveway at the residence
of a DOT employee in the Fall of 2012,

3. All public records relating or referring to a DOT employee dlrectmg traffic, while any
work referenced in 1 and 2 above was bemg performed.

4. All public records relating or referring to any investigation or report of the incidents
referenced in 1-3 above.

5. All public records relating or referring to any written or oral reprimands or counseling
related to the incidents referenced in 1-3 above.

< PLAINTIFF'S
| Exuim

A

THE CARPENTER LAW FIRM, P.C. + 819 EAST NORTH STREET + GREENVILLE, SC 29601
TELEPHONE (864) 235-1269. « FACSIMILE (864) 331-3083 + WWW.CARPENTERLAWFIRM.NET
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In the event you determine that a requested document contains material or information within the
statutory exemptions to mandatory disclosure, I request you review such material for
discretionary disclosure. Similarly, in the event you determine a document contains material or
information within the statutory exemptions to mandatory disclosure, I request, in accordance
with the provisions of S.C. CODE ANN. § 30-4-40(b), you produce any and all reasonably
segregable portions of such document,

If you determine that all documents responsive to any individual requested item (or portion
thereof) have been disclosed or specifically identified and withheld under the claim of authority,
I request specific written confirmation of such fact. In the event you determine you have no
document responsive to an individual request item (or portion thereof), I request specific written
confirmation of that fact.

This request constitutes notice of demand for production of all described documents. If, for any
reason, you determine that you will not send us any document (ot portion thereof), or that this -
request will not, in whole or in part, be complied with, 1 request prompt notice of any action
taken. In addition, I request such notice include complete identification of the withheld
documents (or portions thereof) by title, author, date, nature of such material, and a thorough
explanation of all legal and factual bases for your determination to deny disclosure.” I request
that in responding to this request you adhere to the time limitations set forth in S.C. CODE ANN. §
30-4-30(c). '

I will pay the reasonable and direct costs of locating and reproducing the requested documents to
the extent required by S.C. CODE ANN. § 30-4-30(b). However, I request prior notice should you
determine that such costs will exceed $200.00.

Thank you for your assistance. Should you have any questions, ple~ase do not hesitate to call my
office at (864) 235-1269.
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' ) Linda C. McDonaid
) . Assistant Chief Counsel

Natalie J. Moore

South Carolina . - Barbara M, Wessinger
Department of Transportation . Boacham O. Brooker, Jr.
off ¢ Chief Counsel Amanda T. Taylor, Claims
ice o Glenaith C. Johnson
Y Claims Office

James G. Carpenter, Esquire
" The Carpenter Law Firm, PC

819 East North Street

Greenville, SC 29601

.RE: FOIA# 13-3601
Dear Mr. Carpenter:

The South Carolina Department of Transportation.is in receipt of your correspondence
dated June 10, 2013, requesting information under the S.C. Freedom of Information Act
(FOIA). Each numbered item of your request is addressed as follows:

1. Enclosed is a redacted copy of a January 8, 2013 letter, with enclosures from State
Inspector General Patrick J. Maley to SCDOT Chief of Staff Wendy Nicholas,
referring a complaint regarding the refurbishing of an employee driveway to
SCDOT for action as SCDOT deems appropriate. The names and personally
identifying information has been redacted pursuant to S. C. Code § 30-4-40(2).

2. There are no time records or work reports relating or referring to the work.

3. There are no records relating or referring to an SCDOT-employee directing traffic
for this work.

4. An investigation of this matter was conducted as requested by SCDOT's Chief
Counsel and appropriate disciplinary action was taken. The report of the
investigation and disciplinary action taken is protected from disclosure pursuant to
S. C. Code § 30-4-40(7) and S. C. Code § 30-4-40(2).

5. The disciplinary actions that were taken are protected from disclosure pursuant to
8. C. Code § 30-4-40(2) and as personnel records. ‘

This concludes the formal response of SCDOT to your request for information, and we
will be closing our file regarding this matter. :

- Sincerely,

F Rucker

Janet Tucker m—
Freedom of Information Officer < PLAINTIFF'S
EXHIBIT

Enclosures
File: Legal #F13-3601

955 Park Strest - Suile 343, Post Office Box 1¢1. Coluimbia, South Carolina 29202-0191, (803) 737-1347 Fax 737-2071
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From Townes, Paul B. [mailto: TownesPB@dot state.sc. us]
Sent: Wednesday, January 02, 2013 4:13 PM

To: Maley, Patrick

Cc: Parker, G Clifton; Nicholas, Wendy

Subject: Allegation of Fraud

This is to notify you that I have received a complaint about possible fraudulent use of SCDOT peréonncl and
equipment concerning the refurbishing of a driveway of a SCDOT employee T
' " . Thelocation of the driveway is believed to be * =

. o T «. The work is believed to have been done on November 2, 2012 but could have
eeny November 9, 2012. It was done ona Fnda_/ -
: - i “ _ . They were ordered to do the work by

AL,

- An additional 'ﬂ]egatlon is that the time may have
been fraudulently miscoded.

1 have attached photos taken of the work. You ¢an contact me if needed at 803-737-1151. Thank you for your
expected COOPClﬁthl‘l n resolving this complaint. :

Sincerely,
Paul Townes, CPA
Chief Internal Auditor

SCDOT
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uth Carolina
®ffice of the Inspector Genersl

January §, 2013

Wendy Nicholas :
Chief of Staff

SC Department of Transportation

_ 955 Park Street

Columbia, SC 29202-0191

Dear Chief of Staff Nicholas:

The Office of the Inspector General for South Carolina (OIG) operates a fraud, waste, and abuse hotline.
Many calls, emails, and letters-to the OIG through hotline mechanisms are unrelated to matters of
investigative interest to the OIG, but are provided to the logical state agency.

Attached to this letter is an email sent to this office on January 2, 2013 from Paul Townes, SCDOT
internal auditor. The complaint alleges possible frandulent use of SCDOT personnel and equipment
concerning the refurbishing of a driveway of SCDOT employee, ) . The OIG will not conduct
any inquiry into this matter. This matter is being forwarded to the SC Department of Transportation for
whatever action it deems appropriate. Paul Townes also sent photographs taken of the work on the
driveway. The photographs will be sent to you via email.

If additional assistance is needed, please contact Patty Wentworth at (803) 896-4927.

Thank you.

Sincerely,

il 9t —
Patrick J. Maley
Inspector General

:A,I.’,JM/pw‘
' JAN 1 4 2013

Enclosure: email complaint ;

P i

' MV C i1
) ceoat e e .

t LI S

OFFICE OF THE INSPECTOR GENERAL + KINGSTREE BUELDING + 110 CENTERVIEW DRIVE, SUITE 201 * COLUMBIA, SOUTH CAROLINA 29210
OFFICE: 803.896.4729 « FaX: 803.896.4309 * EMALL: OIG@OIG.SC.OIG * ToLL-FREE HOTLINE: 1.855.SCFRAUD (1.855.723.7283)
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STATE OF SOUTH CAROLINA

03"“

) IN THE CIRCUIT COURT
) .
COUNTY OF RICHLAND ) C.A. No. 2013-CP-40-3908
: . , ) L
South Carolina Public Interest Foundation )
and Edward D. Sloan, Jr., individually, ) PLAINTIFFS® MEMORANDUNE@F
situated ) <.
s SUMMARY JUDGMiﬁT i
Plaintiffs, ) s o
J =
v ) (FOIA ENFQRCEME@N@ -
South Carolina Department of ) "’—é o
Transportation, and Robert J. St. Onge, Jr.,) D o
Secretary of Transportation, ) S P
Defendants. % :

NOW COME the Plaintiffs, by their undersigned attorney, and submit this
Memorandum of Law in Sﬁpport of their Motion fo; Summary Judgment. Plaintiffs
served a FOiA request on the Defendants on June 10, 2013. Plaintiffs requested
docmhcnts related to the rebuilding of a private driveway using public funds, equipment,
supplies, materials, and personnel, a violation of the Constitution, Art. X, § 5 and 11.
Counsel for Defendants responded on June 20, 2013, but failed to produce many of the
requested documents. In those they did produce, Defendants redacted inforxﬁation.

Defendants - asserted that the requested public records were exémpt from
production under S.C. Code Ann. § 30-4-40(2) (sic) and § 30-4-40(7) (sic). Defendants
probably meant § 30-4-40(a)(2) (personal info_rmation that would céuse an unreasonable
invasion of personal privacy) and § 30-4-40(a)(7) (récords protected by the attorney-
client and attorney work product pr1v1leges) The statute granting the exemptions from

production under FOIA states the followmg

(2) Information of a personal nature where the public disclosure thereof
would constitute unreasonable invasion of personal privacy. Information
of a personal nature shall include, but not be limited to, information as to
gross receipts contained in applications for business licenses and -
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information relating to public records which include the name, address,
and telephone number or other such information of an individual or
individuals who are handicapped or disabled when the information is
requested for person-to-person commercial solicitation of handicapped
persons solely by virtue of their handicap. This provision must not be
interpreted to restrict access by the public and press to information
contained in public records.

* * *

(7) Correspondence or work products of legal counsel for a public body
and any other material that would violate attorney-client relationships.

S.C. Code Ann. § 30-4-40(2)(2) and (7) (Emphasis added). Plaintiffs contend that

neither exemption protects the requested documents from disclosure under FOIA.

I. ~ PRODUCING THE REQUESTED PUBLIC RECORDS WILL NOT
CONSTITUTE AN UNREASONABLE INVASION OF PRIVACY.

First, Plaintiffs respectfully suggest that the disclosure of the documents in
question would not cause an unreasonable invasion of personal privacy. FOIA requires
public bodies to produce public records about its alleged illegal conduct. Burton v. York
County Sheriff’s Dept., 358 S.C. 339, 594 S.E.2d 888 (Ct. App. 2004). In Burton, a
newspaper sought reports related to the Sheriff Department’s investigation into the off-
duty sexually-related conduct of its officers. The Sheriff asserted that disclosure of the
report would cause an unreasonable invasion of personal privacy. The Court of Appeals
rejected the Sheriff’s suggestion: “[T]he Sheriff’s Department urge[d] this Court to add
another category of protection to the privacy rights the Supreme Court hgs found under
the Fpurteenth Amendment: the right of an individual’s performance of his public duties
to be free from public scrutiny. We find tﬁis would be ill-advised.” ld. 358 8.C. 339,

354, 594 S.E.2d 888, 896 (emphasis added).

Plaintiffs’ Memorandum in Support of
Motion for Summary Judgment
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Plaintiffs have a right to require tho.se in public service to account for their
actions, at least to the point of producing public records. Id In iﬁterpreting this
exemption, the South Caroiina Supreme Court ruled, “One of the. primary limitations
placed on the right of privacy‘.is fhat it does not ﬁrohibit the publication of matter which |
is of legitimate public or general interest.” Society of Professional Journalists v. Sexton, .
283 S.C. 563, 566, 566, 324 S.E.2d 313, 315 (1984), citing Meetze v. Associated Press.
230 S.C. 330, 95 S.E.2d 606, 609 (1956) (emphasis added). A constitutional violation by
the Department of Transportationyand its employees is a matter of “legitimate public or
general interest;” Id,

Similarly, ﬂ1e Supreme Court ruled that a detainee might be entitled to a copy ofa
police-department's internal investigation report that cleared the actions of several police
o-fﬁcers. City of Columbia v. fiCLU of South Carolina, Inc. , 323 S.C. 384, 475 S.E.2d
747 (1996). The city asserted that the internal report contained information of a persofxal
nature, and waé there;fore exempt un;ler S.C. Code Ann. § 30-4-40(a)(2). The Cir-cuit
Court ruled that the report was exempt as a matter of law, and granted summary judgment
to tlie city, but it was not clear that the Circuit Court had reyiewed the report. The
Supreme Court reversed the award of summary judgment and rema.ndéd the case for a
determination by the court, under the particulér facts of the case, and for consideration of
the exempﬁons as they applied to the particular report i_n question.

Defendants have not demonstratea that a public body or its employees possess a
right of privacy to expend public funds for a priv&te purpose, without being called to
account for it; nor have they demonstrated a right to be frée from public scrutiny in

expending public funds in any manner. Accordingly, the disclosure of the requested

3 ,
Plaintiffs’ Memorandum in Support of
Motion for Summary Judgment
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public documents related to allegedly unconstitutional expenditures will not “constitute
unreasonable invasion of personal privacy.” S.C. Code Ann. § 30-4-40(a)(2) (emphasis

added).

IL. THE ATTORNEY-CLIENT PRIVILEGE DOES NOT PROTECT THE
REQUESTED PUBLIC RECORDS.

Upon information and. Belief, Defendants possess additional documents related to
the incident, which they are wrongfully withholding under the. guise of the attorney-client
privilege. Plaintiffs respectfully suggest that the attorney-client privilege does not protect
the documents in question from disclosure under FOIA. Defendants are not legally
entitled to shield such documents from production, even thbugh they may have been
discovered in an investigation supervised by in-house counsel. A public body may not
insulate a matter from the application of F OIA, simply by involving an attorney.

The Supreme Court explained the rationale for the attorney-client privilege:

We agree that the privilege must be tailored to protect only confidences
disclosed within the relationship. The essential elements giving rise to the
privilege were stated by Wigmore to be:

“(1) Where legal advice of any kind is sought (2) from a

professional legal adviser in his capacity as such, (3) the

communications relating to that purpose (4) made in confidence

(5) by the client, (6) are at his instance permanently protected (7)

from disclosure by himself or by the legal adviser, (8) except the

protection be waived.” 8 Wigmore, Evidence § 2292 (McNaughton
. rev.1961)

Not every communication within the attorney and client relationship is
privileged. The public policy protecting confidential communications must
be balanced against the public interest in the proper administration of
justice. N. L. R. B. v. Harvey, 349 F.2d 900 (4th Cir. 1965); Sepler v.
State, 191 So.2d 588 (Fla.App.1966). This is exemplified by the widely
recognized rule that the privilege does not extend to communications in
furtherance of criminal, tortious or fraudulent conduct. United States v.
United Shoe Machinery Corporation, 89 F.Supp. 357 (D.Mass.1950); 125
A.L.R.508; 16 A.L.R.2d 1029.

4
Plaintiffs’ Memorandum in Support of
Motion for Summary Judgment
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We recently stated in State v. Love, supra, that:

Whether a communication is privilegéd is for the trial judge to
decide in the light of a preliminary inquiry into all of the facts and
circumstances; and this determination by the trial judge is
conclusive in the absence of an abuse of discretion. 81 Am.Jur.2d
Witnesses, Section 222.

The court must determine the question of privilege without first requiring
disclosure of the substance of the communication. Steiner v. United States,
134 F.2d 931 (5th Cir.), cert. denied, 319 U.S. 774, 63 .S.Ct. 1439, 87
L.Ed. 1721 (1943); Miller v. Anderson, 30 Conn.Sup. 501, 294 A.2d 344
(1972); Harrison v. State, 276 Md. 122, 345 A.2d 830 (1975); 97 C.J.S,,
Witnesses § 305, at 848. '

State v. Doster, 276 S.C. 647, 651-52,284 S.E.2d 21'8, 219-220 (1981).
The South Carolina Court of Appeals has adopted the following criteria for the
attorney-client privilege:

The attorney-client privilege protects against disclosure of confidential
communications by a client to his or her attorney. State v. Owens, 309 S.C.
402, 407, 424 S.E.2d 473, 476 (1992). “The privilege is strictly construed
to protect only confidences disclosed within the relationship.” Id. at 407,
424 S.E.2d at 477. To establish an attorney-client privilege, the person
asserting the privilege must show that the relationship between the parties
was that of attorney and client and that ‘the communications were
confidential in nature. Marshall v. Marshall, 282 S.C. 534, 538-39, 320
S.E.2d 44, 47 (Ct.App.1984). In order to obtain the status of a client, the
person must communicate in confidence with an attorney. for the
purpose of obtaining legal advice. Id. at 539, 320 S.E.2d at 47. The
advice or assistance must be sought with a view to employing the attorney
professionally whether or not actual employment occurs. /d.

Crawford v. Henderson, 356 S.C. 389, 589 S.E.2d 204, 207-08 (2003).

The requestéd public records do not meet the foregoing criteria. The attorney-
client privilgge does not protect documents that are evidence of the Aillegal conduct
merely because they have been surrendered to an éttomey. The witness statements were

not made in confidence to an attorney to seek legal advice.

Plaintiffs’ Memorandum in Support of
Motion for Summary Judgment
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Upon information and belief, the investigation into the rebuilding of a private
driveway was in the normal course of events for the Defendants, and the involvement of
an attorney was not necessary to the process. Plaintiffs are informed and believe that the
purpose of the investigation was for employee discipline or personnel issues. This
information is not protected by the attorney-client privilege and shduld be disclosed
under FOIA.

III. THE ATTORNEY WORK PRODUCT PRIVILEGE DOES NOT
PROTECT THE REQUESTED PUBLIC RECORDS.

Plaintiffs also respectfully suggest that the attorney work-product privilege does
not protect the business records and evidentiary documents, including witness statements
from disclosure under FOIA. They reflect no attorney input, such as discussion of
litigation strategies. The documents are unlikely to reveal the mental impressions and
strategies of the defendants’ counsel, and are not protected by the attorney work product
privilege. Duplan Corporation v. Moulinage et Retorderie de Chavanoz, 487 F.2d 480
(1973). Wright & Miller § 2024 on “Matters Protected by the Work-Product Rule,”
states:

In order to come within the qualified immunity from discovery created by

Rule 26(b)(3) three tests must be satisfied. The material must be: 1.

‘documents and tangible things;’ 2. ‘prepared in anticipation of litigation

or for trial;’ and 3. ‘by or for another party or by or for that other party’s

representative’- [....] Under Rule 26(b)(3), it is clear that all documents

and tangible things prepared by or for the attorney of the party from whom

discovery is sought are within the qualified immunity given to work

product, so long as they were prepared in anticipation of litigation or
preparation for trial. [...] The 1970 amendment also extended the work
product protection to documents and things prepared for litigation or trial

by or for the adverse party itself or its agent.

Id. at pp. 336, 359, and 364. In the case at bar, the report was not prepared in anticipation

6 .
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of the Depar,tment’s. litigation. It was prepared in order to allow the executive officers of
the department to make appropriate employee disciplinary decisions. The investigation
was not directed toward litigation, and is not exempt from disclosure under FOIA.
IV. ANY APPLICABLE EXEMPTION WOULD PROTECT ONLY PARTS
OF CERTAIN DOCUMENTS.

Even if the Court determines that an exemption applies to certain documents,
_ Defendants may not invoke an exemption to hide large volumes of unprivileged
information. A South Carolina newspaper sought disclosure of a criminal investigative
report prepared by the South Carolina La§v Enforcement Division (SLED). Newberry
Publishing Company, Inc. v. Newberry County Commission on Alcohol and Drug Abuse,
308 S.C. 352, 417 S.E.2d 870 (1992). SLED refused to produce any information from an
investigative report in response to a FOIA request. The Supreme Court found that this
policy violated FOIA. The Court narrowly construed the exemption that applied to law
enforcement investigative information under S.C. Code Ann. § 30-4-40(b) and ordered
production of a majority of the investigative report.

We find that SLED’s policy of denying all FOIA requests for criminal

investigative reports, without determining whether portions of the report

are subject to disclosure, is in direct contravention of the clear language

of the FOIA.

If the Jegislature had wanted to create a blanket exemption for all criminal

investigative reports, regardless of content, it clearly could have done so.

Instead, the legislature determined that such reports would be exempt from

disclosure only if the disclosure of the information would harm the

agency in one of four enumerated ways. Even then, the report may not

be entirely exempt from disclosure; the statute goes on to state that a

public record containing both nonexempt and exempt material must be

segregated so that the nonexempt material is made available to the

public. As aresult, we reject SLED’s contention that this, or any, criminal
investigative report is per se exempt from disclosure.

Plaintiffs’ Memorandum in Support of
Motion for Summary Judgment
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Id 308 S.C. at 354-55, 417 S.E.2d at 872 (footnotes omitted) (emphasis added).

The Supreme Court was clear. If any of the requested material qﬁaliﬁes for
exemption under the Freedom of Information Act, that narrow portion of the requested
documents may be exempted from production. HoWever, the burden is on the 'public
body to establish an exemption. Under the Freedom of Information Act, those concerns
should be addressed through selective and judicious redactions, not by wholesale failure
to produce public records. In Newberry Observer; the Court endorsed the process of
submitting the allegedly exempt documents to the Court for an in camera review. Id,
308 S.C. 352, 354-55, 417 S.E.2d 870, 872 (1992).

The courts of this state have ruled similarly in other cases. °

FOIA’s basic premise is to give “any person has a right to inspect or copy
‘any public record of a public body.” Id. § 30-4-30(a). This right is not
without some exceptions, enumerated under section 30-4—40, the
following being the one at issue in this case: “Correspondence or work
products of legal counsel for a public body and any other material that
would violate attorney-client relationships.” Jd. § 30-4-40(a)(7). The
. determination of whether documents or portions thereof are exempt from
FOIA must be made on a case-by-case basis, and the exempt and non-
exempt material shall be separated and the nonexempt material
disclosed. City of Columbia v. ACLU, 323 S.C. 384, 387, 475 S.E.2d 747,
749 (1996); see also Beattie v. Aiken County Dep't of Social Servs., 319
S.C. 449, 453, 462 S.E.2d 276, 279 (1995); Newberry Publ’g Co., Inc. v.
Newberry County Comm’n on Alcohol & Drug Abuse, 308 S.C. 352, 354,
417 S.E.2d 870, 872 (1992). However, the exemptions should be
narrowly construed to not provide a blanket prohibition of disclosure in
order to “guarantee the public reasonable access to certain activities of the
government.” See Fowler v. Beasley, 322 S.C. 463, 468, 472 S.E.2d 630,
633 (1996); see also S.C. Code Ann. § 30-4~15 (2007). The burden of
proving that an exemption exists lies with the government. Evening Post
Publ’g Co. v. City of North Charleston, 363 S.C. 452, 457, 611 S.E.2d
496, 499 (2005). '

Evening Post Pub. Co. v. Berkeley County School Dist., 392 S.C. 76, 82-83, 708

S.E.2d 745, 748 (201 lj (emphasis added).

Plaintiffs’ Memorandum in Support of
Motion for Summary Judgment
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Under FOIA, “[a]ny person has a right to inspect or copy any public
record of a public body,” unless that record is exempt from disclosure.
S.C. Code Ann. 30-4-30(a) (1991). Whether a record is exempt depends
on the particular facts of the case. City of Columbia v. ACLU, 323 S.C.
384, 387, 475.5.E.2d 747, 749 (1996). Underlying each case, however, is
the principle that the exemptions in section 30-4-40 are to be narrowly
construed so as to fulfill the purpose of FOIA ... “to guarantee the public
reasonable access to certain activities of the government.” Fowler v.
Beasley, 322 S.C. 463, 468, 472 S.E.2d 630, 633 (1996); S.C. Code Ann.
30-4-15 (1991); Quality Towing, Inc. v. City of Myrtle Beach, 345 S.C.
156, 161, 547 S.E.2d 862, 864-65 (2001). To further advance this purpose,
the government has the burden of proving that an exemption applies.

Evening Post Publishing Co. v. City of North Charleston, 363 S.C. 452, 456-57, 611

S.E.2d 496, 499 (2005) (footnote omitted) (emphasis added).
[A] trial court should not require the disclosure of ‘attorney-client
‘communications to other parties without first determining whether the
communications are privileged by inquiring into all the facts and
circumstances of the communication. [State v. Doster, 276 S.C. 647, 650-
51, 284 S.E.2d 218, 219 (1981).] Further, if necessary to determine the
application of the privilege, the trial judge may consider, in camera, the

_ questions sought to be asked and the responses which are contended to be
subject to the privilege.

Tucker v. Honda of South Carolina Mfg., Inc., 354 S.C. 574, 578, 582.S.E.2d 405, 407
(2003). '

Defendants should have sought'. an in camera review of the public records to
substantiate their alleged exemptions, but they failed to do so. The Freedom of
Information Act requires a responding government body to segregate the exempt from
not exempt, and to produce the documents that are not exempt. Upon information and
belief, Defendants failed to separate documents from any legal memorandum prepared by
their attorney, and produce the documents as public records. Evem'ng Post Pub. Co. v.
Berkeley Co. Sch. Dist., 392 S.C. ’76, 708 S.E.2d 745 (2011). Defendants have violated

FOIA by withholding non-exempt documents that were subject to a legitimate FOIA

Plaintiffs’ Memorandum in Support of
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request and failing to segregate exempt from non-exempt materials for disclosure.

CONCLUSION -
WHEREFORE, Plaintiffs pray the Court an order granting summary judgrhent:

1. Declaring that Defendants have violated FOIA;

2. Declaring that the request is deemed approved;

3. Enjoining Defendants from wrongfully withholding public documents under
FOIA;

4, Enjoining Defendants to provide Plaintiff a copy of all requested documents;

Awarding the Plaintiff attorneys’ fees and costs of litigation pursuant to S.C. Code
Ann. § 30-4-100(b); and .
6. Granting Plaintiffs such other and further relief as the Court deems just and

Proper.

September 25, 2013
Respectfully submitted,
THE CARPENTER LAW FIRM, P.C.

819 E. North Street
Greenville, SC 29601

" Telephone: (864) 235-1269
Facsimile: (864) 331-3083
Attorneys for Plaintiffs
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STATE OF SOUTH CAROLINA

038‘;‘431»\3\8

ALHNGD

) IN THE CIRCUIT COURT
)
COUNTY OF RICHLAND ) C.A. No. 2013-CP-40-3908
)
South Carolina Public Interest Foundation )
and Edward D. Sloan, Jr., individually, )
and on behalf of all others similarly )
situated, e 3 PLAINTIFFS’ MOTION FGR
’ )  ATTORNEYS’ FEES ANEC@STS
V. ) c‘)m "’
) (FOIA ENFORCEMEN‘T)N
. South Carolina Department of ) i
Transportation, and Robert J. St. Onge, Jr.,) . Q;-__ ’:';’;
Secretary of Transportation, g -,_,,‘é‘, .
Defendants. ) =T
w

Plaintiffs, by their under51gned attorneys, move the Cowrt pursuant to S.C. Code
Ann. § 39-4-100(b) for costs and attorneys’ fees incurred in this case from the Defendants

This Motion incorporates a memorandum of law, and an affidavit of counsel supports it

STATEMENT OF THE CASE
Defendants failed to produce requested public records related to the rebuilding of
a private drivéway, using public funds, equipment, supplies, materials,.and personnel, a
violation of thé Constitution, Art. X,’ § 5and 11. Defendants violated FOIA by withholding
non-exempt documents that were subject to a legitimate FOIA requestAand failing to
segregate exempt from non-exempt materials for disclosure.
Defendants wrongfully withheld docﬁments under the guise of the attorney client
relationship. Defendants were not iegally entitled to shelter such documents from
production, eveﬁ though they may have beeﬂ generated or discovered in the course of an

investigation. A public body'may not insulate a matter from the application of FOIA

simply by involving an attorney.
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Defendants failed to separate documents from any legal memorandum prepared by
their attorney, and produce the documents as public records. Evening Post Pub. Co. v.
Berkeley Co. Sch. Dist., 392 S.C. 76, 708 S.E.2d 745 (2011). The investigation into the
rebuilding of a private driveway was in the normal course of events for the Defendants,

and the involvement of an attorney was not necessary to the process. As a result the

foregoing failures, Defendants have violated S.C. Code Ann. § 30-4-30(c), and Plaintiff’s

“request must be considered approved.” Id. Plaintiff now petitions the Court for costs and

~ attorneys’ fees pursuant to S.C. Code Ann. § 38-4-100(b)

STATEMENT OF FACTS

Plaintiffs served a FOIA request on the Defendants on June 10, 2013. Plaintiffs
requested documents related to the rebuilding of a private driveway using public funds,
equipment, supplies, materials, and personnel, a violation of the Constitution, Art. X, § 5
and 11. Co;msel for Defendants responded on June 20, 2013, but failed to produce many
of the requested documents. In those they did produce, Defendants redacted information.

Defendants asserted that the requested public records were exempt from production
under S.C. Codé Ann. § 30-4-40(2) (sic) and § 30-4-40(7) (sic). Defendants probably
meant § 30-4-40(a)(2) (personal information that would cause an unreasonable invasion of
personal privacy) and § 30-4-40(a)(7) (records protected by the attorney-client and
attorney work product privileges).

Plaintiffs contended that neither exemption protects the requested documents from
disclosure under FOIA. Plaintiffs addressed these issues of privilege in mémoranda

submitted to the Court. -
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Defendants withheld documents, and failed to “separate the exempt and nonexempt
material and make the nonexempt material available,” S.C. Code Ann. § 30-4-40(b).

(b) If any public record contains material which is not exempt under
subsection (a) of this section, the public body shall separate the exempt -
and nonexempt material and make the nonexempt material available in
accordance with the requirements of this chapter.

S.C. Code Ann. § 30-4-40(b) (emphasis added). Under FOIA, the presumption is that the
records will be produced, and the public body has the duty to separate out the materials
that are exempt and retain only those specifically exempted materials. The public body
must “make‘the nonexempt matérial available.” Id.

The statute granting the exemptions from production under FOIA states the
following:

(2) Information of a personal nature where the public disclosure thereof
would constitute unreasonable invasion of personal privacy. Information
of a personal nature shall include, but not be limited to, information as to
gross receipts contained in applications for business licenses and
information relating to public records which include the name, address, and
telephone number or other such information of an individual or individuals
who are handicapped or disabled when the information is requested for
person-to-person commercial solicitation of handicapped persons solely
by virtue of their handicap. This provision must not be interpreted to
restrict access by the public and press to information contained in public
records.

* * *

(7) Correspondence or work products of legal counsel for a public body
and any other material that would violate attorney-client relationships.

S.C. Code Ann. § 30-4-40(a)(2) and (7) (Emphasis added). Plaintiffs contend that
neither exemption protects the requested documents from disclosure under FOIA.
In the parallel case, South Carolina Public Interest Foundation, et al. the

South Carolina Department of Transportation and Jane Doe, Civil Action No.



2013-CP-40-3677 (“the Driveway Case™), this Court granted Plaintiff’s Motion to
Compel production of the documents in question. See attached Order entered July
2, 2014. Plaintiffs sought the same documents -under both the Freedom of
Information Act, and as responses to discovery requests in the parallel case.
Defendants asserted similar objections in both cases. Because this Court ordered
production of the documents in the Driveway Case, Plaintiffs concede that the case
© at bar, (“the FOIA case”) was made moot by the Defendants’ production.
However, the Defendants® production of ‘the relevant documents dées not moot
Plainfiffs’ claim for attorneys’ fees in the FOIA case. Indeed, by recent precedent
from the South Carolina Supreme Court, Plaintiffs are entitled to an award of

attorney’s fees in the FOIA case the case at bar. (See discussion below.)
ARGUMENT

Defendants have violated S.C. Code Ann. § 30-4-30(c). The General Assembly set
out the rationale and purposes of FOIA:

The General Assembly finds that it is vital in a democratic society that
public business be performed in an open and public manner so that citizens
shall be advised of the performance of public officials and of the decisions
that are reached in public activity and in the formulation of public policy.
Toward this end, provisions of this chapter must be construed so as to make
it possible for citizens, or their representatives, to learn and report fully the
activities of their public officials ar @ minimum cost or delay to the persons
seeking access to public documents or meetings.

S.C. Code Ann. § 30-4-15 (emphasis added).

In the case before the Court, the Defendants failed to meet this standard.
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L PLAINTIFFS ARE ENTITLED TO ATTORNEYS’ FEES UNDER
FOIA. ‘

The purpose of FOIA is also to protcét the public from secret governmental
activity. Wiedman v. Town of Hilton Head Island, 330 SC 532, 500 S.E.2d 783 (1998)
See also Seago v.‘Horry County (S.C. 2008) 378 S.C. 414, 663 S.E.2d 38. Furthermore, if
a person seeking public records prevails under‘ FOIA, he is entitled to an award of
attomg:ys’- fees and costs.

(b) If a person or entity seeking such relief prevails, he or it may be

awarded reasonable attorney fees and other costs of litigation. If such

person or entity prevails in part, the court may in its discretion award him
or it reasonable attorney fees or an appropriate portion thereof.

S.C. Code Ann. § 3@-4-100(b) (emphasis added). The Defendants production of the
documents did not moot the claim for an award of attorneys’ fees.

The Supreme Court of South Carolina addressed this issue in Sloaﬁ v. South
Carolina Department of Revenue.

“[T)he information Sloan sought has been disclosed; [and] there is no
continuing violation of FOIA upon which the trial court could have issued
a declaratory judgment.” [Sloan v. Friends of the Hunley, Inc.] (Friends I),
369 S.C. [20,] 26, 630°S.E.2d [474,] 478 [(2006)]. This, however, does not
end the case, for Sloan further sought to recover his attorney’s fees and
costs as provided in section 30~4—100(b).

Sloan is the prevailing party. See Sloan v. Friends of the Hunley, Inc.
(Friends I11), 393 S.C. 152, 157, 711 S.E.2d 895, 897 (2011) (“When a
public body frustrates a citizen’s FOIA request to the extent that the citizen
must seek relief in the courts and incur litigation costs, the public body
should not be able to preclude prevailing party status to the citizen by
producing the documents after litigation is filed.” (citations omitted)).
As the prevailing party under these circumstances, the trial court erred in
not awarding Sloan his reasonable attorney’s fees and costs. Sloan is
entitled to recover his reasonable attorney’s fees and costs in this
action. See Litchfield Plantation Co. v. Georgetown Cnty. Water & Sewer
Dist., 314 8.C. 30, 34, 443 S.E.2d 574, 576 (1994) (Toal, J., concurring in

part, dissenting in part) (“A _governmental agency should not be allowed
to stonewall an FOIA request without some penalty for its actions.”).

We reverse the trial court and remand to the trial court for an award of
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reasonable attorney’s fees and costs to Sloan.
Id. 409 S.C. 551, 555-56, 762 S.E.2d 687, 689 (S.C. 2014) (footnotes omitte.d,.emph'asis
added).

Accordingly, in this case, Sloan and the South Carolina Public Interest Foundation
are prevailing parties, and are entitled to recover attorneys’ fees and costs under S.C. Code
Ann. § 30_4—100(13)'.

III. PLAINTIFFS’ ACTUAL ATTORNEYS’ FEES AND COSTS ARE
REASONABLE.

As to the amount, this case presented a financial risk for Plaintiffs. The public
benefited from this litigation. - Plaintiffs’ counsel attaches an affidavit and statements
documenting attorneys® fees and costs (Affidavit and Exhibits to Affidavit). Throughq

December 31, 2013, Plaintiffs incurred $6,137.50 in attorneys’ fees and $200.00 in costs

pursuing this matter, for a total of $6,337.50.

*There are six factors for the trial court to consider when determining an award of
attorneys fees: (1) the nature, extent, and difficulty of the case; (2) the time necessarily
devoted to the case; (3) professional standing of counsel; (4) contingency of compensation;
(5) beneficial results obtained; and (6) customary legal fees for similar services.” Burton
v. York County Sheriff’s Dept., 358 S.C. 3‘39, 357,594 S.E.2d 888, 898 (Ct. App. 2004)
citing Jackson v. Speed, 326 S.C. 289, 486 S.E.2d 750 (1997). “Upon request for attorneys
fees that are authqrized by contract or statute, the trial court should make specific findings
of fact on the record for each of these factors.” Id. citing Jackson, 326 S.C. at 308, 486

S.E.2d at 760 and Blunz'berg v. Nealco, Inc., 310 S.C. 492, 494, 427.
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First, as to the nature, extent and difficulty of the case, Plaintiffs brought this action
and spent significant time, effort and money compelling these Defendants to honor the
Freedom of Information Act.

Second, as to the time necessarily devoted to the case, as shown by the affidavit of
Plaintiffs’ cpunsel, Plaintiffs spent significant time in compelling thése Defendants to
honor the Freedom of Information Act.

Third, Plaintiffs’ counsel are experienced attorneys of high professional standing
and well known tovthe courts of this State. See, inter alia, South Carolina Public Interest
Foundation v. Harrell, 378 S.C. 441, 663 S.E.2d 52 (2008); Sloan v. Department of
ﬂ'anspdi'tari011, 379 S.C. 160, 666 S.E.?d 236 (2008); Sloan v. Hardee, 371 S.C. 495, 640
S.E.2d 457 (2007); Sloan v. Department of Transportation, 365 S.C. 299, 618 S.E.2d 876
(2005), Sloan v. Wilkins, 362 S.C. 430, 608 S.E.2d 579 (2005), Sloan v. Sanford, 357 S.C.
431, 593 S.E.2d 470 (2004), Sloan v. Greenville County, 356 S.C. 531, 590 S.E.2d 338
(Ct. App. 2003), Sloan v. School District of Greenvillé County, 342 S.C.. 515, 537 S.E.2d
299 (Ct. App. 2000).

Fourth, counsel did not work on a contingency fee, but rather Plaintiffs paid these
fees as they accrued. They should be reimbursed for their fees and expenses.

Fifth, Plaintiffs obtained beneficial results. Uphplding the Freedom of Information
Act was the Plaintiffs’ objective. Furthermore, Plaintiffs’ litigation benefits every citizen
by requiring ;he Defendants to follow the Freedom of Information Act.

Sixth, as to the customary legal fees for similar sérvices, Plaintiffs have presented
Counsel’s affidavit supported by detailed time records showing that Plaintiff incurred

attorneys’ fees and costs. Plaintiffs respectfully suggest that based upon counsel’s
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affidavit and the Court’s familiarity with attorney fees customarily charged in this legal
community, the time spent and the hourly rates 'requested by Counsel are reasonable. In
fact, Plaintiff’s Counsel have discouﬁted their normal rates due to the public interest nature
of this litigation. Accordingly, Plaintiffs’ actual attorneys’ fees and costs were reasonable,

and The Court should award Plaintiffs their attorneys’ fees and costs.

CONCLUSION
In the case at bar, Plaintiffs prevailed under FOIA. Plaintiffs’ are entitled to
attorneys’ fees under FOIA, and Plaintiff’s fees are reasonable. Wherefore, Plaintiffs pray

the Court for an award of actual attorneys’ fees and costs from the Defendants.

Respectfully submitted,
THE CARPENTER LAW FIRM, PC

/
/_/James G.C
S.C. Bar N 1136
819 East North Street
Greenville, SC 29601
(864) 235-1269
"Attorney for the Plaintiffs

January 13, 2015
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N N
STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
v ) :
COUNTY OF RICHLAND ) C.A. No. 2013-CP-40-3677
. ) _
South Carolina Public Interest Foundation )

and Edward D. Sloan, Jr., individually, )
and on behalf of all others similarly situat- )

) -2 -
ed, L ) ORDER GRANTING = r5)
Plaintiffs, ) PLAINTIFFS . . %=
) MOTION TO COMPEL &= N
V. » ; .:.'-;~.\:‘ ‘LD .:::’
South Carolina Department of Transporta- ) v - S g
‘tion and Jane Doe, a DOT employee, ) ' A )
Defendants. ’ ) LRI
% :

This matter came before the Court un October 24,2013 at a hearing on Plaintiff's
Motién to Compel. Present at the hearing were James Carpenter, Esquire, counsel for the
Plaintiff, and Natalie Maore, Esquire, counscl for the Defendant. After considering the laW,
the briefs filed by the partics, the arguments of counéel, and all matters submitted, Plaintiff's
Motion to Compe! is GRANTED.

| BACKGROUND

Plaintiff alicges that South Carolina Depariment of Tmnsponalion (hereinaficr
"DOT") employees performed work on a priya!ely owned driveway in the fall of 2012.
Plaintiff further afleges that the use of public funds, specifically DOT persohnel, equipment
and materials, for the primary benefit of a priva(;a party is a violation of the South Carolina
Constitution. Complaint p. 3. |

Plaintiff seeks to compe! information in the form of interrogatories und requests for
productibn on the following issues: (1) names and addresses of witnesses: (2) a list of
photographs, plats snd sketches that relate (o any claim in the case; (3) a shmmary of facts

from each person known to have knowledge of the case; (4) names and Jjob titles of any

Page 1 of 11
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person iﬁvol»'ed in-any way in the driveway opcration described in the Complaint; (5)
information relating to any disciplinary action taken by the DOT against any crﬁployccs
involved in the driveway operation; (6) a complele and unredacted copy of the Chief
Internal Auditor's Junuary 2013 e-mail to Patrick Malay; (7) a complete and unredacted
copy of the January 2013 letter from the Inspector General to the Chief of Staff of the DOT;
(8) a complete and unredacted copy of the report of the January 2013 DOT investigation of
the driveway operation; (9) a complete and unredacted copy of all documents related to any
employee discipline to any employee involved in the driveway operation; (10) any wrilten
or recorded statements of persons known to the Defeadants to have knowledge concerning
the driveway operation; and (11) all photographs, plats, or sketches that relate to this case.
On or about August 20, 2013, the Defendants responded 1o the Plaintiffs’
Interrogatories and Requests for Production and asserted privileges. Defendanis maintained
that the withheld documents are protected by the doctrine of ariorney work product and/or
.the attorney-client privilege, and submitted redacted versions of the documents to the
Plaintiff. Defendants later submitted the unredacted documents to this Court for an in

camera review.

DISCUSSION

The information sought by the Plaintiff and listed above includes the names of
‘wiinesées, photographs, and statements of witnesses. Defendant asserts that this infor-
malibn was discovered through a Junuary 2013 DOT investigation of the driveway opera-
tion and is protected by attorney-client privilege.

“Panies may obtain discovery regarding any mattcr, not privileged. which is rele-

vant to the subject matter involved in the pending action, whether it relates to the claim or

Page 2 of 1L
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defense of the parly seeking discovéry. or 1o the claim or defense of any other party, in-
cluding the existence, description, nature, custody, condition and location of any books,
documents, or ather tangible things and the identity and location of persons having
knowledge of any discoverable matter.” SCRCP 26(b)(1). While the rule provides for .
broad discovery, there are limits, and the South Carolina Supreme Court has warncd
against trial courts allowing “overly broad discovery.” Oncology & Hemuatology Assocs.
of S.C., LLC v. 8.C. Dep't of Heulth & Envtl. Control, 387 S.C. 380, 388, 692 S.E.2d 920,
925 (2010).
“The attorney-client privilege has long been recognized in this State. The privi-
lege is based upon public policy that the best interest of saciety is served by promating a
relationship between the attorney and client whereby utmost confidence in the continuing
secrecy of all confidential disclosures made by the client within the relationship is main-
tained." State v. Doster, 276 S.C. 647, 650-51, 284 S.E.2d 218, 219-20 (1981). The priv-
ilege extends to communications from the client to his attorney and the attorney to his
client:
In order 1o establish the attorney-client privilege, it must be shown
that the relationship between the parties was that of attorney and client and
that the communications were of a confidential nature, The communica-
tion involved must relate to a fact of which the attorney was informed by
his client without the presence of strangers for the purpose of securing
primarily either a legal opinion on law or legal services or assistance in
some legal proceeding. The attorney-client privilege also applies to com-
“munications originating from the lawyer rather than from the clieat. When
the attorney communicates to the client, the privilege applies only if com-
munication is based on confidentisl information provided by the client.
Marshall v. Marshall, 282 S.C. 534, 538-39, 320 S.E.2d 44, 47 (C1. App. 1984);
see also Crawford v. Henderson, 356 S.C. 389, 395 S.E.2d 204, 207 (Ct. App. 2003) (“To

establish an attorney-client privilege, the person asserting the privilege must show that

Page J ol It
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the relationship between the parties was that of auorncy. and client and that the communi-
cations were confidential in nature."). The following clements must be proven by the par-
ty seeking to assert the privilege: “'(1) Where legal advice of any kind is sought (2) from
a professional legal adviser in his capacity as such, (3) the communications relating to |
that purpose (4) made in confidence (5) by the client, (6) are at his instance permanently
protected (7) from disclosure by himself of by the legal adviser, (8) except the protection
be waived." State v. Doster, 276 S.C. 647, 651, 284 S.E.2d 218, 219-20'(1981) {(quoting
8 Wigmore, Evidence § 2292 (McNaughton rev. 1961)). The South Carolina Supreme
Court bas noted that the priyilege is often strictly construed so as not to exclude other-
wise Televant evidence. “"Not every communication within the attorney-client relation-
ship is privileged. The puSlic policy prolecting confidential communications must be
balanced against the public interest in the proper administration of justice.” Jil.

Based upon this precedent, this Court finds that the Defendant has not proven that
the privilege applies to the discovery sought' by the Plaintiff. This Court will address
each of the issues Plaintiffs presented in turn:

Interrogatory One

Plaintiffs® firs interrogatory is standard interrogatory 1 under SCRCP 33(b):

(1) Give the names and addresses of persons known to the parties or counsel

to be witnesses concerning the facts of the case and indicate whether or not

written or recorded statements have been taken from the witnesses and
indicate who hus possession of such statements, '

Defendants answered providing names of three witnesses, but the Defendants
withheld the numes of other employee witnesses numbered 1 through 4, who were

interviewed for a report, which was based in part on the statements of these witnesscs, The
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Defendants assert that the identity of these witnesses is protected by the attorney-client
privilege.

The identity of witnesses is a basic fact required to be disclosed in the course of dis-
covery; identity of witnesses is not subject to the attorney-client privilege. See S.R.C.P.
33(b). Plaintiffs* motion to compel as to Interrogatory 1 is GRANTED.

Interrogatory Two

Plaintiffs’ second interrogatory is standard interrogatory 2 under Rule 33(b) of the
South Carolina Rules of Civil Procedure, with slight variations:

(2) Set forth a list of photographs, plats, sketches or other prepared

documents in possession of the Defendant or counsel that relate to any claim,
defense, or counterclaim in this case.

In response to this interrogatory, Defendants assert: ;‘Photographs are attached to the
investigative report being withheld on grounds of attorney-client privilege. Additional
photographs were provided in the Dcpartments’ response to defendants® [sic] FOIA request
dated Junc 20, 2013.”

The identification of photographs or other relevant evidentiary documents is not a
matter of attorney-client privilege. The Defendants do not assert that the photographs they
have withhcld are irrelevant or beyond the scope of Rule 26; they simply assert that they
were attached to an investigative report which is being withheld on grounds of dltomey- ,
client privilege. Attachments to (hc report, which are of an evidentiary nature, are not
privileged simply by virtue of their attachment to a report. Photographs are not ordina.n'ly
confidential communications from the client to an attomey, and the Defendants have
articulated no extraordinary circum'stances that would take this 'case out of the ordinary

application of the rule. Plaintiffs’ Motion to Compel as to Interrogatory nuriber 2 is

GRANTED.
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Interrogatory Four
Plaintiffs’ fourth interrogatory is a slight variation of standard interrogatory 7 from
SCRCP 33(b):
bFor each person known: to Defendant or counsel to have knowledge
concerning the facts of the case, set forth either a summary sufficient to
inform the Plaintiffs of the important facts known or observed by such

witnesses, and provide a copy of any written or recorded Stalements taken
from such witnesses.

Defendants responded:

The investigative report transmiticd to the Chief Counsel on February 15,

2013, summarizes the facts known to the individuals listed in our response to

interrogatory #1. It is withheld on grounds of attorney client privilege. The

report was for the purpose of emplovee discipline and appropriate

discipline was imposed. The facts involved an internal personnel matter that

are [sic] not disclosed outside the Department. '

1d. (emphasis added).

The Defendant clearly stated that the purpose of the investigative report was for
employee discipline, not for the purpose of legal advice. The report, conducted by Mr. John
Walsh, Deputy Secretary of Engineering; listed a summary of the incident, the personncl
involved, and recommended personnel disciplinary action. This report is not covered by
attorney-client privilege.

Defendants’ assertion of the allorney;clicnt privilege under the fact that certain
factual matters were included in a report docs not make the facts or the statements exempt
from the discovery process. The facts observed by a witness, and the knowledge of the
witness is discoverable under Rule 26, as relevant information. In the standard

interrogatory, the Plaintiffs did not specifically request materials which were included in the

investigative report, but rather they requested information known to witnesses with
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knowledge conceming the facts of the case, a standard i'nterrogalory, which is not subject to
objection. Plaintiffs’ Motion to Compel as to response to Interrogatory 4 is GRANTED.
Interrogatory Nine |

Plaintiffs’ vinth interrogatory reads: “Please list vthe names and job titles of any
person involved in any way in the driveway operation described in the Complaint.™
Defendants responded: “The job titles of Employccs #1-#4 arc listed in response {0
[ntérrogatory 1 above. Individual names are redacted for the reasons set forth in our
response to plaintiffs’ request to produce.”

In accordance With the anélysis relating to Interrogatory 1, the identity of such
witnesses is not subject to privilege. Plaintiffs' Motion to Compel as to Interrogatory 9 is

GRANTED.
Interrogatory Twelve

Plaintiffs’ Interrogatory 12 reads as follows: “Describe any disciplinary action taken
by the DOT against any employees involved in the driveway operation described in the
Complaint.” The Defendants responded: “The disciplinary action is described in the
investigative report and is withheld for the reasons stated in our general objections contained
in our responses to Plaintiffs' Request to Produce as well as on grounds of attorney-client
privil.c_gc.“

The inclusion of particular information in a report does not protect it from disclosure
unde_r the rules of discovery. Plaintiffs are entitled to discovery:

“(rJegarding any matter, not privileged, which is relevant 10 the subject-

matter involved in the pending action, whether it relates to the claim or

defense of the party seeking discovery or to the claim or defensc of any other

party, . . . and the identity and location of persons having knowledge of any
discoverable matter. It is not grounds for objection that the information
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sought will be inadmissible at the tria) if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.

SCRCP 26 (b)(1).

The rules of discovcry favor broad disclosure, and 'infdrmation sought in interrogatory 12 is
within the confines of the rules of discovery.  Plaintiffs’ Motion to Compel as to
Interrogatory 12 is GRANTED.

Request for Production One -

In request number 1, the Plaintiffs requested “A complete and unredacted copy of
the Chief Internal Auditor’s January 2, 2013 e-mail to Patrick Malay.” Defendants objected
for reasons stated in their General Objection, which rcads‘as follows:

Defendant objects to ait requests for employee names invoived in the actioﬁs

that are the subject of this lawsuil on the grounds of improper invasion of

privacy, and relevance. The employees involved were disciplined under

SCDOT personnel policies and provisions of the State Ethics law. Noming

them would improperly add public rcprimand penalties to that discipline.

Plaintiffs’ [sic] may receive the relief they have requested in their complaint
without regard to the names of these individuals.

In addition to the reasons stated in the General Objection, the Defendants assaned;
“A copy of the redacted e-mail was forward [sic] to plaintiffs® counse} on June 20, 2013, in
response to a FOLA request.”™ As discussed in the analysis addressing Plaintiffs' first -
interrogatory, above, the identity of witnesses is not subject to a privilege, nor does the
identity of a witness constitute an improper invasion of privacy. The Defendants’ objections
are overruled, and the Plaintifts’ Motion to Compel a complete response to Request for
Production numbgr ! is GRANTED.

Request for Production Two
Request for Production number 2 asks for “A complete and unredacted copy of the

January 8, 2013 letter from the Inspector General to the Chief of Staff of the DOT,” The
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Defendants again raised their General Objection and added, “A copy of the redacted letter
was forward [sic] fo plaintiffs® counsel on Junc 20, 2013, in response to a FOIA request.”
The Court has dealt above with the General Objection as it relates to the identity of
witnesses. For the reasons stated above, Defendants’ objection is overruled, and the

Plaintiffs* Motion to Compel as 1o Request for Production number 2 is GRANTED.

Request for Production Three

Request for Production number 3 reads as follows:

A complete and unredacted copy of the report of the DOT investigation in
or around January, 2013 that related to the approximately November, 2012
use of DOT resources to rebuild a private driveway, with all appendices or
other attachments and all documents related thereto, including documents
related to the initiation of the investigation and any communications to or
from the person who conduct the investigation, and any documents used
by the investigator that are not included in or appended to the report of the
investigation.

Defendants asserted: “A copy of an investigative report prepared by David Cook, John
McCarter, and Todd Copk for the Deputy Secretury of Engineering for transmission to the
Chief Counsel prepared on or about February 15, 2013 is withheld on grounds of attorney-
client privilege.” Defendant explained this assertion in response to interrogatory 4 above;
“It is withheld on grounds of attorney client privilege. The regért was for the purpose of
employee discipline and appropriate discipline was imposed. The facts involved an internal
personnel matter that are [sic] not disclosed outside the Department™ (emphasis added).

A report that was compiled “for the purpose of empioyee discipline™ is not a matter
of attomey-client privilege. There is no indication that private fucls were communicated to
counsel for the purpose of obtaining legal advice, as is required for a proper assertion of the
attorney-client privilege. Plaintiffs' Motion to Compel as to Request for Production number

3is GRANTED.
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Reguest for Production Four

Request for Production number 4 asks for

A complete and unredacted copy of all documents related to any employee

suspension, admonition, reprimand, counseling, retraining, or other disci-

plinary action to any employee involved in the matter described in the

Complaint.

Again, the Defendants objected;

The investigation report prepared by David Cook, John McCarter, and

Todd Cook for the Deputy Secretary of Engineering, the Deputy Secre-

tary’s transmittal of that report to the Chicf Counsel, and the Chief Coun-

b sel’s transmission of that correspondence to the Secretary of Transporta-
tion all on or about February 15, 2013 are withheld on grounds of attor-
.ney-client privilege.

The mere assertion of attomey-élient privilege without the facts to establish that jt
was communicated to a lawyer in confidence for the purpose of obtaining legal advice is
insufficient for a valid claim of the attorney-client privilege. The Plaintiffs' Motion to
Compel as to Request for Production number 4 is GRANTED.

Request for Production Seven

In Request for Production number 7, the Plaintiffs requested, “Any written or
recorded statements of persons known to the Defendan(s of counsel to have knowledge
concemning the facts of the case.” The Defendants responded, “The investigative report is
withheld on the grounds of altorney-client privilege.” As with the other assertions of the
attgrney-client privilege, the Defendants failed to establish that the investigative report was
communicated in confidence to an attorney for the purposes of seeking legal advice.
Furthermore, if there are writlen or rccorded statements of persons or witnesses which are
attached (o or included within the report, such factual statements, having been adopted by
the witness, are not covered under the attorney-client privilege. Plaintiffs’ Motion to

Compel as to Request for Produétion number 7 is GRANTED.
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Request for Production Eight

Request for Production number 8 asks for, ~All photographs, plats, sketches, or other
prepared documents in the possession of the Defendant or counsel that relate to any claim,
defense, or counterclaim in this case.”

In response, the Defendants assert, “Photographs were produced in response to
Plaintiffs’ counsel’s FOIA request. Additional photographs are attached to the invgstigative
report withheld as stated above.”

The Plaintiff's request is proper, and the Defendants are not entitled to withhold such
photographs on the grounds of attorncy-client privilege. Plaintifts’ Motion to Compel is
GRANTED as to Request for Production number 8.

ORDER
For the foregoing reasons, Plaintiffs” Motion to Compel is GRANTED. Dcfend-
ants are directed to produce the responsive information within fifteen (15) days of the
date of this Order.
AND IT IS SO ORDERED.

AND IT SO ORDERED, this 2" day of July, 2014.

Robert E. Hood
Fifth Judicial Circuit

Page 11 of 11
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STATE OF SOUTH CAROLINA

) IN THE CIRCUIT COURT
. ) :
COUNTY OF RICHLAND ) C.A. No. 2013-CP-40-3908
)
South Carolina Public Interest Foundation )
and Edward D. Sloan, Jr., individually, )
al';d _(zndbehalf of all others Slmlla.rly g AFFIDAVIT IN SUPPORT OF
e aintifrs ] PLAINTIFFS’ MOTION FOR
’ ) ATTORNEYS’ FEES AND COSTS
v. )
: : ) (FOIA ENFORCEMENT)
South Carolina Department of )
Transportation, and Robert J. St. Onge, Jr.,)
Secretary of Transportation, g o« =
Defendants. > @
) e -
=
Om =
o =
- DR 3
1, James G. Carpenter, being first duly sworn, state as follows: .R°=E -

1.

[

‘ oz X
1 am lead counsel for the Plaintiffs. I graduated from the UniversitpgE, South
Carolina School of Law in 1984. I was admitted to the Bar in South Carflinauin
1985 and in North Carolina in 1986. 1 am also admitted to practice before fhe

United States District Court for the District of South Carolina and the United States
Court of Appeals for the Fourth Circuit.

3714

a
ALNN02 0

NV HIN

Since 1994, T have been practicing civil litigation in my own firm. My normal -
billing rate is $300-$400 per hour, but because of the public interest nature of this

) litigation, I agreed with Plaintiffs for rates $200 per hour. My associate Jennifer
Miller also billed her time at a reduced rate: $150.00 per hour.

(98 )

As far as I know, our firm is the only one in this State with an established taxpayer
and public interest litigation practice. For more than seventeen years, this firm has

represented Mr. Edward D.. Sloan, Jr., the South Carolina Public Interest
Foundation, and numerous other taxpayers.

We maintain daily detailed time records of our professional services. I attach to

this Affidavit monthly invoices with daily work records detailing the hours
expended litigating this case. .

Our records show attorneys’ fees for time spent totaled $6,137.50 through
December 31, 2014, plus $200.00 in costs, as shown by the attached invoices, for
a total fees and costs through December 31, 2014, of $6,337.50.

The record and time descriptions in this case demonstrate thaf Defendants
vigorously contested this action, yet Plaintiffs prevailed. Plaintiffs should be
granted an award of attorneys” fees under S.C. Code Ann. § 34-4-100(b).
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7. The State as a whole and its citizens benefited as a result of this litigation.

8. I believe that our actual requested attorneys’ fees and costs were reasonable and
that Plaintiffs are entitled to a full award of attorney’s fees.

Further the affiant saith naught.

~ James G//%

SC Bar No. 1136

819 East North Street
Greenville, SC 29601
Tel. (864) 235-1269
Fax (864) 331-3083

Subscribed and sworn to before me
this /X4 day of January, 2015

Notary Public, State l%h Carofina

My commission expires: _0~1/ ’2&%{0
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6:22 PM
0111215
Accrual Basis

The Carpenter Law Firm P.C.
Sales by Customer Detail

All Transactions

Date Memo Item Qty Rate Amount Balance
South Carolina Public Interest Foundation

06/30/2013 Preparation of file, summons and Complaint for FOIA enforcement action; J.C. Carpenter 0.25 200.00 50.00 50.00
06/30/2013  Call from Mr. Stoan; preparation of file and complaint for enforcement of FOIA; Research on exem... J.C. Carpenter 2.25 200.00 450.00 500.00
07/31/2013  Call and fax from Mr. Sloan; revisions to draft Complaint; faxes to Mr. Sloan; filing and servic... J.C. Carpenter 175 | 200.00 350.00 850,00
07/3112013  Receipt & review of fite-stamped Summons and Complaint; scan to file; fax to Mr. Sloan; email to... J.C. Carpenter 0.50 200.00 100.00 950.00
08/31/2013 Receipt & review of Answer; fax to Mr. Sloan; call from Mr. Sloan; N J.C. Carpenter 0.25 200.00 50.00 1,000.00
08/31/2013  Tel. conf. wnh Mr. Sloan, re: attorney-client and attorney work product privileges; J.C. Carpenter 0.25 200.00 5000  1,050.00
08/31/2013  Call from Mr. Sloan; drafting Motion for Summary Judgment; fax to Mr. Sloan; J.C. Carpenter 0.50 200.00 100.00 1,150.00
09/30/2013  Fax from Mr. Sloan; revision, filing, and service of Motion for Summary Judgment; fax to Mr. Slo... J.C. Carpenter 0.75 200.00 150.00 1,300.00
09/30/2013  research for memorandum of law Jennifer Miller 1.50 150.00 225.00 1,525.00
09/30/2013 resear:;hing foialattomey client work product Jennifer Miller 1.25 150.00 187.50 1,712.50
09/30/2013  further research Jennifer Miller 1.50 150.00 226.00 1,937.50
09/30/2013 Revisions to Memo on Attorney Client privilege and attorney work product privilege; faxes to Mr.... J.C. Carpenter 3.25 200.00 650.00 2,587.50
09730/2013  Tel. conf. with and fax from Mr. Sloan, Drafting, filing and service of Motion for in camera rev... J.C. Carpenter 0.75 200.00 150.00 2,737.50
10/31/2013  Memo from Clerk of Court; drafting Motion cover sheet; J.C. Carpenter 0.25 200.00 50.00 2,787.50
1013172013 Notice of Roster Meeling from Court; fax to Mr. Sloan; marking calendar; J.C. Carpenter 0.25 200.00 50,00 2,837.50
1013172013 Email of memos to court, opposing counsel; tel. conf. with Mr. Sloan; J.C. Carpenter 0.25 200.00 50.00 2,887.50
10/31/2013 Emgil from opposing counsel; receipt & review of proposed order; call and fax to Mr. Sloan; Rese... J.C. Carpenter 0.75 200.00 150.00 3,037.50
10/31/2013  Tel. conf. with Mr. Sioan; J.C. Carpenter 0.25 . 200.00 50.00 3,087.50
10/31/2013  Trip to Columbia for hearing on Motions; J.C. Carpenter 4.50 200.00 900.00 3,987.50
10/31/2013  Emails from and to Beach Brooker; tel. conf. with Mr. Sfoan, re: Emails; Email to Judge Manning,... J.C. Carpenter 0.50 200.00 100.00 4,087.50
117302013 Calls to and from Clerk of Count; tel. conf. with Mr. Stoan; J.C. Carpenter 0.25 200.00 50,00 4,137.50
01/31/2014 Receipt and review of notice of hearing; schéduling on calendar, review of file regarding prior ... J.C. Carpenter 0.25 200.00 50.00 4,187.50
0113112014 E-mail from judge’s law clerk; fax to Mr. Sloan; J.C. Carpenter 0.25 200.00 50.00 4,237.50
03131_/2014 Review of docket; call to clerk's office; e-mail to opposing counsel; fax to Mr. Sloan; J.C. Carpenter 0.25 200.00 50,00 4,287.50
03/3172014  conf. w/JGC; reviewing and revising Complaint ' Jennifer Miller 2.00 150.00 300.00 4,587.50
0313172014 conf. wlJGC, proofreading Complaint Jennifer Miller 1.00 150.00 150.00 4,737.50
0413012014 E-mail from Court; fax to Mr, Sloan; J.C. Carpenter 0.25 200.00 50.00 4,787.50
0473012014  Tel. conf. with opposing counsel; tel. conf. with Mr. Sloan; review of file; preparation of prop... J.C. Carpenter 0.25 200.c0 50.00 4,837.50
04/30/2014  Drafling proposed order granting plaintiffs motion for summary judgment; fax to Mr. Sloan; Tel. ... J.C. Carpenter 1.26 200.00 250,00 5,087.50 .
0473072014 Revisions to proposed order on motion for summary judgment; E-mait to Court; fax to Mr. Sloan, T... J.C. Carpenter 0.50 200.00 100.00 5,187.50
05/31/2014 Receipt and review of notice of nonjury roster meeting; fax to Mr. Sloan; letter to the court; J.C. Carpenter 0.25 200.00 50.00 5,237.50
06/3072014 E-mail to Mr. Sloan, Tel conf, with Mr, Sloan, re: attorney client privilege; J.C. Carpenter 0.25 200,00 50.00 5,287.50
07/3112014 Calls from Mr. Sloan; fax to Mr. Sloan; J.C. Carpenter 0.50 200.00 100.00 5,387.50
07/31/2014 Receipt and review of notice of roster meeting; fax to Mr. Sloan; notation on calendar; J.C. Carpenter 0.25 200.00 50.00 5,437.50
08/31/2014 Calls to Linda McDonald, Natalie Moore, Beach Brooker, clerk of court, Mr. Sloan; review of tota... J.C. Carpenter 225 200.00 450.00 5,887.50
08/3172014 €-mail to opposing éounse! with copy of recent Sup. Ct. decision; J.C. Carpenter 0.25 200.00 50.00 5,937.50
09/30/2014 Receipt and review of notice of roster meeting; fax to Mr. Skean; J.C. Carpenter 0.25 200.00 50.00 5,987.50
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01/12/15
Accrual Basis

The Carpenter Law Firm P.C.
-Sales by Customer Detail

All Transactions

Date Memo item Qty Rate Amount Balance

09/3072014 Calls from and lo the clerk of court in Richland County regarding the roster meeting scheduled f... J.C. Carpenter 0.25 200.00 50.00 6,037.50

0973072014 E-mails from and to the Circuit Court; tel. conf. with Mr. Stoan; fax to Mr. Sloan; J.C. Carpenter 0.25 200.00 50.00 6,087.50

11/30/2014 Receipt and review of defendants motion to dismiss; fax to Mr. Sloan; J.C. Carpenter 0.25 200.00 50,00 6,137.50

‘ 32,50 | 613750  6,137.50

Total South Caroiina Public Interest Foundation 32.50 6,137.50 6,137.50
TOTAL 32.50 6,137.50

_8437.50
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3:21 PM : The Carpenter Law Firm P.C.

01/07/5 Project Costs Detail
Accrual Basis All Transactions
Source Name ] Type Date. Num Account Class Amount
South Carolina Public Interest Foundation
*DOT FOIA'Enforceménth
Richland County C...  Check 7112013 5504 SCPIF v. DOT  Filing Fee James ... 160.00
Richland County C... Check 9/3/2013 5517 Filing Fee James ... 25,00
Richland County C... Check 9/25/2013 . 5556 . Filing Fee James ... 25.00
Total DOT FOIA Enforcementv 200.00
Total South Carolina Public Interest Foundation 200.00
TOTAL r'200;00-~3
Page 1
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STATE OF SOUTH CAROLINA

)

COUNTY OF RICHLAND | ; :
)
)

South Carolina Public Interest Foundation
and Edward D. Sloan, Jr., individualily,
and on behalf of all others similarly
situated, :

Plaintiffs,

South Carolina Department of
Transportation, and Robert J. St. Onge, Jr.,
Secretary of Transportation,

)
)
)
)
)
V. . )
)
)
)
)
Defendants. g

IN THE CIRCUIT COURT
C.A. No. 2013-CP-40-3908

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he served a copy of the foregoing

Plaintiffs’ Motion for Attorneys’ Fees and Costs and Affidavit upbn the Defendants, by

first class mail, postage prepaid, this January 13, 2015, addressed as follows:

Beecham O. Brooker, Jr.
Assistant Chief Counsel
Department of Transportation
Post Office Box 191

Columbia, SC 29202

Respectfully submitted,
THE CARPENTER LAW FIRM, P.C.

S~
moS
James G#Carpenter - ‘OE—E’:
S.C. Bar No. 1136 on Z.
819 E. North Street RoE
Greenville, SC 29601 oz =2
Telephone: (864) 235-1269 & —
Facsimile: (864) 242-5500 = .
Attorneys for Plaintiff m e
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" Transportation,

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND
CaseNo.:  2013-CP-40-3908

South Carolina Public Interest Foundation and
Edward D. Sloan, individually, and on behalf
of all others similarly situated,

Plaintiffs,
v. Defendant"s Return to Plaintiff’s Motion

South Carolina Department of Transportation, for Attorneys’ Fees and Costs
and Robert J. St. Onge, Jr., Secretary of

Defendants.

Defendant, tﬁe South Carolina Department of Transportation, for its return to Plaintiffs’
motion for attorneys’ fees and costs, opposes ﬂlat motion on the ground that to award fees under
provisions of the Freedom of Information Act, S.C. Code §30-4-100(b), would deprive itofa
substantial right being those protections afforded it under Rule 37(a)(4), SCRCP, to argue that its

opposition to the motion to compel was substantially justified or that other circumstances make

‘an award unjust.

On July 1, 2013, Plaintiffs filed a Complaint in South Carolina Public Interest Foundation

and Edward D. Sloan, individually, and on behalf of all others similarly situated, v. South

Carolina Department of Transportation, and Jane Doe, a DOT emplc“)vee, No. 2013-CP-40-3677.

The Complaint seeks an Order under the Uniform Deqlaratory Judgments Act, S.C. Code Ann.
§15-53-10, et. seq., declaring that the use of Department personnel and equipment to repair a

private driveway violated article X, section 11, of the South Carolina constitution preventing the
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credit of the State from being pledged or loaned for}the benefit of private individuals or

companies.

The Department responded to plaintiffs’ discovery requests on August 20, 2013. In its
responses, Defendant withheld a certain internal investigative report prepared by the
. Department’s Director of Maintenance office to and at the request of the Chief Counsel. In its
responses, defendant stated its objection to requests for the names of its personnel involved and
its internal reports on the incident on grounds of invasion of privacy and relevance. We argued
that the report, ordered and issued by the Department’s Chief Counsel, wae further protected

under the attorney-client privilege.

The Plaintiffs filed a separate suit under the caption above seeking the same investigative
report. On October 24, 2013, Judge Robert E. Hood of this Coﬁrt heard counsel on Plaintiffs
Motion to Compel in the Declaratory Judgment case, No. 3677, and subseciuently ordered that
the full mvestlgatlve report that Defendant had delivered under seal in both un-redacted form and
in a version w1th the employee names excised be disclosed. Defendant comphed with that order
delivering the full report. The Department has moved that the FOIA suit seeking the same
material be dismissed as moot. The instant motion seeks costs and fees under the FOIA etatute

and complaint and not under the discovery rules.

- Subsection (b) of §30-4-100 of FOIA states simply that, “If a person or entity seeking
such relief prevails, he or it may be awarded reasonable attorney fees and other costs of
litigation.” By. contrast,'Rule 37(a)(4), SCRCP, allows the party opposing disclosure the
opportunity to assert that its position was substantially justified in order to avoid payment of

fees. Allowing a party to file a concurrent suit under FOIA would set a precedent that a
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government defendant would never be permitted to advance an argument of substantial

justification depriving it of a right available to all litigants.

The Department was substantially justified in attempting to protect thé information
sought in this matter even though it ultimately lost on the issue. The Declaratory Judgment
Complaint, Case No. 3677, seeks an order declaring that a highway inspector’s direction to a
maintenance crew to clean the highway in front of her house and redeposit the dirt and stone
back on her driveway violated the State Constitution’s prohibition against the use of public
resources for private benefit. Although we have a different view of the transgression involved,
nevertheless, the employees involved were subjected to an internal investigaﬁon and received
discipline in varying degrees under the Department’s employee disciplingfy policy. The
inspector was suspended for a week wi£hout pay. Having served the time, she is entitled to
expect no further penalty. Publishing her name amounts to a public reprimand and additional
penalty. Public reprimand is a well-known and frequently'utilized sanction or penalty in
disciplinary regimes. See, e.g., Rule 413, Rules for Lawyer Disciplinary Enforcement, Rule 7 -
(b)(3) (Public reprimand as the third most severe sanction for lawyer misconduct.) In the lawyer
disciplinary sphere, thé complaint and the identity of the lawyer being investigated is
confidential until such time as the sanctions of disbarment, suspension, or public reprimand are
imposed. Id., Rule 12. The Department was justified in its attempt to protect her even though it

lost the motion due to the discovery rules’ bias in favor of disclosure.

Our Supreme Court has defined the constitutional right of privacy as the right to be left

alone; the right of a person to be free of unwarranted publicity. Sloan v. S.C. Department of
Public Safety, 355 S.C. 321, 327, 586 S.E.2d 108, 110 (2003) (quoting Holloman v. Life Ins. Co.

of Virginia, 192 S.C. 454, 458, 7 S.E.2d 169, 171 (1940)). Despite repeatedly printing the name

3
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of the inspector in their court filings, plaintiffs have yet to explain why her identity is relevant to
the relief it requeSts. Moreover, plaintiffs have not served the inspector nor made her a party to
these proceedings to afford her the opportunity to defend herself. The Department was
substantially justified in trying to protect her and thus is entitled to protection from an attorney

fee award under the civil rules. -
The Court should deny the application for costs and fees herein.

Respectfully submitted,

éJM g. %éwﬁmq,

Natalie J. Moore

Beacham O. Brooker, Jr.

South Carolina Department of Transportation
Post Office Box 191

Columbia, South Carolina 29202-0191

(803) 737-1347

brookerbo@scdot.or

Columbia, S.C.
February 11, 2015
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CERTIFICATE OF COUNSEL

Pursuant to Appellate Rule 210(g), the undersigned hereby certifies that his Record on

Appeal for Appellants complies with Rule 210. : ' REQEE V‘E

JAN 19 2018

THE CARPENTER LAW FIRM, P.C

Yy,
g Iy
B

) '/”Ja'r'hesv G/Cgrpenter, Esquire
/ S.C. Bar No. 1136
819 East North Street
Greenville, SC 29601
(864) 235-1269
Attorneys for the Appellants

Greenville, South Carolina
January 13, 2016




THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM RICHLAND COUNTY ‘ =1
RECEIVE

.
Court of Common Pleas

JAN 19 2018
oC Court of Appeals

William Jeffrey Young, Circuit Court Judge

Appellate Case No. 2015-001760

South Carolina Public Interest Foundation and Edward D. Sloan, Jr., individually,
and on behalf of all others similarly situated, ........cccooceeveennnirencieniciniinen, Appellants,

V.
South Carolina Department of Transportation, and Robert J. St. Onge,
Secretary of TranSpOrtation, ..........ccevvveicirriiierienrreniee e seeesreeeereeeseneenas Respondents.
Certificate of Service
The undersigned attorney hereby certifies that he has served a copy of the foregoing
Appellants’ Record on Appeal on counsel for Defendants by US Mail, postage prepaid on
Wednesday, January 13, 2016 to the following persons:
Beacham O. Brooker, Jr.
Assistant Chief Counsel, SCDOT
P.O. Box 191
Columbia, SC 29202-0191

January 13, 2016

/Jame:?éé,rpenter, S.C.Bar No. 1136

THE CARPENTER LAW FIRM, P.C.
819 E. North Street

Greenville, South Carolina 29601

Tel. (864) 235-1269



