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Glenn W. Harrison

'

Current Academic Position:

C.V. Starr Chair in Risk Management and Insurance, and
Director, Center for the Economic Analysis of Risk (CEAR)
Department of Risk Management and Insurance

J. Mack Robinson College of Business

Georgia State University

Atlanta, GA 30302-4036, U.S.A.

Phone: (407) 4839-3088
(253) 830-7636 (private FAX)

GSU e-mail:  gharrison@gsu.edu -
CEAR: http://cear.gsu.edu
Private e-mail: glenn@harrison-rutstrom.com

Birth-Date: March 11, 1955

Citizenship: Australian (U.S. Permanent Resident)

Family: Married, one child

Google Scholar: 13,481 citations H index: 56 i10 index: 157
Education

Bachelor of Economics (Honours), Monash University {(Melbourne, Australia); 1976.
Master of Economics, Monash University; 1978.

Master of Arts, UCLA; 1980.

Ph.D. (Economics), UCLA; 1982.

Research Fields

Risk perception and management, Risk and uncertainty, Experimental economics, Behavioral
econometrics, Poverty and vulnerability, Behaviora! finance

Teaching Fields

Microeconomics, Econometrics, Game Theory, Industrial Organization, Environmental Economics, Law &
Economics, international Trade, Development Economics

Doctoral Dissertation

Title: Studies in Econom'ic Theory and Method. .
Committee: Robert W. Ciower {chair), Larry J. Kimbell, Edward E. Leamer, and Axel Leijonhufvud.
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Fellowships, Awards & Prizes

Foundation for Research in Economics and Education Graduate and Dissertation Fellowships, UCLA;
1978/82.

Center for the Study of Futures Markets Research Grant; 1981/82.

ASEAN-Australia Economic Relations Research Project Research Grant; 1983/85.

Social Sciences and Humanities Research Council of Canada Research Grant, “Research in Applied
General Equilibrium Analysis”; 1984/85.

Sacial Sciences and Humanities Research Council of Canada Research Grant, “Research in Experimental
Economics” {with Michael McKee); 1986/87.

Academic Development Fund Research Grant, University of Western Ontario, “Applications of
Computational Game Theory”; 1987/88.

U.S. Department of Energy, Waste Education and Research Consortium Research Grant, “Assessing Risk-
Costs for Nuclear Waste Transportation” (with Ronald G. Cummings); 1990/91.

Resources for the Future Research Grant, Washington, DC, “Validating the Contingent Valuation Method
with Statistical Bias Functions”; 1993/94. :

Richland County Government, “An Operational Survey of Richland County Government”; 1994/95.

Center for International Business Education and Research, USC, “The Natural Environment and
International Competitiveness” (with Eugene Chewning and Maribeth Coller); 1994/95.

Westinghouse Savannah River Corporation: “Beneficially Reusing LLRW: The Savannah River Site
Stainless Steel Program” (with Maribeth Coller); 1994/95.

Cooperative Agreement, United States Environmental Protection Agency (Office of Policy, Planning &
Evaluation), “Environmental CGE Modeling”; 1996/98.

Danish Social Science Research Council, “Estimating Risk Attitudes and Discount Rates in Denmark” (with
Morten |. Lau); Project #24-02-0124, 2002/05.

Economic Policy Research Unit, University of Copenhagen, “Charactering Entrepreneurs in Denmark”
(with Morten I. Lau and Lise Vesterlund); 2006.

National Science Foundation, Pi, ”Cognition\ in Natural Environments: Using Simulated Scenarios in
Complex Decision Making Experiments,” Human and Social Dynamics Program, Directorate for
Social, Behavioral, and Economic Sciences (with Stephen M. Fiore, Charles E. Hughes, Elisabet
Rutstrom and Eduardo Salas); 2006-2009.

National Science Foundation, Pl, “Naturally Occurring Noise: Experimental Economics & Stochastic
Production Frontier Models,” Methodology, Measurement & Statistics Program, Directorate for
Social, Behavioral & Economic Sciences (with Richard Hofler and Elisabet Rutstrém); 2006-2008.

Danish Social Science Research Council, co-Pl, “Intertemporal Choice in Denmark: A Longitudinal Field
Experiment” {with Steffen Andersen, Morten |. Lau and Elisabet Rutstrém); 2009-2011. -

Carlsberg Foundation, co-Pl, “Eliciting Social Trust in Denmark: A Field Experiment” (with Steffen
Andersen and Morten 1. Lau}; 2009-2010. _

United States Federal Highway Administration, co-Pl, “Behavioral Sciences Approach to testing,
Validating and Establishing Best Practices for Alternative Highway Revenue Collection:
Experiments on Driving Under Uncertain Congestion Conditions and the Effects on Traffic
Networks from Congestion Pricing Initiatives,” Cooperative Agreement DTFH61-09-H-00012
{(with Essam Radwan, Elisabet Rutstrom and Ronald Tarr); 2009-2012.

Danish Social Science Research Council, co-Pl, “Revealing Economic Behavior with Register-Based
Experiments” (with Steffen Andersen and Morten I. Lau); 2012-2015.
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Danish Social Science Research Council, co-Pl, “The Behavioral Identification and Preferences of
Pathological Gamblers” {with Morten |. Lau and Don Ross); 2012-2015.

Employment Experience

Research Officer, Australian Treasury; 1975 - 1977.

Tutor, Department of Economics, Monash University; 1977 - 1978.

Research Associate, NSF Project “A General Equilibrium Appraisal of Property Tax Incidence” {Director:
Larry Kimbell, GSM, UCLA); 1979 - 1981.

Staff Research Associate, UCLA Business Forecasting Project, GSM, UCLA; 1980 - 1982. .

Reserve Bank of Australia Senior Fellow in Economic Policy, University of Western Australia; 1982.

Assistant Professor, Department of Economics, University of Western Ontario; 1983 - 1988.

Visiting Lecturer, Department of Economics, University of Canterbury {(New Zealand); 1984.

Visiting Assistant Professor, Department of Economics, University of Arizona; 1986.

Visiting Fellow, Institute of Southeast Asian Studies, Singapore; 1985.

Visiting Senior Research Fellow, Department of Economics, University of Melbourne {Australia); 1986.

Visiting Professor, Department of Economics, University of Stockholm; 1988.

Associate Professor, Department of Economics, University of Western Ontario; 1988.

Associate Professor, Department of Economics, University of New Mexico; 1988 - 1990.

Erskine Fellow, Department of Economics, University of Canterbury, Christchurch, New Zealand, 1996.

Dewey H. Johnson Professor of Economics, Department of Economics, Moore School of Business,
University of South Carolina; 1990 - 2003.

Senior Research Fellow, Institute for Simulation & Training, University of Central Florida; 2003 - 2005.

Professor of Economics, Department of Economics, College of Busmess Administration, University of
Central Florida; 2003 - 2009.

Richard T. Crotty Orange County Endowed Chair, Department of Economics, College of Business
Administration, University of Central Florida; 2008 - 2009.

Professor of Economics {part-time), Durham Business School, Durham University; 2007 - 2010.

Visiting Professor of Economics (part-time), Monash University; January 2011- present.

Miscelianeous Professional Experience

Assistant Editor, Economic Inguiry; 1979-1980.

Assistant Editor, American Economic Review (Papers & Proceedings); 1980-1981.

Assistant Editor (Screening), American Economic Review; 1981-1982.

Associate Editor, Journal of Regional Science; 1989-2000.

Editorial Council, Journal of Environmental Economics and Management; 1990-1994, 2001-2011.

Editorial Board, Journal ofEconomlc Methodology; 2010-2016.

Associate Editor, Journal of Environmental Economics and Management; 1994-1997.

Associate Editor, Economics Letters; 2012-present.

Consultant, Omnipian Corporation, “An Economic and Social Assessment of the Central Valley Irrigation
Project”; Report prepared for the U.S. Department of the Interior (Water & Power Resources
Service); 1979-1980.

Consultant, California Energy Commission, “The Impact of Petroleum Shortfalls on the U.S. and California
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Economy”; 1980-1981.

Consultant, Atlantic Richfield Company, “Energy Efficiency, Conservation, and Elasticity Planning Study”;
1980-1981."

Consultant, Los Angeles Department of Water and Power, “Forecasting Energy Demand”; 1981.

Consultant, The Windsor Data Bank Project (University of Windsor, Ontario), “Windsor and Essex County
Input-Output Industrial Linkage Study”; 1986-1987.

Consultant, Institute for Research on Public Policy, “Trade in Services and Domestic Regulation”; 1987-

' 1987. .

Consultant, Centre for International Economics, “Global Agricultural Trade Policy Study”; 1987-1988.

Consultant, The World Bank (Europe, Middle East and North Africa Department), “Trade Integration in
Algeria, Morocco, Tunisia and Turkey”; 1988-1989.

Consultant, The Office of the United States Trade Representative, “Reforming the Common Agricultural
Policy of the European Communities: A Quantitative Evaluation of Some Negotlatmg Optnons
1990-1991. :

Consuitant, The Office of the United States Trade Representative, ”Negotlatmg Compensation for The
Effects of Trade Policy Reform”; 1990 - 1991.

Consultant, The World Bank (Europe, Middle East and North Africa Department), “The Impact of
Completion of the Market in the European Communities and Trade Integration on Turkey and
the Maghreb Countries”; 1990 - 1992.

Consultant, The World Bank (Europe, Middle East and North Africa Department), “Free Trade
Negotiations Between The European Communities and Morocco”; 1992 - 1993.

Consultant, Tactical Warfare Studies Division, Sandia National Laboratories, “U.S. Economic
Competitiveness”; 1990.

Consultant, American Petroleum institute, “Identifying and Measuring Non-Use Values for Natural and
Environmental Resources: A Critical Review of the State of the Art”; 1991.

Consultant, Barbara J. Goldsmith and Company, “Valuing Environmental Goods With the Contingent
Valuation Method”; 1992.

Consultant, National Commission for Employment Policy (Washington, DC}, “Estimating Employment
Effects of Regulatory Policy Using Computable General Equilibrium Models”; 1992.

Consultant, Harvard Institute for International Development, “Environmental Policy Reform in
Lithuania”; 1993. '

Consutltant, Government of Morocco [Ministry of Foreign Trade), “Quantitative Evaluation of Trade
Reform”; 1992-1993.

Consultant, The World Bank (International Economics Department) “The impact of the Uruguay Round
on Developing Countries”; 1994.

Consultant, The World Bank (International Economics Department), “Quantitative Evaluation of Trade
Reform in Tunisia and Turkey”; 1994-1995,

Consultant, The World Bank (International Economics Department), “Impact of Customs Union between
Turkey and the European Union”; 1995.

Consultant, The World Bank (international Economics Department), “Trade Policy Options for Brazil”;
2001-2002.

Consultant, The World Bank {International Economics Department), “The Effects of Trade Reform on
Poverty in Less Developed Countries”; 2001-2002. ‘

Consultant, Westinghouse Savannah River Company, “Feasibility Study for Transfer of Radioactive Scrap -
Metal Recycling Technologies in Support of the Beneficial Reuse Program”; 1994-1995.

Consultant, Swedish Treasury Department, “Carbon Taxes in Sweden”; 1995-1996.
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Consultant, North-South Center, University of Miami, “Trade Policy Options for Chile;” 1995-1996.

Consuitant, Ministry of Business and Industry, Government of Denmark, Co-Director of the MobiDK
Project; 1996-1999.

Consultant, United States Environmental Protection Agency, “Carbon Taxes in the United States”;
1996-1998.

Member, Second Generation Model Advisory Panel, Science Advisory Board, United States
Environmental Protection Agency; 2004-2008. '

Testifying Expert; various private counsel; 1997 - present. '

Principal and Director, Law & Economics Consulting Group, Inc., 1998 - 1999,

President, Harrison & Rutstrom Consulting, Inc., 1992 - present.

Board of Directors, American Civil Liberties Union of South Carolina, 2001 - 2005,

Secretary, American Civil Liberties Union of South Carolina, 2002 - 2003.

Consuitant, South Carolinag Department of Revenue, 2007 - present.

Fellow, IZA - Institute for the Study of Labor, Bonn, 2013 - present.

Santa Claus (elected), Department of Economics Christmas Party, University of Western Ontario, 1986.

Publications

. Experimental Economics

i, International Trade Policy & Public Finance
Ht. Resource & Environmental Economics

V. Law & Economics

V. Miscellaneous

I Experimental Economics
1. “The Informational Role of Futures Markets: Some Experimental Evidence” (with Daniel
Friedman and Jon Salmon) in M.E. Streit (ed.), Futures Markets: Modelling, Managing and

Monitoring Futures Trading (Oxford: Basil Blackwell, 1983).

2. “The Informational Efficiency of Experimental Asset Markets” (with Daniel Friedman and Jon
Salmon) Journal of Political Economy, 92, June 1984, 349-408.

3. “Monopoly Behavior, Decentralized Regulation, and Contestable Markets: An Experimental
Evaluation” (with Michael McKee) The Rand Journal of Economics, 16, Spring 1985, 51-69.

4, “Experimental Futures Markets,” in B.A. Goss {ed.}, Futures Markets: Their Establishment and
Performance (London: Croom Helm, 1986).

5. “An Experimental Test for Risk Aversion,” Economics Letters, 21, No.1, 1986, 7-11.

6. “Risk Aversion and Preference Distortion in Deterministic Bargaining Experiments,” Economics
Letters, 22,1986, 191-196.

7. “Risk Aversion and the Nash Solution in Stochastic Bargaining Experiments,” Economics Letters,
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10.

11

12.

13.

14.

15.

16.

17.

18.

18.

20.

24,1587, 321-326.

“Experimental Evaluation of the Contestable Markets Hypothesis,” in E. E. Bailey {ed.), Public
Reguiation: New Perspectives on Institutions and Policies (Cambridge: MIT Press, 1987).

“Coasian Solutions to the Externality Problem in Experimental Markets” (with Elizabeth
Hoffman, E. E. Rutstrém and Matthew Spitzer} The Economic Journal, 97, June 1987, 380-404;
reprinted in J.D. Hey and G. Loomes (eds.), Recent Developments in Experimental Economics
(London: Edward Elgar, 1993} and J.F. Shogren (ed.), Experiments in Environmental Economics
(Aldershot, UK: Ashgate Publishing Limited, 2002).

“An Experimental Evaluation of Weakest-Link/Best-Shot Models of Public Goods” {with Jack
Hirshleifer) Journal of Political Economy, 97, February 1989, 201-225.

“Theory and Misbehavior of First-Price Auctions,” American Economic Review, 79, September
1989, 749-762; reprinted in J.D. Hey and G. Loomes (eds.), Recent Developments in Experimental
Economics (London: Edward Elgar, 1993).

“Experimental Evaluation of Institutions of Monopoly Restraint” (with Michael McKee and E. E.
Rutstrém) in L. Green and J. Kagel {eds.), Advances in Behavioral Economics (Norwood: Ablex,

1990).

“Search Intensity in Experiments” (with Peter Morgan)} The Economic Journal, 100, June 1990,
478-486.

“Risk Attitudes in First-Price Auction Experiments: A Bayesian Analysis,” The Review of
Economics & Statistics, 72, August 1990, 541-546.

“A Double-Auction Experiment”, in T. Bergstrom and H.R. Varian (eds.), Instructor's Manual for
intermediate Microeconomics (New York: Norton, 1990); this package includes computer
software. p

“Rational Expectations and Experimental Methods,” in B.A. Goss {ed.), Rational Expectations and
Efficiency in Futures Markets (London: Routledge, 1991).

“Testing Noncooperative Bargaining Theory in Experiments,” (with Kevin A. McCabe) in R.M.
Isaac (ed.), Research in Experimental Economics (Greenwich: JAl Press, Volume 5, 1992).

“Theory and Misbehavior of First-Price Auctions: Reply,” American Economic Review, 82,
December 1992, 1426-1443.

“Market Dynamics, Programmed Traders, and Futures Markets: Beginning the Laboratory Search
for a Smoking Gun,” The Economic Record, 68, 1992 (Special Issue on Futures Markets), 46-62.

“Convergence to Nonstationary Competitive Equilibria: An Experimental Analysis,” (with Douglas
D. Davis and Arlington W. Williams) Journal of Economic Behavior and Organization, 22, 1993,

-6-
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21,

22.

23.

24,

25.

26.

27.

28.

29.

30.

31

32.

33.

305-326.
“Expected Utility Theory and The Experimentalists,” Empirical Economics, 19(2), 1994, 223-253.

“Stability and Preference Distortion in Resource Matching: An Experimental Study of the
Marriage Problem,” (with Kevin A. McCabe) in R.M. Isaac (ed.), Research in Experimental
Economics (Greenwich: JAl Press, Volume 8, 1996).

“Expectations and Fairness in a Simple Bargaining Experiment,” (with Kevin McCabe)
International Journal of Game Theory, 25(3), 1996, 303-327.

“Methods in Experimental Economics: A Review,” {with Maribeth Coller) Journal of international
and Comparative Economics, 5, 1997, 321-334.

“Doing It Both Ways -- Experimental Practice and Heuristic Context,” (with Elisabet Rutstrém) in
Behavioral and Brain Sciences, 24(3), June 2001, 413-414,

“Sequential Bargaining Games,” (with Elisabet Rutstrém) Encyclopedia of Cognitive Science
{Londaon: The Nature Publishing Group, 2002).

“Estimating Individual Discount Rates in Denmark: A Field Experiment,” {with Morten |. Lau and
Melonie B. Williams) American Economic Review, 92(5), December 2002, 1606-1617.

Review of Friedel Bolle and Marco Lehmann-Waffenschmidt {eds.), “Surveys in Experimental
Economics: Bargaining, Cooperation and Election Stock Markets” (Heidelberg and New York:
Physica-Verlag, 2002}, Journal of Economic Literature, XLi, December 2003, 1275-1276.

“Experimental Methods and the Elicitation of Values,” (with Ronald Harstad and Elisabet
Rutstrém) Experimental Economics, 7(2), June 2004, 123-140.

“Field Experiments,” (with John A. List) Journal of Economic Literature, 42(4), December 2004,
1013-1059.

“Field Experiments in Economics: An Introduction,” (with J. Carpenter and J.A. List) in J.
Carpenter, G.W. Harrison and J.A. List (eds.), Field Experiments in Economics (Greenwich, CT: JAI
Press, Research in Experimental Economics, Volume 10, 2005, 1-16).

“Field Experiments and Control,” in J. Carpenter, G.W. Harrison and J.A. List {eds.), Field
Experiments in Economics (Greenwich, CT: JAl Press, Research in Experimental Economics,
Volume 10, 2005, 17-50).

“Eliciting Risk and Time Preferences Using Field Experiments: Some Methodological Issues,”
{with Morten Igel Lau, E. Elisabet Rutstrém, and Melonie B. Sullivan} in J. Carpenter, G.W.
Harrison and J.A. List (eds.), Field Experiments in Economics {Greenwich, CT: JAl Press, Research
in Experimental Economics, Volume 10, 2005, 125-218). V
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34,

35.

36.

37.

38.

39.

40.

41.

42.

43,

44,

45,

46.

47,

“Bargaining Behavior, Demographics and Nationality: What Can the Experimental Evidence
Show?” (with Anebela Botelho, March A. Hirsch, and E. Elisabet Rutstrém) in J. Carpenter, G.W.
Harrison and J.A. List {eds.), Field Experiments in Economics (Greenwich, CT: JAl Press, Research
in Experimental Economics, Volume 10, 2005, 337-372).

Editor (with J. Carpenter and J.A. List), Field Experiments in Economics (Greenwich, CT: JAl Press,
Research in Experimental Economics, Volume 10, 2005},

“Temporal Stability of Estimates of Risk Aversion,” (with Eric Johnson, Melayne Mclnnes and
Elisabet Rutstrom) Applied Financial Economics Letters, 1, 2005, 31-35.

“Risk Aversion and incentive Effects: Comment,” {with Eric Johnson, Melayne Mcinnes and
Elisabet Rutstrém) American Economic Review, 95 (3}, June 2005, 897-901.

“Is the Evidence for Hyperbolic Discounting in Humans Just An Experimental Artefact?” (with
Morten Igel Lau)} Behavioral & Brain Sciences, 28, 2005, 657.

“Elicitation Using Multiple Price List Formats,” (with Steffen Andersen, Morten Lau and Elisabet
Rutstrom) Experimental Economics, 9(4), December 2006, 383-405.

“Identifying Altruism in the Laboratory,” (with Laurie T. Johnson) in D. Davis and R. Mark Isaac
(ed.), Experiments in Fundraising and Charitable Contributions {Greenwich, CT: JAI Press,
Research in Experimental Economics, Volume 11, 2006).

“Valuation Using Multiple Price List Formats,” {with Steffen Andersen, Morten Lau and Elisabet
Rutstrom) Applied Economics, 39(6), April 2007, 675-682.

“Naturally Occurring Preferences and Exogenous Laboratory Experiments: A Case Study of Risk
Aversion,” (with John A. List and Charles Towe) Econometrica, 75(2), March 2007, 433-458.

“Estimating Risk Attitudes in Denmark: A Field Experiment,” (with Morten Lau and Elisabet
Rutstrom) Scondinavian Journal of Economics, 109(2), June 2007, 341-368.

“Measurement with Experimental Controls,” {with Eric Johnson, Melayne Mcinnes and Elisabet
Rutstrém) in M. Boumans (ed.), Measurement in Economics: A Handbook (San Diego, CA:
Elsevier, 2007).

“House Money Effects in Public Good Experiments: Comment,” Experimental Economics, 10(4),
December 2007, 429-437. :

“Experimental Evidence on the Existence of Hypothetical Bias in Value Elicitation Experiments,”
(with Elisabet Rutstrom} in C.R. Plott and V.L. Smith {eds.), Handbook of Experimental Economics
Results (New York: Elsevier Press, 2008).

“Lost in State Space: Are Preferences Stable?” (with Steffen Andersen, Morten Lau and Elisabet
Rutstrém) Internationol Economic Review, 49(3), August 2008, 1091-1112.

-8
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48.

49,

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

“Naturally Occurring Markets and Exogenous taboratory Experiments: A Case Study of the
Winner’s Curse,” (with John A. List) The Economic Journal, 118, April 2008, 822-843.

“Voting Games and Computational Complexity,” (with Tanga McDaniel) Oxford Economic Papers,
50(3), 2008, 546-565.

“Risk Aversion in Game Shows” {with Steffen Andersen, Morten Lau and Elisabet Rutstrém) in
J.C. Cox and G.W. Harrison [eds.), Risk Aversion in Experiments (Bingley, UK: Emerald, Research
in Experimental Economics, Volume 12, 2008).

“Risk Aversion in the Laboratory” (with Elisabet Rutstrém) in J.C. Cox and G.W. Harrison (eds.),
Risk Aversion in Experiments (Bingley, UK: Emerald, Research in Experimental Economics,
Volume 12, 2008).

“Risk Aversion in Experiments: An Introduction,” (Mth James Cox) in J.C. Cox and G.W. Harrison
(eds.), Risk Aversion in Experiments (Bingley, UK: Emerald, Research in Experimental Economics,
Volume 12, 2008).

“Peter Bohm: Father of Field Experiments,” (with Martin Dufwenberg) Experimental Economics,
11(3), September 2008, 213-220.

“Eliciting Risk and Time Preferences,” (with Steffen Andersen, Morten Lau and Elisabet
Rutstrom) Econometrica, 76(3), May 2008, 583-618.

“Neuroeconomics: A Critical Reconsideration,” Economics & Philosophy, 24(3), 2008, 303-344.,
“Neuroeconomics: Rejoinder,” Economics & Philosophy, 24(3), 2008, 433-444.

“Expected Utility And Prospect Theory: One Wedding and a Decent Funeral” (with Elisabet
Rutstrom) Experimental Economics, 12(2), June 2009, 133-158.

“Risk Attitudes, Randomization to Treatment, and Self-Selection Into Experiments,” (with
Morten Lau and Eiisabet Rutstrém) Journal of Economic Behavior and Organization, 70(3), June
2009, 498-507.

“Preference Heterogeneity in Expenments ‘Comparing the Field and Laboratory,” {with Steffen
Andersen, Morten Lau and Elisabet Rutstrom) Journal of Economic Behavior and Organization,
73, 2010, 209-224.

“Choice Under Uncertainty: Evidence from Ethiopia, India and Uganda,” (with Steven J.
Humphrey and Arjan Verschoor) The Economic Journal, 120, March 2010, 80-104.

“The Behavioral Counter-Revolution,” journal of Economic Behavior and Organization, 73, 2010,
49-57.
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62.

63.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

“Testing Static Game Theory with Dynamic Experiments: A Case Study of Public Goods” (with
Anabela Botelho, Ligia M. Costa Pinto and E. Elisabet Rutstrdm) Games and Economic Behavior,
67, 2009, 253-265.

“Behavioral Econometrics for Psychologists,” {with Steffen Andersen, Morten Lau and Elisabet
Rutstrom) Journal of Economic Psychology, 31, 2010, 553-576.

“What Do Prediction Markets Predict?” {(with John Fountain) Applied Economics Letters, 18,
2011, 267-272.

“The Methodologies of Neuroeconomics,” (with Don Ross) Journal of Economic Methodology,
17(2}, June 2010, 185-196.

“Individual Discount Rates and Smoking: Evidence from a Field Experiment in Denmark,” (with
Morten Lau and Elisabet Rutstrém) Journal of Health Economics, 29, 2010, 708-717.

“The Methodological Promise of Experimental Economics,” Journal of Economic Methodology,
18(2), June 2011, 183-187.

“Are You Risk Averse Over Other People’s Money?” {with Sujy Chakravarty, Ernan Haruvy and
Elisabet Rutstrém) Southern Economic Journal, 77(4), 2011, 901-913.

“Experimental Methods and the Welfare Evaluation of Policy Lotteries,” European Review of
Agricultural Economics, 38(3), 2011, 335-360.

“Randomisation and Its Discontents,” Journal of African Economies, 20(4), 2011, 626-652.

“Remarks on Virtual World and Virtual Reality Experiments,” (with Ernan Haruvy and Elisabet
Rutstrém) Southern Economic Journal, 78(1), July 2011, 87-94.

“Non-Linear Mixed Logit,” (with Steffen Andersen, Arne Risa Hole, Morten Lau and Elisabet

" Rutstrém) Theory and Decision, 73, 2012, 77-96.

“Inferring Beliefs as Subjectively Uncertain Probabilities,” (with Steffen Andersen, John Fountain
Arne Risa Hole and Elisabet Rutstrém) Theory and Decision, 73, 2012, 161-184.

“Latent Process Heterogeneity in Discounting Behavior,” (with Maribeth Coller and Elisabet
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District of Georgia, Macon Division, #5:14-CV-32-MTT; 2014 - present.

Testifying Expert, Dish DBS Corporation vs. South Carolina Department of Revenue, State of South
Carolina Administrative Law Court, 2014 - present.
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STIPULATION OF FACTS

y
The parties stipulate the following facts:
1. Plaintiff will be-;gfgrged to’ as “the Taxpayer”
and ‘Defendant as “the TaerQmmissian.
2. The ‘Taxpayér iis a Massachusetts corporation in

the business ‘of providing engineering and related

_services. Such services primarily consist of designing

‘manufaqtuning facilities. The»-Tgxpayer~ has. offices in

South -Carolina, Tennessee, Geargﬁa, Texas and New York.
It provides services from/i;s,va:idus offices réiating to
projects located@ in numerous states, inélud#ng South
Carolina, anﬁ‘ receives payments from élien@s located in

nume:ouszstates,linclﬁdinq South Qé;ciinal The principal

‘issue in this case is thHe amount of the Taxpayer’s .income

which is subject to inccme-taxaticn in South Caroclina.
3. From 1942 to 19511 the TaXpaiér used separate
accounting, i.e., reported ‘to South Carolina the' total

income of the South Carolina office less total expenses of

‘the South Carolina office. In ce:ta{n years, the Taxpayer

had substantial income in South Carolina, but losses ‘in

other states., As ‘a result, the Taxpayer‘s;ihéqme’reparted

ko South Cardlina in certain years was more than the

Taxpayer's total net -income from all states combined.

Thus it: became advantageocus for the Taxpayer to switch

-22-
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from "separate accounting Lo apportionment.
("Apportionment® means attributing to this State a
percentage Gf;a_taxgayer‘Sjtotal net income.) The Taxpayer
‘asked  permission of the Tex Commission ‘to  use
apportionment but' .such request was éegiade An auditor of
theiTax‘Commission suggested instead a modified separate
accounting method. The modified method allowed. Teporting
gfbssr;ncnma”ftaﬁ'the Taxpayer's work on- client's projects
1oc§te&.in South Carolina reduced by-iés costs of. work on
?&hose projects, i.e., direct expenses and a percéntage of
overhead expenses. The Taxpayer accepted this modified
separate ‘accaunéing. That method; when égpiiéd ko tax!
years 1958 through 1962, resulted im a net refund to the
‘Taxpayer: of $14,687.05. The Taxpayer has used this method
ever since.

4. In 1975, the Tax Commission audited the
Taxpayer's returns for tax YQars‘ialz, 1873 and 1974. The
auditor noted the use of the modified separate accounting
‘method. No change was made in that method or in the tax
liability.

5. In 1980, the Tax Commission audited the
Takpayer's 1977, 1978 and 1979 tax returns. The same
method ©of ~accounting was accepted. for those years.
However, the audit report delivéred to the Taxpayer in

November of 1980 stated that future returns should reflect

-23-
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incomé based@ upon where the work was performed rather than
where the job was located.

6. The Taxpayer continued filing its returns under
the modified separate accounting method, That is, the tax
returns for the yedrs. at .issue here, ;98151983,(£khibits
A-1, A-2 and A-3), continued to treat as South Carolina
income  the Taxpayer's net income £rom work on p:oﬁects
located in this state, i.e. its revenue from work on those
projects minus the cosﬁs_ of tha§ work. Such métﬁéd.
resulted in a tax iiabi}ity-fpp the 1981-1983 tax years of
$71.673 for income tax’ and $2,027 for liceénse fees or a
total of $73,700.

7. The Tax Commission audited thef?axpayer's’returgs
for 1981, 1982 and 1983 :and proposed an assessment of
additional tax. (See the -audit report, Exhibit B). The
proposed Aéssassment of additional tax required the
Taxpayer to apportion its income to South Carolina based
upon the gross receipts ratio of South Carolina Cade of
Laws, 12-7-1190.

8. ‘The . Taxpayer 6isag;eed with the Tax Commission's
interpretation of how ~“gross receipts from within this
State" should be computed under. § 12-7-11%0. The Taxpayer
filed amended Treturns (which constituted claims for
refund) for the three years at issue, adoptihg an

apportionment method 'based wupon its interpretation of

,=24-
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‘"gross receipts Erom witﬁia} this state” (Exhibits C-1, C-2

and C-3). One amended return showed more tax due, and two

‘slhct};;é_,c‘l less. . The Taxpayer claimed a refund for the net
_tax reduction shown by the three amended returns
combined.  The Tax Commission denied the claim for
‘refund. Its decision is attached as Exhibit D-1 ana the
Transcript of the Qfoceedings before the Tax Co_mmis_s’i'dn is
attached .as  Exhibit D-2. Material presented by the

Taxpayer at. the hearing is attached as Exhibit D-3 and

material presented by the Field Services Division of the

South Carolina Tax Commission is attached as Exhibit D-4.-
9:  South Carolina Code § 12-7-1190 states:

"If the principal profits or income of
-8 taxpayer, -other than those. described
in former 1862 Code 65-256 or
12-19-100, are derived from sources
other than- manufacturing, producing,
collecting, buying, assembling,
processing, of selling; distributing or
dealing in tangible personal property
such taxpayer shall make returns and
pay. annually an income tax upon a
proportion of its remaining net income
computed on .the basis of the ratio of
‘gross  receipts from within this State
during the income year to the total
gross” receipts of such year within and
without of the State.”

10. The Taxpayer's amended returns &pportioned a
shate of its income to South Carolina based .on the
percentage of its total gross receipts which were from
payors located in this state, i.e., based on the location

from which its fees were received. The Tax Commission

_‘25-
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apportioned a share of the Taxpayer's income to Spgtﬁ
Carolina based on the view that the percentage pf*g:ass
receipts from within South ,Caroiina is the same &s the
percentage of services {ggéered);n this state. Services
rendgrgé in this state were determined by’ the percentage
of totai,direct job payroll represented by South Carolina
direct job payroll.

11. Before its amendment in 1872, § 12-7-11%0
referred to “receipts in this‘Stapg” raéﬁer than “receipts
from within this State“.

’

12. The apportionment method specified by 12-7-1190

may be applicable t»' various multi-state businesses,
includingt

{a) finance companies

(b) radio and teievisiqn broadcasters

(é) building contractors

(d) engineets}and'érchiteéts

(e) 1law firms and accounting firms

{f) entertainment .and sgbztS‘compa§§ES

(g)"heéﬁital management companies

(h) restaurant franchise companies

13. In detérmining when gross receipts are from

within South Carolina for the above businesses, the
following gquidelines have been apél;ed by the Tax
Commission in priér instances.’

\,

~26~
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{a) FEinance companies. Receipts are “from

‘within this State® if the borrower lives in this state.
For example, if a finance company in Augusta, Georgia,
makes loans to South Carolina residents, payments on those
loans are receipts ”Eiém. within this State” and the
‘company must apportion its income partly to this state on
that basis. By 'the same token, 3 South Carolina finance
company. making loéns»tc_ﬂeotgia residents,apportions its
incqmeipartly'to Georgia on the same basis. Eéfore_the
1972 amendment to § 12-7-1190 some out-of-state finance
companies took the position that “"receipts 'in this ‘State”
meantlvnnly' payments &actuslly receiﬁed"by' them in' this
state, regardless of where payments originated. However,
the reason for the 1972 amendment is not known.

(b) Radio _and TV _ broadcasters. Advertising

receipts (broadcasters' main source of revenue) are “from
within this State” if and only if the purchaser of the

advertising is in this state.

(¢) Building contractors. Receipts are “from
within this State” if the services generating thg reCEipts
are performed in ;hié state. In caéés.where services are
rendered at fhg construction site, but Eébricapicp of some
materials occurs in another state, receipts are attributed
in part to the state of fabrication since a portion of the

work is performed there.

37 -
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(ﬁ}, Engineers and , Architects  (Multi-state).
gefore August f24, 1877, receipts. were considered’  "from
within this State“ if. the client's project,éas.iocated in
this state, regardless of where services were rendered or
where the client 'paid f§0m, On that date the Tax

Commission adopted a new interpretation of the statute and

‘has frofm that date cpnside;ed all such taxpayers' receipts

to be "from within this State” to the extent that the

‘servicdes are performed. in. this- state. A Regulation

stating éhat interpretation was proposed but, aftar- a

Wbt

hearing, was not adopted. Instead, the Commission adopted.

an intesnil poliey. whizsh was ngves published. {(Tohinis

{e) Law _firms and  Accounting firms {Multi—

state). Receipts are "from within this State" to the
extent the services are performed in the State.

{(f) Entertainment and sports companies. 3

company furnishing the sServices of ‘entertainers or
athietes. must i;eat its receipts as “"from within this
State” if the service of the entertainer or athlete is

performed in this state.

(g) Hospital manadement companies. Receipts are.

"ﬁfﬂm within this State"™ to the extent that services are

rendered here.

-28-
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(h) Restaurant frénchise companies. This

category. refers to companies which do not operate ’ﬁhe

restaurant théﬁseiveég but. which franchise Ehe"ngme and
operation to third parties. Receipts are treated as “from
within this State” if the restasurant is located here,
regardless .of where the franchisor’s 'services ‘are
perfafmad~or where“pa&ments ofiginate.

14. In the present case the following methods of
apportioning the Taxpéye;{5a income have the fqllowing
South Carolina income tax and license fee results:

‘Method A. Apportion the Taxpayer's ‘total net
income, based on the ratio of the Taxpayer's. direct job
payroll for services rendered in this state to its total
direct job paytoll for services renQEgedféverywhére, i.e*,

i

based .on where its services are rendered. This was the

method used in the Tax. Commission's audit report. (See

Exhibit B).

){15 Income taxes for three years  $207,293

(2) License fees for three years 5,028

TOTAL. - $212,322
Method 8. Apportion the Taxpayer's total net
income, based on the ratio qﬁ receipts from payors located
in :South Carolina to, ‘total. receipts, i.e. based on where
feceipts are paid from. This method was. used on the

Taxpayer's amended returns (See Exhibits ,C;i, C-z “and

-29-
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c-3), but the numbers below reflect ag,adjustmenﬁ made by

the Tax Commission and -accepted bY'the’Taxpay&;T

{1) 1Income taxes for three years $55,916
(2) License fees for three years 1,387
| TOTAL - $57,303

15. The folldwing tax results pccur if two other
methods of arriving at. the Taxpaver’s South Carolina

‘income dre employed:

Method €. Instead of using an apportionment.

method,  account  separately -for the  income of ‘the

Taxpayer's office in South Carolina. That is, fees for
work performed in ;he\Scdth'Caroiing'ofiicé“ceéuced byﬁthe
expenses of that work. Thié:is separate, accounting {and
is different from the modified separate accounting method
used on the Taxpayer's original returns). The parties
agree- éeparaEE“ accounting is ‘not appropriate for this
taxpayer siﬁce its records do ‘not “clearly reflect net
income arising from 'équrces within this stafg“; as
required by law for the use of se@aréte’accountiﬁg. This

method is presented to demonstrate the ‘tax result which

would result from SEQQIate;xaccohnting if such a method:

were appropriate. Séparate(accounEng‘t5~nofmaliy'appliéﬁ
only to businesses with :separate units where each unit
functions independently and locdlly, with. only minor

central administration (e.g. hotel 6r‘restau;ant chains).

*3§"
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(1) Income taxes for three years $208,726
(2) License fees for three years 5,795
TOTAL $214,521

Method_D. Apportion the Taxpayer's entire net

income partly to South Carolina, based on’ the ratio of

receipts for work on client's projects lccated in South
Carolina to total receipts, i.e., based on the.lacatibn'of

the project.

(1) In;gme‘taxés*for;ﬁhree years $87,313
(2) ﬁiicénse,fees éqr three years 2,027
TOTAL | $89,340

The Tax Commission does not agree that the resolution
of this case can or should be obtained by applying either
of these methods.

16. The parties reserve their rights to object to any
of the\stipu;atibnsvon.éhe grounds of lack of relevancy or
materiality.

AGREED AND STIPULATED,.

~3l-
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

‘ DIRECTYV, INC. and Subsidiaries, Docket No. 14-ALJ-17-0158-CC

Petitioners,

Vs, STIPULATION

South Carolina Department of Revenue,

)
)
)
)
)
)
)
)
Respondent. )
)
)
)

In order to (i) clarify for the Court the issues involved in this matter and (it)
stipulate to certain factual items, Petitioner, DIRECTV, Inc. é.nd Subsidiaries, and
Respondent, the South Carolina Department of Revenue, hereby enter into this
Stipulation. The parties expressly reserve the right to raise and pursuc additional issues
for determination, and introduce evidence into the record, not inconsistent with this -

* Stipulation.

The parties stipulate as follows:

1. Onevof the issues presented by the Petitioner for determination in this appeal is
whether the Respondent is seeking an alternative method of apportionment to
source Petitioner’s subscription revenue from the provision of its direct broadcast
satellite services (“Subscription Revenue”).

2. In Petitioner’s Request for Contested Case Hearing and Preheaﬂng Statement
filed with this Court, one of the issues presented for determination was wh'ether
Respondent satisfied its burden of proof for the use of an alternative .

AN 12 2018
SC ADMIN, LAW COURT
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apportionment methodology under South Carolina Code Annotated (“Code™)
Section 12-6-2320.
. The parties wish to claﬁfy that Respondent does not assert that an alternative
apportionment methodology under Code Section 12-6-2320 was used or should be
used to source Petitioner’s Subscription Revenue for tax years 2006 through 2011
(the “Period at Issue”). |
The sole remaining issue presented for determination with respect to the sourcing
of Petitioner’s Subscription Revenue is how that revenue should be sourced under
Code Section 12-6-2290.
. Asaresult, Petitioner’s Prehearing Statement is deemed to be amended to remove
the assertions set forth in Paragraph No. 3(b) and Paragraph No. 4(b).
. Attached as Exhibit A is a schedule setting forth the amount of (i) Petitioner’s
total Subscription Revenue for each year during tile Period at Issue, (ii)
Petitioner’s total Subscription Revenue from South Carolina Customers for each.
year during the Period at Issue, (iﬁ) the total revenue from leases of set-top boxes
and sales of tangible personal property to South Carolina customers for each year
¢ .
during the Period at Issue, (iv) Petitioner’s total 1'évenue from leases of set-top
boxes and sales of tangible personal property for each year during the Period at
Issue, and (v) Petitioner’s total gross receipts for each year during the Period at
Issue.
. The parties will work together in good faith to verify and cohfum the amounts set

forth in Exhibit A and will provide this Court with a final version of Exhibit A

within two weeks of the conclusion of the trial.
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8. For each year during the Period at Issue, Petitioner included revenue from the

leases of set-top boxes and sales of tangible personal property to South Carolina

customers in the numerator of the gross receipts factor and the parties do not

dispute the treatment of this revenue.

Respectfully submitted,

South Carolina Department
of Revenue

(N\ e N, me!“ fmr“"“

Nicole M. Wooten

Counsel for Litigation
William J. Condon, Jr.
Counsel for Litigation

S.C. Department of Revenue
Post Office Box 12265
Columbia, SC 29211

(803) 898-1826 '

(803) 898-5147 Fax
Attorneys for Respondent

DIRECTYV, Inc. and Subsidiaries

B I b5t

John C. V&n Lehe, Jr., Esquire

Bryson M. Geer, Esquire

Nelson Mullins Riley & Scarborough, LLP
151 Mecting St. — Sixth Floor

Charleston, SC 29401-2239

(843) 720-4311

(843) 720-4348 Fax

R. Gregory Roberts (Admitted pro hac vice)
Mortison & Foerster LLP :

250 West 55th Street

New York, NY 10019-9601

- (212) 336-8486

January 12, 2015

(212) 468-7900 Fax

Andres Vallejo (Admitted pro hac vice)
Thomas H. Steele (Admitted pro hac vice)
Morrison & Foerster LLP

425 Market Street

San Francisco, CA 94105

(415) 268-7000

(415) 268-7522 Fax

Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I, the undersigned administrative assistant of the law offices of Nelson Mullins
Riley & Scarborough' LLP, attorneys for DIRECTV, INC. and Subsidiaries, do hereby certify
. that I have served all counsel in this action with a copy of the pleading(s) heremﬁelow specified
to the following address(es):
Pleadings:  STIPULATION

Counsel Served: U.S. Mail ,
Nicole M. Wooten, Esq.
William J. Condon, Jr., Esq.
South Carolina Department of Revenue
300A Outlet Pointe Blvd.
Post Office Box 12265
Columbia, SC 29211

S A,
Clrds ([4’ %\‘M £.p4
Cindy K. HcsE{) '
Sr. Administrafive Assistant

January 12, 2015

FILED

JAN 12 2015
SC ADMIN, LAW COURT
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Everywhere

409,564,133

S.C. Subséription Everywhere S.C. Lease/Sale Lease/Sale Revenue
revenue Subscription revenue  Revenue from STBs from STBs Total Revenues
- 2006 265,155,289 13,583,081,711 3,376,851 160,263,938 13,743,345,649
2007 297,356,680 14,900,247,218 12,547,540 582,796,802 © 15,483,044,020
2008 334,652,301 16,321,615,758 19,605,211 923,326,252 17,244,942,010
2009 361,394,437 17,348,388,812 26,702,174 1,238,157,983 18,586,546,795
2010 392,627,654 18,654,864,389 31,565,700 1,444,720,825 20,099,585,214
2011 19,689,434,914 42,129,631 1,925,855,682 21,615,290,596

EXHIBIT A.




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT COUNTY
Ralph King Anderson, III, Chief Admmlstratlve Law Judge R'f’ {:EEV D

JUL 14 201h
Case No. 14-ALJ-17-0158-CC o
N SC Court of Appeals
DIRECTYV, Inc. and its Subsidiaries, ............. e, Appellant,
V.
~South Carolina Department of Revenue, .........c.....eueie, - Respondent.
NOTICE OF APPEAL

Appellant, DIRECTV, Inc. & Subsidiaries, appeals the Amended Final Order
and Decision of the Honorable Ralph King Anderson, I, dated June 12, 2015, a copy
of which is attached at Exhibit A. Appellant received a copy of this decision on June .

12, 2015. This Notice of Appeal is timely filed within 30 days of receipt of that order.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: @Y‘?\m //n/ %

BrysonM Gher
SC Bar No. 13606

E-Mail: bryson.geer@nelsonmullins.com
John C. von Lehe, Jr.

SC Bar No. 5719
E-Mail: john. vonlehe@nelsonmullins.com

151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239

(843) 853-5200

1 In accordance with S.C. Code Ann. § 12-60-3370, Appellant has posted an appeal bond with the
Administrative Law Court.
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MORRISON & FOERSTER LLP

R. Gregory Roberts (admitted Pro Hac Vice)
rroberts@mofo.com :
250 West 55th Street
New York, NY 10019-9601
(212) 468-8000 .

v

Andres Vallejo (admitted Pro Hac Vice)
avallejo@mofo.com

Thomas H. Steele (admitted Pro Hac Vice)
tsteele@mofo.com

425 Market Street

San Francisco, CA 94105

(415) 268-7000

Attorneys for DIRECTYV, Inc. & its Subsidiaries

Charleston, South Carolina
July 4, 2015

Other Counsel of Record:

William J. Condon

Nicole M. Wooten

Mary Beth Campbell

Timothy C. Thomson

Counsel for Litigation

South Carolina Department of Revenue
Office of General Counsel for Litigation
301 Gervais Street

Columbia, SC 29201

(803) 898-1826

Attorneys for Respondent
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

DIRECTYV, Inc. & Subsidiaries,

) Docket No. 14-ALJ-17-0158-CC
)
Petitioner, )
. ) .
vs. ) AMENDED FINAL ORDER
) AND DECISION
) | RE CEIVELD
South Carolina Department of Revenue, )
) UL 14 2815
Respondent. ) 0L .
) gC Court of Appeass
- §

Appearances:

For the Petitioner: ~ R. Glegory Roberts, Esq.; Andres ValleJo Esq.; Bryson M. Geer,
Esq.; and John von Lehe, Esq.

For the Respondent: Nicole M. Wooten, Esq.; William J. Condon, Jr., Esq.; Timothy C.
Thompson Esq.; and Mary Elizabeth Campbell Esq.

STATEMENT OF THE CASE

This matter comes before the South Carolina Administrative Law Court (ALC or Court)
following DIRECTYV, Inc. & Subsidiaries” (DIRECTV or Petitioner) request for a contested case
hearing under S.C. Code Ann. § 12-60-460 (2014). DIRECTV is contesting the South Carolina
Department of Revenue’s (Department or Respondent) Determination denyiﬁg DIRECTV’s claim
for a refund of South Carolina corporate income and license fee taxes for the tax years 2006
through 2008 and the assessment of South Carolina corporate income and license fee taxes,
interest, and penalties for the tax years 2009 through 2011 (Tax Periods at Issuc).!

The Department’s Determination (Determination) concluded that applicable South
Carolina law and long-standing Department policy require DIRECTV to source all of the gross
receipts of its South Carolina subscription revenue to South Carolina because all of the income-
i)roducing activity related to DIRECTV’s South Carolina customers occurs in South Carolina.

DIRECTYV asserts that little or no subscription revenue from South Carolina customers should be

! The tax years noted relate to income tax years. Income taxes are generally due in arrears, while license fees arc
due in advance. For clarity, when the Court refers to tax years, reference is being made to income taxes for that year
and license fees due for the following year.

June 12, 2015 -

EXHIBIT A ) _
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included in the num;:rator of the gross receipts ratio because the majority of the income-producing
activity occurs outside of South Carolina.
A hearing was held before this Court on January 13 and 14, 2015.
ISSUES

The following issues are raised in this proceeding:

1. To what extent under S.C. Code Sections 12-6-2290 and 12- 6—2295(A)(5) did
Petitioner’s applicable income-producing activity occur within South Carolina??

2. Whether the Department properly assessed substantial understatement penalties
against DIRECTYV for taxes owed for 2009 through 2011.

4 STIPULATIONS OF FACT .

At the hearing into this matter and pursuant to Rule 25(C) of the Rules of Procedure for

the Administrative Law Court (ALC Rules), the parties entered the following written stipulations
of fact into the Record: ‘ '

1. One of the issues presented by Petitioner for determination in this appeal is whether
Respondent is seeking an alternative method of apportionment to source Petitioner’s subscription
révenue from the provision of its direct broadcast satellite services (Subscription Revenue).

2. In Petitioner’s Request for Contested Case Hearing and Prehearing Statement filed
with this Court, one of the issues presented fof determination was whether Respondent satisfied
its burden of proof for the use of an alternative apportionment methodology under S.C. Code Ann.
§ 12-6-2320.

3. The parties wish to clarify that Respondent does not assert that an alternative
apportionment methodology under Section 12-6-2320 was used or should be used to source
Petitioner’s Subscription Revenue for tax years 2006 through 2011 (Period at Issue).

4. The sole remaining issue presented for determination with respect to the sourcing
of Petitioner’s Subscription Revenue is how that revenue should be sourced under Sections 12-6-
2290 and 12-6-2295(A)(5).

5. As a result, Petitioner’s Prehearing Statement is deemed to be amended to remove
the assertions set forth in Paragraph No. 3(b) and Paragraph No. 4(b).

6. The parties submitted Exhibit A, a schedule setting forth the amount of (i)

Petitioner’s total Subscription Revenue for each year during the Period at Issue, (ii) Petitioner’s

2 The parties agree that at least some income-producing activity occurred within South Carolina.
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total Subscription Revenue from South Carolina Customers for each year during the Period at
Issue, (iii) the total revenue from leases of set-top boxes and sales of tangible personal property to
South Carolina customers for each year during the Period at Issue, (iv) Petitioner’s total revenue
from leases of slet-top' boxes and sales of tangible personal property for each year during the Period
at Issue, and (v) Petitioner’s total gross receipts for each year during the Period at Issue.

7. The parties agreed to work together in good faith to verify and to confirm the
amounts set forth in Exhibit A to provide this Court with a final version of Exhibit A within two
weeks of the conclusion of the trial. ' .
- 8. For each year during the Period at Issue, Petitioner included revenue from the leases
of set-top boxes and sales of tangible personal property (e.g., remote controls) to South Carolina
customers in the numerator of the gross receipts factor and the parties do not dispute the treatmeﬁt
~ of this revenue.

Afier the hearing, the parties determined Exhibit A that was attached to the Stipulations
did not need to be amended. Based upon the Stipulations of the parties, the Court adopts the
schedule setting forth the amounts listed in Exhibit A, and these figures shall be used in caleulating

the gross receipts ratio:

S.C. Total )
S.C. Total Lease/Sale | Lease/Sale
o o - A Total
Subscription | Subscription | Revenue Revenue Revenues
Revenue Revenue from Set- from Set-top
top Boxes Boxes
2006 265,155,289 | 13,583,081,711 | 3,376,851 160,263,938 | 13,743,345,649
2007 297,356,680 | 14,900,247,218 | 12,547,540 | 582,796,802 | 15,483,044,020
2008 1 334,652,301 | 16,321,615,758 | 19,605,211 | 923,326,252 | 17,244,942,010
2009 361,394,437 |17,348,388,812 | 26,702,174 | 1,238,157,983 | 18,586,546,795
2010 392,627,654 | 18,654,864,389 | 31,565,700 | 1,444,720,825 | 20,099,585,214
2011 409,564,133 | 19,689,434,914 | 42,129,631 | 1,925,855,682 | 21,615,290,596
FINDINGS OF FACT

Having observed the witnesses and exhibits presented at the hearing and taking into
consideration.the burden of persuasion and the credibility of the witnesses, I make the following
findings of fact by a preponderance of the evidence: |

DIRECTYV’s Business Operations

DIRECTYV is a multistate taxpayer headquartered in Los Angeles, California that offers

direct broadcast satellite video services to customers throughout the United States, DIRECTV
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accomplishes this through four general types of activities: marketing and sales; content

,develdpment (both originél and acquired programming); broadcast operations; and customer
service.3 Through DIRECTV’s marketing and sales activities, it advertises its programming
services to subscribers. DIRECTV engages in distinctive marketing activities on a natioﬁa] scale
which includes South Carolina. The goal of DIRECTV’s print and television advertising is to
encourage customers to call a toll-free number to place an order for television services.

‘Customers pay DIRECTV a subscription fee for access to hundreds of television
programming channels and other audio/visual options that are transmitted nationwide to
customer’s homes or businesses via satellites,. DIRECTV receives its programming from third
parties through satellite, fiber-optic cables, and over-the-air broadcast. DIRECTV also collects
programming from local broadcast television stations through the use of local collection facilities
throughout seven designated market areas (DMA). During the Tax Periods at Issue, DIRECTV
had four to six local collection facilities in South Carolina. .

The signals for the programming content are collected at broadcast and uplink centers.
These broadcast centers and uplink facilities transmit the programming content signals to the
satellites. The satellites then transmit the signals received from the broadcast centers and uplink
facilities direc_tly to DIRECTYV satellite dishes mounted on or near customer homes. DIRECTV
transmits its broadcast utilizing two types of beams from its satellites. One beam, the “CONUS”
beam, covers the entire United States. It transmits the national programming sold to DIRECTV.
The other beam is a narrow beam that transmits the local programming to the DMAs. Those
signals are then relayed from the dish to a set-top box located in the customer’s home or business,
which delivers the signals to the customer’s television set.

Customers pay a monthly subscription fee for access to basic channels and can also
purchase premium-channels and pay-per-view programs for an additional fee. In order to receive
the receive programming, customers must contract with DIRECTYV for the service, and then use a
satellite dish, remote controls, and set-top box provided by DIRECTV in order to access
DIRECTV’s programming. During the Period at Issue, DIRECTV provided customer service
support to customers in South Carolina through both owned-and-operated internal call centers and

third-party call centers, none of which were located in South Carolina. DIRECTV also employed

3 Although several affiliated entities are involved in the provisien of DIRECTV’s programming services, this case
involves only DIRECTYV Inc., and thus, the Court’s focus is upon the activities of that entity.
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two employees in South Carolina and contracted with third-party home service providers who
installed and serviced equipment in homes of new customers in South Carolina. Also during the
Tax Periods at Issue, DIRECTV began leasing the set-top boxes to customers in exchange for a
lease fee. However, the importance of these services. as to income production has not been
sufficiently explained.

DIRECTV’S source of revenue is the subscription revenue it receives from its
approximately twenty million subscribers. DIRECTV’s revenue includes monthly fees for
subscribing to one or more packages of video programming; revenue from pay-per-view
programming; revenue from the sale or lease of the set-top boxes; revenue from optional warranty
on the leased boxes (protection plans); and revenues from fees associated witﬁ high-definition set-
top boxes, set-top boxes with DVR, and multi-room viewing. I find that the rental and sales

receipts received from South Carolina customers are properly included in the numerator of the

gross receipts ratio.*

DIRECTV’s Income Tax Returns

For the 2006 through 2008 tax years, DIRECTV filed corporate income tax returns in South
Carolina in which it sourced 100% of subscription receipts from South Carolina customers to the
numerator of the gross receipts ratio. By doing so, DIRECTV used gross receipts ratios of
1.9539%, 2.0016%, aﬁd 2.0543% for years 2006 through 2008, respectively. In 2008, the
Department began an audit of DIRECTV. As a result of the audit, the Department accepted
DIRECTV’s original 2006 through 2008 corporate income tax returns as filed (i.e., the Department
did not make any adjustments to the tax returns). DIRECTV subseéuently ﬁled amended corporate
income tax returns for the 2006 through 2008 tax years, and the single change was the removal
from the gross receipts ratio of 100% of the subscription receipts from South Carolina customers
that DIRECTYV originally included in the numerator. The amended gross receipts ratios for years
2006 through 2008 were 0.0246%, 0.081%, and 0.1137%, respectively. DIRECTV explained the
change in a statement attached to each of the three amended returns:

This return is being amended to apportion sales receipts to the state under S.C. Code
. Ann. § 12-6-2295 which sources sales of services under a pro-rata cost of

(

4 The parties do not dispute the treatment of the rental income of the set-top boxes and agree that all such rental
income from the set-top boxes received by DIRECTV from South Carolina customers should be included in the
numerator of the gross receipts ratio for apportionment purposes. See Stipulation of Facts, filed Janvary 13, 2015.
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performance method.’ The originally filed return incorrectly apportioned satellite
television subscription receipts to South Carolina using market-based sourcing,
rather than the cost of performance sourcing that is prescribed by statute.

Because of the amended returns for 2006 through 2008, DIRECTV decreased its tax and license
fee liability by $5?976,816.00 and sought a refund in this amount. In a field audit report dated
November 29, 2011, the Department deﬁied the amended returns anvd‘related refunds and accepted.
the original returns as filed.

DIRECTV then filed its original 2009 through 2011 corporate income tax returns using the
same costs-of-performance method thét it used on its 2006 through 2008 amended returns; the
Department audited these returns as well.® In a field audit report dated January 28, 2014, the
Department assessed D]RECTV for income taxes and license fees for 2009 through 2011 using a
gross receipts ratio that included all of the subscription receipts from South Carolina customers in
the numerator. :

The Department subsequéntly issued its Determination and found that the
income-producing activity of DIRECTYV was the delivery of the sigﬁal into the South Carolina
customer’s home or business and onto the customers’ television sets and that, accordingly,
DIRECTV should include 100% of the subscription receipts received from South Carolina
customers in the numerator of the gross receipts ratio. DIRECTV subéequenﬂy requested a

contested case hearing regarding this Determination.

CONCLUSIONS OF LAW
General Conclusions .

This Court has subject matter jurisdiction in this case pursuaht to S.C. Code Ann. §§ 1-

5  Both Petitioner and the Department originally erred in how they referenced South Carolina’s apportionment
method for receipts from services; Petitioner in its amended returns for 2006-2008 referred to it as a “cost of
performance method,” and the Department referred to it as “market base sourcing” in its Report of Field Audit of
Petitioner’s 2009-2011 receipts. However, both parties agree, and have subsequently clarified their positions to reflect,
that South Carolina uses a method of apportionment based on the proportion of income-producing activity conducted
within the State. : .

6 DIRECTV did not include any of the subscription receipts from South Carolina customers in the numerator of the
gross Teceipts ratio on its amended 2006 through 2008 returns and on its original 2009 and 2010 returns. On its 2011
South Carolina return, DIRECTV changed its method again by including approximately $22 million ofits $410 million
subscription receipts from South Carolina customers in the numerator. DIRECTV did this by sourcing 0.11% of its
total subscription receipts to South Carolina based on a ratio of its alleged payroll in South Carolina to its total payroll.
From 2006 through 2010, DIRECTV did not source any subscription receipts to South Carolina because it claims that
the vast majority of its payroll and property were located outside of South Carolina.
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23-600(A) (Supp. 2014) and 12-60-460 (2014). The hearing before the ALC is a contested case
hearing and is heard de novo. Marlboro Park Hosp. v. S.C. Dep’t of Health and Envil. Céntrol,
358 S.C. 573, 579, 595 S.E.2d 851, 854 (2004). This Court must make its factual findings based
on the preponderance of the evidence. See S.C. Code Ann. § 1-23-600(A)(5) (Supp. 2014); see
also Anonymous (M-156-90) v. State Bd. of Med. Exam 'rs, 329 S.C. 371, 375-78, 496 S.E.2d 17,
19-20 (1998); Nat’l Health Corp. v. Dep’t of Health and Envil. Control, 298 S.C. 373, 379, 380
S.E2d 841, 844 (Ct. App. 1989). Because DIRECTV ivs challenging a determination by the
Department that it must source its South Carolina subscription receipts from South Carolina
customers to the numerator of the gross receipts ratio, DIRECTV has the burden of proof. See
Fordv. Atl. Coast Line R. Co., 169 SC 41, 168 S.E. 143, 167 (1932) (“The general rule is, in the
absence of valid statutory enactment to the contrary, that the burden of proof rests upon him who
has the affirmative of the issue. . . .”); see also Leventis v. Dep’t of Health and Envil. Control, 340
S.C. 118, 132-33, 530 S.E.2d 643, 651 (Ct. App. 2000). This burden requires DIRECTYV to prove
that the Department’s determination is errant by a preponderance of the evidence. See, e.g., Jamasik
. v. Fairway Qaks Villas Horizontal Prop. Regime, 307 S.C. 339, 346, 415 S.E.2d 384, 388 (1992)
(“Findings of fact based upon a ‘preponderance’ of the evidence are those supported by the greatest
‘weight, amount, credibility or truth’ as reflected by the whole of the evidence before the court, or
‘evidence which convinces as to its truth.””). '
Applicable Law
Itis well—settled law that the purpose of the ‘South Carolina allocation and apportionment
provisions is to provide for imposition of income tax “upon a base which reasonably represents
the proportion of the trade or business carried on within this State.” Hertz Corp. v. S.C. Tax
Comm’n, 246 S.C. 92, 142 S.E.2d 445 (1965).” Furthermore, a statutory provision must be given
a reasonable and practical construction consistent with the purpose and policy expressed in the
statute. Hay v. S.C. Tax Comm’n, 273 S.C. 269, 255 S.E.2d 837 (1979). The method of f

apportionment that a taxpayer must use depends upon the nature of the taxpayer’s business in this

7 Generally, allocation refers to the assignment of nonbusiness income to a specific state. See S.C. Code Ann. §
12-6-2220; Emerson Elec. Co. v. S.C. Dep’t of Rev., 395 S.C. 481, 486, 719 S.E.2d 650, 652-653 (2011) (noting that
a multistate corporation’s “non-business income is not apportioned among various states. Rather, non-business
- income is allocated to or deemed to be earned in a particular state . . . .”). Apportionment generally refers to the
assignment of business income of a corporation that is taxable in more than one state. See S.C. Code Ann. § 12-6-
2210(B); Emerson, 395 S.C. at 485, 719 S.E.2d at 652 (stating that “[a] corporation’s business income is apportioned
among the states in which it conducts business.”).
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State. During the Tax Periods at Issue, net income of a manufacturer or a dealer in tangible

personal property was apportioned based on a three-factor formula and later on a single sales factor = -

(see S.C: Code Ann. §§ 12-6-2250, 2252 (Supp. 2007)), while net income of substantially all
other taxpayers was apportioned based on a single gross receipts formula (see S.C. Code Amn. §
12-6-2290 (Supp. 2007)). Accordingly, for service providers, South Carolina law mandates the

following method of apportionment:

If the principal profits or income of a taxpayer are derived from sources other than
those described in Section 12-6-2252 or Section 12-6-2310, the taxpayer shall
-apportion its remaining net income using a fraction in which the numerator is gross
receipts from within this State during the taxable year and the denominator is total
gross receipts from everywhere during the taxable year. For purposes of this
section, items included in gross receipts are as provided in Section 12-6-2295.
S.C. Code Ann. § 12-6-2290.° Thus, service providers are required to use the single gross receipts
apportionment formula. For tax years after 2006, the final sentence of Section 12-6-2290 directs
taxpayers to S.C. Code Ann. § 12-6-2295 for a non-exclusive list of the items to be sourced, or
included, in the gross receipts apportionment ratio.l® The relevant subsection in this matter is

Section 12-6-2295(A)(5), which states:
(A) The terms “sales” as used in Section 12-6-2280 and “gross receipts” as used
in Section 12-6-2290 include, but are not limited to, the following items if they

have not been separately allocated:
* * *

(5) receipts from services if the entire income producing activity is within
this State. If the income producing activity is performed partly within and

8 In 2006, the South Carolina Legislature enacted a change in the apportionment method provided in Section 12-6-
2250 for taxpayers whose principal business in South Carolina is manufacturing or any form of collecting, buying,
assembling, or processing goods and materials within South Carolina, or selling, distributing, or dealing in tangible
personal property within South Carolina. The three-factor apportionment method for a multistate taxpayer (based on
property, payroll, and double weighted sales) changed to a single-sales-factor apportionment method. This change
was phased-in for income tax years beginning in 2007 through 2010. For income tax years beginning in 2011, the
single-sales-factor apportionment method in Section 12-6-2252 replaced the three-factor apportionment method in
Section 12-6-2250. See S.C. Rev. Ruling #09-15.

9 In 1995, the General Assembly repealed Chapter 7 and added Chapter 6 of Title 12. Accordingly, Section 12-6-
2290 replaced Section 12-7-1190 as the statute that directed taxpayers how to apportion net income related to services.
In 2007, the General Assembly amended Section 12-6-2290 by adding an additional sentence to the end of the existing
statute. That sentence reads as follows: “For purposes of this section, items included in gross receipts are as provided
in Section 12-6-2295.” 2007 South Carolina Laws Act 110 (S.B 91).

10 2007 South Carolina Laws Act 110 (S.B. 91) also added Section 12-6-2295, the companion statute to Section 12-
.6-2290. See 2007 South Carolina Laws Act 110, § 51.A; eff. June 21, 2007. These additions were effective for

DIRECTV’s 2007 tax year.
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partly without this State, sales are attributable to this State to the extent the
income producing activity is performed within this Statef[.]
Taxpayer Is a Service Provider

DIRECTYV provides direct broadcast satellite services to customers throughout the United
States. Its income is subscription revenue from providing these services and is not from engaging
in manufacturing or dealing in tangible personél property. Ina similar case, a Texas administrative
law court found that a direct broadcast satellite company was a service provider for purposes of its
apportionment laws. Anonymous Taxpayer v. Texas Comptroller of Pub. Accounts, 2013 WL .
3490605 (Tex. Cptr. Pub. Acct.) (May 17,2013). Asa service provider, Section 12-6-2290 is the
applicable statute to apportion DIRECTV’s adjusted net income to South Carolina. Further, after
2006, Section 12-6-2295(A)(5) is the supplemental sourcing statute when determining the
numerator of the gross receipts ratio, and réquires DIRECTV to source receipts from South
Carolina customers to South Carolina if the income-producing activity occurs in this State.
Therefore, for all Tax Periods at Issue, DIRECTV must apportion its net income to South Carolina
using a gross receipts factor in Secﬁon 12-6-2290.

As noted above, since 1958, the applicable South Carolina apportionment statutes have
always mandated that gross receipts be used when apportionﬁ;g net income to South Carolina for
a corporation whose income is generated from the provision of services. !!

Income-Producing Activity of DIRECTV

The Court must first determine whether any income-producing activity occurred in this
State and then decide whether that activity occurred within or without South Carolina. Only after
identifying the income-producing activity ié there a need to quantify ﬁow much of the income-

producing activity occurred in South Carolina.

Identification of the Income-Producing Activity

Effective for the 2007 tax year, Section 12-6-2295(A)(5) was applicable and supplemented
Section 12-6-2290.12 . Section 12-6-2295(A)(5) added the “income producing activity” language

1 Section 12-6-2295(A)(5) is the applicable sourcing statute for the 2007-2011 tax years at issue. Only Section 12-
6-2290 is applicable for tax year 2006.

12 Notably, when adding Section 12-6-2295(A) for the 2007 tax year, the General Assembly stated the foliowing in
2007 South Carolina Laws Act 110, § 51.A, eff. June 21, 2007: “To Amend . . . by adding Sections 12-6-2252 and
12-6-2295 so as to further provide for allocation and apportionment of business income for state income tax purposes
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to the apportionment statutes for service providers. The Department argues that the identity of

DIRECTV'’s income-producing activity is the delivery of the signal into the homes and onto the

television screens of its customers. Therefore, the Department contends that 100% of the
subscription receipts from South Carolina should be sourced to the numerator of the gross-receipts
ratio because there is no other income-producing activity related to DIRECTV’s business in South '
Carolina. To the contrary, DIRECTV presented evidence that its mcome—p1 oducing activities in
South -Carolina could be identified using four “value drivers.” Those “value drivers” are: 1)
DIRECTV’s content and programming; 2) DIRECTV’s acquisition and distribution of the content
to customers; 3) DIRECTV’s marketing and sale of its service; and 4) DIRECTV’s customer
services. ’ ‘

The Court concludes that pursuant to Section 12-6-2295(A)(5), DIRECTV’s income-
producmg activity includes the customers’ subscriptions and delivery of the signal into the location
and onto the television screens of its customers. In identifying this income-producing activity, the
Court considered the activities of businesses in the direct broadcast services industry and the
sources of income within the industry. DIRECTV derives income from monthly subscription
receipts that customers pay to DIRECTV in order fo view its video programs in their homes and
businesses. These subscription receipts are received as a result of the delivery of the signal into
the customer’s home and onto the customer’s television, and are therefore directly related to the
income-producing activity of DIRECTV.

The Court, however, does not adopt the view of the Department that income-producing
activity of businesses within the direct broadcast services industry is completely limited to the
delivery of a signal into the customer’s home and onto the customer’s television. Rather, the Court
agrees with Professor Richard D. Pomp that “opinions can differ on how to measure the extent to
which income-producing activities take place in South Carolina, but answering that question by
simply ignoring the outside activities is unacceptable

In Walter E: Heller W., Inc. v. Dep’t of Revenue, 161 Ariz. 49, 775 P.2d 1113 (1989), the
Arizona Supreme Court analyzed how interest income earned on loans made to Arizona customers

should be sourced under provisions that mirrored the Uniform Division of Income for Tax

by basing the determination only on a sales factor and to define the terms ‘sales’ and ‘gross receipts’ consistently and
specifically for that purpose[.}”
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Purposes Act (UDITPA).!* In reaching its decision, the Arizona Supreme Court did not simply
look to the location of the customer as the Department does here. Rather, the court determined
that the income-producing activities consisted of the solicitation of new customers, the
investigation of credit records of potential customers, and the servicing of such contracts, all of
which occurred in Arizona. Id. at 53-54, 775 P.2d at 1116-17. Therefore, the court’s reasoning
implies that the location of customers does not necessarily identify the income-producing activities ‘
of the taxpayer and therefore is not a reasonable method of identification.

In this case, the evidence also suggested that there may be other activities, such as
advertising, that influence the customer’s decision to make the purchase. In explaining those
activities from DIRECTV’s perspective, Dr. Brian J. Cody testified that he employed DIRECTV’s
payroll and net value of assets as proxies in identifying DIRECTV’s income-producing activities.
Dr. Cody explained the “[t]wo measures which are proxies . . . [a]re not perfect, but they’re proxies
....” However, that evidence is simply insufficient to satisfy DIRECTV’s burden of proof.

« Our Supreme Court “has long realizgd the practical impossibility of a state’s achieving a
perfect apportionment of expansive, complex business activities such as those of Appellant, and
has declared that ‘rough approximation rather than precision’ is sufficient.” Covington FEabrics
Corp. v. S.C. Tax Comm’n, 264 S.C. 59, 66-67, 212 S.E.2d 574, 577-78 (1975). The Court also
noted that “[a]lthough exactness in apportionment is desirable, all that is required is a reasonable
approximétion.” Though this Court recognizes that an exact determination of the identity of the
income-producing acﬁvifies is not possible, I find that Dr. Cody’s proxies in identif};ing
DIRECTV’S income-producing activities are so far from peffect as to be of no practical value.
DIRECTV did not sufficiently explain the effect of its value drivers on income'production in this
State. In other words, DIRECTV’s evidence is just too nebulous to properly identify whether
DIRECTV’s value drivers are income producing and the extent to which such production occurs.
Therefore, though Section 12-6-2295(A)(5) provides “flexibility” in determining the relative
amount of income-producing activities in the State, Dr. Cody’s payroll-and-assets method does
not provide a reasonable approximation of the income-producing activities performed by

DIRECTYV in South Carolina or the value attributable to such activities. Though its evidence did

13 UDITPA was created in 1957 by the Uniform Law Commission as a model statute for the division of income
for income tax purposes. The goal of the Uniform Law Commission in drafting UDITPA was to develop a model

act that would be widely adopted..
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reflect that its advertising probably produced some income, the evidence did not reflect what
portion of DIRECTV’s cost was either attributable to South Carolina customers or may have
influenced South Carolina customers :to subscribe to DIRECTV. Instead, the Court was left to
speculate as to the extent to which DIRECTV’s content and programming, acquisition and
distribution thereof, advertising, and customer service in installing and maintaining its equipment
within this State influenced customers’ decision to subscribe to DIRECTV.

Moreover, it does not appear that some of the activities that DIRECTV attributes to income
production are actually incbme—producing activities. DIRECTV argues that its cost to produce the
content and broadcast of signals into South Carolina should be considere.d as an income-producing
cost. The Department, on the c;ther'hand, argues that only the delivery of the signal into the
customer’s home and onto the customer’s television is income-producing activity. Thus, the
pertinent issue here is at what point DIRECTV’s activities become income-producing. Both
parties assert that the holding in Mercury Motor Express, Inc. v. S.C. Tax Comm’n, 244 S.C. 134,
135 S.E.2d 756 (1964) is applicable to this case. In Mercury, the South Carolina Suprerﬁe Court
ad\dressed the income-producing activity of an interstate freight hauler. The taxpayer argued that -
the apportionment formula produced an unconstitutional relsult because it apportioned 17% of its
income to the State (reflecting that 17% of its mileage was in the State), while revenue from freight
either originating or delivered to South Carolina aoéounted for only 1% of its gross revenue. The
taxpayer asserted that when its trucks were merely traveling through South Carolina, they were
not engaged in any activity that contributed to the taxpayer’s net income. Rather, the taxpayer
argued that the taxable event should only occur if it was delivering freight in the State of South
Carolina; otherwise the State’s mileage formula produced “an arbitrary, discriminatory and
unconstitutional results, in violation of the commerce clause. . . .” In other words, the taxpayer in

‘Mercury contended that the incidental act of transporting freight through the State should not be
considered as a taxable event.

The Supreme Court listed a series of transactions that occurred in the freight hauling
business: solicitation of the freight, picking up the freight, hauling the freight, dropping off the
freight, and collecting the hauling charges. The Supreme Court held that while each of these
transactions was “necessarily incidental to the production of [the business’s] income,” the activity
that “primarily earn[ed] the income” was the hauling of freight “through and over the highways of
the State of South Carolina.” Id. Thus, the Court focused upon the company’s primary activity in

ROA 0548




defermining whether South Carolina’s tax was arbitrary. However, that focus did not specifically
equate to the issue to be determined in this case.

In Mercury, the Supreme Court found that both the “incidental” and “primary” activities
of the appellant’s business “contribute[d] to the earnings and net income of the appellant” and
were “necessarily incidental to the production of its income.” Presumably, the Court distinguished
thdse activities for a reason.'* However, the Court gave no explanation of the distinction between
the “incidental” versus “primary” activities or why such a distinction was made. Nevertheless,
Mercury did not address activities occurring prior to the “solicitation of freight.” Therefore,
Mercury provides no guidance for activities occurring before the solicitation of DIRECTV’s
services.

Here, Petitioner engages in other “preparatory” activities that eventually lead to satellite
signals being beamed into this State. But those activities have no bearing on a customer’s decision
to subscribe to, i.e. solicit, Petitioner’s services, nor do they occur as a result of that decision to
subscribe.  For instance, the national programming through the CONUS beams would exist
regardless of whether there were any subscribers in South Carolina. Thus, such “preparatory”
activities are too attenuated to the production of income tb be considered “income-pfoducing
activity” for purposes of Section 12-6-2295(A)(5). |

Analogizing the facts in this case to the holding in Mercury, the beaming of the satellite
signals through the air of South Carolina to the customer’s dish, set-top box, and television screen,
and the collection of charges for such service, are also analogous to the loading, hauling, and
delivery of freight following the customer’s solicitation of that freight, and the collection of
charges therefor. IHowever, the other prior activities that prepare the way for DIRECTV’s
provision of services, i.e., the infrastructure for producing and collecting the programming content
and transmitting the signals would, in comparison to the facts in the Mercury case, be akin to the
manufacturing and transfer of the freight through its infrastructure to a storage location, from
which it is later — only after an order is placed (or “solicited,” as the Supreme Court put it) —

loadéd, hauled, and delivered, and for which charges are collected. Though Mercury did not

141t is notable that the Supreme Court was not considering the same issue that is before the ALC. The Supreme
Court was sccking to determine whether the taxing method utilized by this State was constitutional. The Court’s
purpose in considering whether South Carolina was taxing the primary activity could-simply have been a method to
determine whether the statute had a rational basis. . Therefore, the emphasis placed upon the Court’s analysis of
“incidental” versus “primary” activities appears to be undue.
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address such pre-order activities, I find that the ones at iséue in this case are too attenuated to be
considered income-producing. ,

More importantly, the evidence failed to establish that these services directly related to the
production of income. In sum, DIRECTV failed to sufficiently identify its outside income-
producing activities.! Even as to local programming, ‘though it is almost completely geared
towards South Carolina residents, DIRECTYV failed to 'prove what impact the availability of local
programming has on South Carolina customers’ decision to subscribe to DIRECTV.

. Consequently, the remaining evidence is that the transmission of the beams to the customers, as
well as the subsequent activities performed that allow South Carolina customers to exf)erience
DIRECTV’s services — such as the sale/lease, installation, or repair of set-top boxes that are sold
or leased to customers —are income-producing activities under Section 12-6-2295(A)(5); and all

occur entirely within the State,

Sourcing of the Income-Producing Activity

DIRECTV argues that nearly all of the income-producing activities it identified in this
matter occurring outside of South Carolina should be sourced to the location of the activities
performed by DIRECTV. At the outset, the Court disagrees that DIRECTV has sufficiently
identified its activities to be sourced.'® -Furthermore, even if it had identified those activities,
DIRECTV failed to sufficiently establish that those activities should be sourced elsewhere.

Pursuant to Section 12-6-2295(A)(5), a service provider’s gross receipts are sourced to
South Carolina based on the location of the income-producing activity according to one of two
prongs. In the first prong; all of the gross receipts are sourced to South Carolina “if the entire
income-producing activity is within this State.” S.C. Code Ann. § 12-6-2295(A)(5) (Supp. 2007).
In the second prong, “[ilf the income-producing activity is performed partly within and partly

15 For example, as will be discussed infra, advertising performed within or without the South Carolina could be
considered income-producing activity. However, DIRECTV did not provide any cvidence that reflected
approximately how much of its advertising was directed at South Carolina and what impact such advertising had on

revenue generated in South Carolina.

16 As noted above, DIRECTV argues its “value drivers,” reflect its income-producing activity. While DIRECTV
may rely heavily upon “value drivers” in determining the value of certain components within its company, DIRECTV
has, as aforementioned, failed to sufficiently demonstrate whether and to what extent those value drivers are income-
producing activities as required by the applicable and mandatory language of Section 12-6-2295(A)(5) when
calculating the numerator of the gross receipts factor.
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without this State, [gross receipts are sourced to South Carolina] to the extent the
income-producing activity is performed in this State.” Jd.

DIRECTV argues that its income should be sourced based upon payroll and assets/property
factors, similar to the taxpayer in Lockwood Greene Eng’rs, Inc. v. S. C. Tax Comm 'n, 293 S.C.
447, 361 S.E.2d 346 (Ct. App. 1987). The applicable statute for apportioning net income from a
taxpayer whose principal profits were derived from setrvices at the time of Zockwood Greene was

Section 12-7-1190 (1976) which stated: -

If the principal profits or income of a taxpayer . . . are derived from sources other
than manufacturing, producing, collecting, buying, assembling, processing, or
selling, distributing or dealing in tangible personal property such taxpayer shall
make returns and pay annually an income tax upon a proportion of its remaining
net income computed on the basis of the ratio of gross receipts from within this
State during the income year to the total gross receipts of such year within and
without the State.

S.C. Code Ann. § 12-7-1190 (1976).

The taxpayer in Lockwood Greene unsuccessfully argued that the then-applicable
apportionment statute for net income related to sérvices — Section 12-7-1190 — prescribed one rule
(i-e., the origin-of-payment rule) for all businesses that do not deal in tangible personal property.
The South Carolina Court of Appeals did not accept the taxpayer’s argument that Section 12-7-
1190 was a one-rule statute and that all net income to be apportioned under Section 12-7-1190
must be apportioned under the same method. Se{/eral facts support the Court of Appeals’
determination: (1) the Court of Appeals did not believe that the use of different methods for
different industries when applying Section 12-7-1190 created a constitutional problem;'” (2) the
Court of Appeals clearly suggested a distinction between finance companies and media
broadcasters on one hand and personal professional service firms, such as Lockwood, on the other

when determining where to source service receipts;'® and (3) the Court of Appcals noted that the

17 After hearing the taxpayer’s argument (that the Department had not consistently applied Section 12-7-1190) and
considering the guidelines (which illustrated the Department’s policy of allowing the use of different methods for
different industries), the Court of Appeals stated, “[w]e discern no constitutional basis for Lockwood’s argument.”
Lockwood Greene, 293 S.C. at 450 n.1, 361 S.E.2d at 348 n.1.

8 Id at 450,361 S.E.2d at 348 (“We are not persuaded [finance companies and media broadcasters] are comparable
to Lockwood. By contrast, the Tax Commission guidelines concerning law firms, accounting firms, entertainment
and sports companies, and hospital management companics all focus on whether the services are performed in South
Carolina.”). Implicit.in this finding is the fact that the only reason for the Court of Appeals to distinguish a taxpayer
like Lockwood from companies in other industries was the Court of Appeals® belief that Section 12-7-1190 was not a
“one-rule statute,” and that different methods could be used for different industries when applying Section 12-7-1190.
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Lockwood firm “provides services to its clients through highly trained engineers and personnel in
various offices” and that a‘ “client pays an engineering firm for the expertise and time of its
employees.” Lockwood Greene, 293 S.C. at 449, 361 S.E.2d at 347 (emphasis added). Based on
the specifics of Lockwood’s bﬁsiness, the Court of Appeals then concluded, “Therefore, an
engineering firm’s business carried on in a state is reasonably measured by the services rendered
by its personnel in the state,” which “is epitomized by the ‘place of .activity’ test advanced by” the
Department. Id. Again, it would not have been necessary for the Court of Appeals to address the
specifics of Lockwood Greene’s business if Section 12-7-1 190 was a “one-rule statute.”

On one hand, the Court’s decision in Lockwood Greene did not mandate that the net income

of all service providers be apportioned based on a “place of activity” test that is quantified by a

- payroll factor or some other cost-based factor. The Court of Appeals specifically recognized that

the Department’s audit guideﬁnes at the time sourced revenues of personal professional service
providers (e.g., engineering, law, and accounting firms) to the “place of activity.”1® Lockwood
Greene, 293 S.C. at 450, 293 S.E.2d at 348. At the same time, the court was not persuaded that

service industries, such as finance companies and media broadcasters, were comparable, thus

. implying that revenues of service industries were sourced to the “origin of payment” (i.c., location

of the borrower or customer) Id. The Court of Appeals also held that no constitutional problem
existed with the Department’s policy of sourcing revenues of services providers in a different
manner for different industries. Id. at 450 n.1, 361 S.E.2d at 348 n.1.

Accordingly, the result of Lockwood Greene was tﬁe Court of Appeals’ holding that (1) a
personal professional service firm should source its gross receipts to South Carolina based on the
“place of activity” test; and (2) affirmation that the Department’s then-existing policy of using
different methods for different industries to source service-related net income to South Carolina,

was in compliance with Section 12-7-1190. Further, despite DIRECTV’s.contention, the Court of

19 The Department argues that it has had a longstanding policy in place regarding the sourcing of service-related net
income and that it is therefore entitled to deference. However, this policy, though once apparently written down and
acknowledged by the Court of Appeals in Lockwood Greene, is no longer written anywhere and apparently has not
been for some time. As the finding of fact in Lockwood Greene is the only evidence of this policy, I find that this
finding of fact is insufficient as a basis for deference. Moreover, “[p]olicy or guidance issued by an agency other than
in a regulation does not have the force or effect of law.” See S.C. Code Ann. § 1-23-10(4) (2005). See also Kirven v.
Cent. States Health & Life Co., of Omaha, 409 S.C. 30, 45, 727 S.E.2d 794 802 (2014) (“[A)n agency guideline does
not have the force of law, and in any event, can never trump a regulation.... Policy or guidance issued by an agency
other than in a regulation does not have the force or effect of law.”) (quoting Doe v. S.C. Dep't of Health & Human .

Servs., 398 8.C. 62, 68 0.7, 727 S.E.2d 605, 608 n.7 (2011)).
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Appeals in Lockwood Greene did not impose a one-rule “place.of activity” test for apportioning
service-related income in South Carolina on all multistate corporate taxpayers. The Court of
Appeals clearly supported the Department’.s use of different methods for different industries and
did not reject Lockv&{ood’s “one-rule” argument only to replace it with a different one-rule
requirement.?

* Unlike the taxpayér in Lockwood Greene, a DIRECTV customer did not hire specific
professionals and is not paying for those professionals’ expertise and time, or that of any other
DIRECTYV employee or contractor. Instead, the customer is paying for video programming to be
~ viewed on the customer’s television at the time and place the customer demands. DIRECTV does
not sell contract negotiations. It does not sell network management services. It does not sell
broadcast infrastructure or satellite triangulation. Rather, DIRECTV is in the business of selling
television broadcast subscriptions to customers; and without the actual delivery of that broadcast
signal into South Carolina homes, it Wéuld not have generated the income at issue here. Indeed,
as noted above, the national programming through the CONUS beams would exist regardless of
whether there were any subscribers in South Carolina; therefore, such broadcasting is preparatory
activity. Asto local broadcasting in South Carolina, though it is almost completely geared towards
South Carolina residents, DIRECTV provided no evidence of what impact the availability of local
programming has on South Carolina customers’ decision to subscribe to DIRECTV.

Furthermore, as noted above, Dr. Cody testified that he employed DIRECTV’s payroll and
net value of assets as proxies in determining and sourcing DIRECTV’s income—produ_cing
activities. However, as with the determination/identification of income-producing activities, the
Court also rejects as too nebulous this approach to sourcing gross receipts to South Carolina. In
sum, the payroll-and-assets method of Dr. Cody does not provide a reasonable approximation of
the income-producing activities performed by DIRECTV in South Carolina, and the value.
attributable to such activities.

Moreover, the approach proposed by Dr. Cody unduly emphasizes what amounts to “costs

of performance.” It is clear that South Carolina is not a UDITPA State, and it does not require

2 When Section 12-6-2295(A)(5) was enacted, the distinction between “place of activity” and “origin of payment”
became irrelevant and the question then became whether the income-producing activity occurred completely within
the State of South Carolina, and if only partly within the State, in what proportion it was conducted within the State.
Lockwood Greene, in light of Section 12-6-2295(A)(5), still suggests that income-producing activity is the acts of a
business that directly result in the purchase of a product or service. Finally, as discussed supra, the location of income-
producing activity will vary depending on the industry,

N
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apportionment of the net income of service providers based upon costs-of-performance elements.
Although South Carolina’s Section 12-6-2295(A)(5) is similar to UDITPA’s Section 17, the
General Assembly specifically chose not to include the phrase “based on costs of performance.”
South Carolina’s applicable statutes merely require the apportionment of a service provider’s net
income using a gross-receipts ratio, and the gross receipts are attributable to South Carolina if the
income-producing activity occurs within South Carolina or, if the income-producing activity
oceurs both within and outside of South Carolina, to the extent that the income-producing activity
is performed within South Carolina.

Likewise, the South Carolina courts have nevér imposed a costs-of-performance api)roach
to sourcing receipts of service providers to South Carolina. In addition to not beiﬁgé costs-of-
performance state, South Carolina has never been a state that always sourced receipts to the state
in which the market exists (i.e., to the location of the customer or where the benefit is received).
While some states, such as California, have statutorily adopted a market-based approach to source
gross receipts of a service proyider,21 South Carolina has not adopted any such “blanket” approach,
be it market-based, costs of performance, or otherwise. Rather, its policy has been one of
apportioning net income “upon a base which reasonably represents the proportion of the trade or
business carried on within this State.” Lockwood Greene, 292 S.C. at 449, 361 S.E.2d at 347
(citing Hertz Corp. v. S.C. Tax Comm’n, 246 S.C. 92, 142 S.E.2d 445 (1979)); see also S.C. Code
Ann. § 12-6-2320(A) (Supp. 2000). Thus, the Court agrees with Professor Pomp that instead of
mandating one method (e.g., “costs of performance” or “market-based”) for determining the
amount and location of income-producing activities, S.C. Code Section 12-6-2295(A)(5) prox}ides
“flexibility” in determining the relative amount of income-producing activities in the State. This
approach necessitates flexibility in application of lav.v. and policy to different and often diverse
service industries. See Dish DBS Corp., at *9-10 (“Lockwood Greene could bé interpreted to
apply a flexible standard based on where the income producing activity takes place, which varies
upon industry type.”). | ‘ |

Even in many states that have adopted the costs-of-performance language within their
applicable statutes or regulations, such states have found that the income-producing activity was

not located in the state(s) in which significant costs were incurred. For instance, in Heller W,

2l See Cal. Rev. & Taxation Code (R&TC) § 25136; Cal. Code Regs. § 25136-2.
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Inc., the Arizona Supreme Court determined that the taxpayer’s income-producing activity
occurred solely in Arizona despite the fact that the California-based commercial financing
company that received income from loans it made to Arizona borrowers incurred most of its costs
in California. 116 Ariz. at 51, 53, 775 P.2d at 1115, 1117. Importantly, the applicable Arizona
statute was the same as S.C. Code Ann. § 12-6-2295(A)(5) except that the Arizona sourcing statute
actually used the phrase “costs-of-performance.” Even though this 1anguage in the Arizona
statute gave that taxpayer’s costs-of-performance argument more merit, itAwas not enough to
convince the court to find that the income-producing activity occurred outside of Arizona. The
taxpayer argued that its income-producing activity was the borrowing of money by Heller Western
through its Los Angeles headquarters to make loans to customers in Arizona. Id at 50, 775 P2d
at 1114. The Arizona Supreme Court held that “[tfhough borrowing of funds [in California] may
be an important step in Heller Western’s financing process, the direct generation of the loans
occurred in Arizona. We conclude that Heller Western’s éales activity in Arizona constituted the
income producing activity contemplated by our tax regulations.” Id. at 53, 775 P2d at 1117. That
court went on.to provide the following reasoning:

Heller Western's costs in procuring the [product that it has sold to Arizona
customers] are analogous to the costs of a merchandise retailer in procuring his
inventory. Heller Western can no more argue that its receipts from Arizona loan
consumers should not be taxed due to its out-of-state involvement in procuring its
‘inventory’ than a retailer who is engaged in extensive dealings out of state to buy
his merchandise could argue that he should not be taxed on the goods he sells to
consumers here.”

Id. This reasoning is applicable in the instant case.

This is not to suggest that the Court should not consider out-of-state activity when
determining whether activity is income-producing, nor does this suggest that no such out-of-state
income-producing activity occurred in this case. For instance, it is possible that advertising

performed within or without the South Carolina could be considered income-producing activity.*?

2 For example, in Ameritech Publ’g, Inc. v. Wis. Department of Revenue, 327 Wis.2d 798, 788 N.W.2d 383 (Ct.
App. 2010) (unpublished), 2010 WL 2519583, the Wisconsin Court of Appeals affirmed the taxing authority’s
determination that the income-producing activity of a company that received advertising revenue by placing the
advertisements in telephone directories distributed in Wisconsin “was performed in Wisconsin when the advertisement
reached its intended, Wisconsin audience.” Id. at 2010 WL 2519583, *5. Indeed, the court found that the income-
producing activity occurred solely in Wisconsin, even though the vast majority of the taxpayer’s costs to gather the
advertising and to publish the telephone directory were incurred outside of Wisconsin and ‘despite the fact that the
applicable Wisconsin statute incfuded the phrase “costs of performance” (unlike the South Carolina statute). The
Court of Appeals concluded that the advertising company’s customers were paying for the broad access that the

f

ROA 0555




However, DIRECTV did not provide any evidence that reflected approximately how much of its
advertising was directeﬂ at South Carolina and what impact such advertising had on revenue
generated in South Carolina. Therefore, the Court cannot consider advertising in this case.
Finally, even if this Court ruled that South Carolina was a costs-of-performance state, and
that costs of performance therefore applied in this case, DIRECTV did not present sufficient
evidence to determine its income-producing activities or to quantify how much income-producing
activity occurred in any applicable state. Furthermore, DIRECTV put no value on its subscriptions
or the value perceived by its customers. DIRECTV simply did not provide sufficient information

on how to apportion its subscription receipts between states in which it believes income-producing

activities occur.

Substantial Understatement Penalties

Civil penalties are applied to every South Carolina tax law that requires a return unless
otherwise provided. S.C. Code Ann. § 12-54-43. Such penalties are considered a tax owed to this
State. Id Further, “[i]f any tax is not paid when due, interest is due on the unpaid portion from
the time the tax was due until paid in its entirety.” S.C. Code Ann. § 12-54-25(A). Section 12-
54-155(A)(1) states that “[i]f there is an underpayment attribufable to .. . a substantial
understatement of tax for a taxable period . . . there must be added to the tax an amount equai to
twenty-five percent of the amount of the underpayment.” (emphasis added). For purposes of this
subsection, “understatement” means the excess of the amount of the tax required to be shown on
the return for the taxable period over the amount of the tax imposed Which is shown on the return.
“[Tlhere is a substantial understatement of tax for a taxable | period if the amount of the
understatement for the taxable period exceeds the greater of ten percent of the tax required to be
shown on the return for the taxable period or five thousand dollars.” Id. § 12-54-155(B)(1)(a).
However, Section 12-54-155(B)(2)(b) adds the following:

The amount of the understatement . . . must be reduced by that portion of the
understatement which is attributable to the tax treatment of an item: (i) by the
taxpayer if there is or was substantial authority for that treatment, or (ii) with

- respect to which the relevant facts affecting the item’s tax treatment are
adequately disclosed in the return or in a statement attached to the return and there
is a reasonable basis for the tax treatment of the item by the taxpayer. . . .

~

company could provide to a Wisconsin audience, and that the taxpayer’s income-producing activity was thus “the
provision of access 1o a Wisconsin audience.” Id. at *9-10
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Moreover, subsection (D)(1) further adds that “[a] penalty must not be imposed pursuant to this
section with respect to a portion of an underpayment if it is shown that there was a reasonable
- cause for the portion and that the taxpayer acted in good faith with respect to the portion.” F inally,
“[u]nless specifically prohibited, the department-may waive, dismiss, or reduce penalties provided
for in this chapter.” S.C. Code Ann. § 12-54-160. ,

In the instant matter, the Department was correct in its calculation of the understatement
of taxes owed for 2009-2011 (and interest thereon), and that amouﬁt was properly not reduced. I
find that there was no substantial authority for DIRECTV’S treatment of subscription receipts.
Also, though DIRECTV appropriately disclosed relevant facts affecting subscription receipts, I
find that DIRECTV’s basfs for its tax treatment of the subscription receipts to be unreasonable.

I also find that the Department was correct to apply a substantial understatement penalty
for underpayment of taxes owed for 2009 through 2011. Though DIRECTV acted in good faith
with respect to bringing its claim regarding thé portions of the understated tax amounts, I find that
DIRECTV did not have “rcasonable cause” (emphasis added) for the underpaid taxes, i.e.,
DIRECTV’s method of calculating subscription receipts was unreasonable. Nevertheless, because
the Court finds that DIRECTV acted with sufficient belief in bringing its claim regarding the
portion of the understated tax amounts, the Court, pursuant to Section 12-54-160, concludes that a
reduction in the penalty imposed upon DIRECTV should be reduced. Therefore, the Court shall
reduce the penalty originélly sought by the Department to 25% of that amount.

Conclusion

After considering the evidence in the record and the pertinent legal authorities, I conclude
that based upon the reliable evidence, DIRECTV’s income-producing activity is the delivery of
the signal into the homes and onto the television sets of DIRECTV’s customers. All of those
income-producing activities related to South Carolina customers occurred entirely within South
Carolina; therefore, 100% of DIRECTV’s subscription receipts from South Carolina customers
must be sourced to the numerator of the gross receipts ratio. This Court rejects DIRECTV’s
attempt to source the subscription receipts from South Carolina customers outside of South

Carolina based upon costs of performance. Finally, DIRECTV is liable for. substantial

underpayment penalties.
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ORDER
IT IS THEREFORE ORDERED that DIRECTV’s refund requests for its amended 2006,
2007, and2008 income tax returns are denied. '
IT IS FURTHER ORDERED that DIRECTV be asséssed $6,646,168.00 in tax and
license fees, $653,425.00 in interest, and $1,246,155.75 in penalties with regard to its 2009, 2010,
and 2011 incdme tax returns. ' '

- AND IT IS SO ORDERED.

Ralph King Anderson, III
Chief Administrative Law Judge

\

June 12, 2015
Columbia, South Carolina
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CERTIFICATE OF SERVICE
I, E. Harvin Belser Fair, hereby certify that I have this date served this Order upon al}

parties to this cause by depositing a copy hereof in the United States mail, postage paid, in the
Intcragency Mail Service, or by electronic mail, to the address provided by the party(ies) and/or

£, wé»w%iz.m\,aw

E. Harvin Belser Fair
Judicial Law Clerk

_their attorney(s).

June 12, 2015
Columbia, South Carolina

RECEIVE]
JuL 142015
5¢ Court of Appeiic
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT C Tt

Ralph King Anderson, TII, Chief Administrative Law Judge JUL 14 2g75

. 5C Court of Appeais
Case No. 14-ALJ-17-0158-CC . '
DIRECTYV, Inc and its Subsidiaries,.................... v Appellant,
V.
South Carolina Department of Revenue, ...................... Respondent.
PROOF OF SERVICE

I the undersigned Administrative Assistant of the law firm of Nelson Mullins
Riley & Scarborough, LLP, attorneys for DIRECTV, Inc. & its Subsidiaries, do hereby
certify that I have served all counsel in this action with a copy of the pleading(s)
“hereinbelow specified by mailing a copy of the same by United States Mail, postage .
prepaid, to the following address(es): :

Pleadings:
NOTICE OF APPEAL

Counsel Served:

William J. Condon

"Nicole M. Wooten

Mary Beth Campbell

Timothy C. Thomson

Counsel for Litigation

South Carolina Department of Revenue
Office of General Counsel for Litigation
PO Box 12265 ‘

Columbia, SC 29211

S T

Donna Horn
Administrative Assistant

, 2015
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
DIRECTYV, Inc., ) Civil Action No. 14-ALJ-17-0158-CC
Petitioue;, ; |
vs. ; - NOTICE OF FILING APPEAL BOND
South Carolina Department of Revenue, ;
Respondent. ;

DIRECTV, Inc. (“DIRECTV?) hereby files the attached appeal bond in the
amount of Seven Million Six Hundred Four Thousand Five Hundred Eighty—Niné and No/100
Dollars ($7,604,589.00) issued by Westchester Fire Insurance éompany [Bond No.
. K09106893] (the “Bond”)'as required by S.C. Code Ann. § 12-60-3370 (Law Co-op. 2006)
(providing that “a taxpayer shall pay, or post a bond for, all taxes, not including penalties or
civil fines, deternﬁned to be due by the administrative law judge before appealing the decision
to the court of appeals”). (See Ex. A, Appeal Bond.) The Bond shall remain in effect during
DIRECTV's appeal to the South Carolina Court of Appeals and thereafter until all appeals and

remanded proceedings, if any, are finally concluded.

[Signature Block on Following Page]

FILED

JUL - 8 2018
SC ADMIN, LAW COURT
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By: %W m @V

John C. voslLehe, Jr.
SC Bar No. 5719

E-Mail: john.vonlehe@nelsonmullins.com
Bryson M. Geer

SC Bar No. 13606

E-Mail: bryson.geer@nelsonmuilins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239

(843) 853-5200

MORRISON & FOERSTER LLP

R. Gregory Roberts (admitted pro hac vice)
E-Mail: RRoberts@mofo.com

250 West 55™ Street

New York, NY 10019-9601

(212) 468-8000

MORRISON & FOERSTER LLP

Andres Vallejo (admitted pro hac vice)

Email: AVallejo@mofo.cpm

Thomas H. Steele, Esq. (admitted pro hac vice)
Email: TSteele@mofo.com

1835 Franklin Street

San Francisco, CA 94109

(415-200-9831

Attorneys for DIRECTV, Inc.

Charleston, South Carolina

July 94,2015
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CERTIFICATE OF SERVICE
I, the undersigned Administrative Assistant of the law officcs of Nelson Mullins
Riley & Scarborough LLP, attorneys for DIRECTV, Inc., do hereby certify that I have served
all counsel in this action with a copy (\)f the pleading(s) hereinbelow specified by mailing a

copy of the same by United States Mail, postage prepaid, to the following address(es):

Pleadings:
NOTICE OF FILING APPEAL BOND

Counsel Served: :
Nicole Wooten, Esq.

William J. Condon, Jr., Esq.

Timothy C. Thompson, Esq.

Counse] for Litigation

South Carolina Department of Revenue
PO Box 12265

Columbia, SC 29211

/(i/ff Ay ’\/Q/M/u

Donna Horn
Administrative Assistant ‘
Lo 9 2015
JUL -9 2015
SC ADMIN. LAW CQURT
3
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APPEAL BOND

DIRECTV, Inc. & Subsidiaries, Case No. 14-ALJ-17-0158-CC

Plantiff,

Undertaking of Corporate Surety”

v,

Bond No. K09106893
i

South Carolina Department of Revenue,
Defendant

KNOW ALL BY THESE PRESENTS:

That we, DIRECTV, INC. & SUBSIDIARIES, as Principal(s), and WESTCHESTER FIRE INSURANCE COMPANY, a
corporation authorized to transact surety business in the State of South Carolina, as Surety, are held and firmly
bound unto SOUTH CAROLINA DEPARTMENT OF REVENUE, as Obligee, in the maximum penal sum, and which
shall not exceed, SEVEN MILLION SIX HUNDRED FOUR THOUSAND FIVE HUNDRED EIGHTY-NINE AND
00/100 DOLLARS ($7,604,589.00), lawful money of the United States of America, for the payment of which, well and
truly to be made, we bind ourselves, our heirs, legal representatives, successors and assigns, jointly and severally,
firmiy by these presents.

WHEREAS, the above named DIRECTV, INC. & SUBSIDIARIES desires to give an undertaking for an appeal of an
action previously decided in South Carolina Administrative Law court, wherein the said DIRECTV, INC. &
SUBSIDIARIES is Plantiff, and being numbered 14-ALJ-17-0158-CC on the docket thereof;

NOW, THEREFORE, the undersigned surety, does hereby obligate itself, jointly and severally, to South Carolina
Department of Revenue under said statutory obligations in the maximum penal sum, and which shall not exceed,
SEVEN MILLION S{X HUNDRED FOUR THOUSAND FIVE HUNDRED E!GHTY-NINE AND 00/100 DOLLARS

($7,604,589.00).
IN TESTIMONEY WHEREOF, the condition of this obligation is such that if the Principals shal! diligently prosecute its
appeal to a decision, and shall promptly perform and satisfy the judgment, then this obligation will be void; atherwise

to remain in full force and effect. PROVIDED, HOWEVER, that the aggregate liability of the Surety hereunder for any
and all claims presented shall not exceed the penal sum of this bond.

IN WITNESS THEREOF, the said Surety has caused its corporate name and seal to be hereunto afﬁxed by
its duly authorized officer.

Signed, Sealed and Dated: July 1, 2015.

DIRECTV -INC. & Subsidiaries

(\7 uiZQ/ —

4 thﬂ/c/ L. p(,’)/// b3 &0l

(/ AcSesranT SEcke W/

WESTCHESTER FIRE INSURANCE COMPANY

A% Q;au»é/

By: Kﬁ(l Davne Atiorney-in- Fact

1
b

Vo
1
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary phblic or other officer completing this certificate verifies only the identity of the individual who
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of
that document.

State of California

County of _Los Angeles

On JUL 012015 before me, B. Wong, Notary Public
personally appeared, Kari Davis

who proved to me on the basis of satisfactory evidence to be the person whose name is
subscribed to the within instrument and acknowledged to me that she executed the same in
her authorized capacity, and that by her signature on the instrument the person, or the
entity upon behalf of which the person acted, executed the instrument.

-

| certify under PENALTY OF PERJURY under the laws of the State of Caln‘orma that the foregomg

paragraph is true and correct. B. WONG
Commission # 2085888
Notary Public - California g

ESS/my hand and ofﬂcnal seal.

SIGNATUR‘é OF NOTARY Notary Public Seal
OPTIONAL

Though the data below is not requited by law, it may prove vaiuable to persons relying on the document and could prevent fraudulent reattachment of this form.

DESCRIPTION OF ATTACHED DOCUMENT

TITLE OR TYPE OF DOCUMENT:

NUMBER OF PAGES: DOCUMENT DATE:

CAPACITY(IES) CLAIMED BY SIGNER(S)

Signer’s Name: Signer's Name
] npivibuaL [ inovibuac
[ JcORPORATE OFFICER [ |corPORATE OFFICER
Title(s), Titie(s),
] parTNers)[ ] umimep [] GENERAL [ partNer@) ] umirep [ ceNERAL
X] ATTORNEY-INFACT [ ] ATTORNEY-IN-FACT
[ ] TrusTEE(®S) ' ] TrusTeE(s)
[] GUARDIAN/CONSERVATOR ' [ ] GUARDIAN/CONSERVATOR
[] otHER: [] orher:
Signer is representing: : Signer is representing:
NAME OF PERSON(S) OR ENTITY(IES) NAME OF PERSON(S) OR ENTITY(IES}
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o Power of WESTCHESTER FIRE INSURANCE COMPANY
. Attorney

Know all men by these presents: That WESTCHESTER FIRE INSURANCE COMPANY, a corporation of the Commonwealth of Pennsylvania pursuant to the
following Resolution, adopted by the. Board of Directors of the said Company on December 11, 2006, to wit: . .

v 'ilESQLVEﬁ. ’lhal the follo.\\'iﬁg authorizations relate 1o the execution, for an(i on behalf of the Compeny, of bonds, und riaki i incts and other writlen commilmenls‘ of the Cdmpnny :
entered into the ordinary course of business (each a “Writien Commitment”): . :

14)] Each of the Chairman, the President and the Vice Presidents of the Company is hereby authorized to execute any Written Commitment for and on behalf of the Company, inder the seal of the Company or
otherwise. .

" Each duly appointed nmmey~in-fnd of the Compeny is hereby avthorized 10 exec\‘nc gn'y Written Commitment for and on behalf of the gor'npnny, wnder the sea of the Company or othenwise, to the extent that
such nction is authorized by the grant of powers provided for in such persons writlen appointment as such attomey-in-fact. .

“ Each of the Chairman, the President and the Vice Presidents of the Company is heceby authorized, for and on behalf of the Company, 1o appoint in writifig any person the attomey-in-fact of the Company with
Full power and nuthority to execute, for and on behalf of the Company, under the sea! of the Company or otherwise, such Written Commitments of the Company as may be specified in such written
appoinment, which specification may be by general type or class of Written Commitments or by specificalion of one or more particuiar Written Commitmens. .

{4, . : Eschofthé Chairman, the President and Vice Presidénts of the Company 1n hereby authorized, for and on behalf of the Company, to delegate in writing any other officer of the Company the authorty to
N -~ execute, for and on behalf of the Company, under the Company’s seal or otherwise, such Written Commitments of the Company as ase specified in such writien delegation, which specification mey be by
- generul type or class of Written Commitmenits’or by specification of one or more particitlar Wrinten Commitsments, : .

[©)] The signature of any officer or other person ing any Written Ce j or appoi or ion pursuant to this Resolution, and the seal of the Company, may be affixed by facsimile on such
Written C i or wiiften i or delegati .

- Fl}RTHEk RESOLVED, that the foregoing Resolution shall not be deeined to be an exclusive statement of the pawers and suthority of officers, employees ond ether persons 1o act forand on behalf of the
o Cdmpinx, and such Resolution shiall not limit or othenvise affect the exercise of any such power or authority otherwise validly granted or vested. - .

‘Does hereby nofinate, constitute and appoint Brenda Wong, Jeffrey Strassner, Kari Davis, Natelie K Trofimoff, Patricia Talavera, Tenzer V Cunningham, all of the
City of LOS ANGELES, California, each individually if there be more than one named, its true and lawful attorney-in-fact, to make, execute, seal and deliver on its
behalf, and as its act and deed any and all bonds, undertakings, recognizances, contracts and ather writings in the nature thereof in penaltics not exceeding Twenty Five
million dollars & zero cents ($25,000,000.00) and the execution of such writings in pursuance of these presents shall be as binding upon said Company, as fully and

“amply. as if ﬁhey had been duly executed and acknovi{ledged by thé régularly elected officers of the Company at its principal office,

Y Wf]NEgs‘WVI{EREOF, the $aid Stephen M. Haney, Vice-President, iaas hereunto subscribed Bis name and affixed the Corporate seal of the said WESTCﬁESTER '

FIRE INSURANCE COMPANY this 23 day of September 2014. = -
WESTCHESTER FIRE INSURANCE COMPANY

Siephen M- Haney , Vice Presidem

* COMMONWEALTH OF PENNSYLVANIA : : \
' COUNTY OF PHILADELPHIA - ss. S ’ ! ) :

i On this 23 day of September, AD, 2014 before me, a Notary Public of the Commonwealth of Pennsylvania in and for the County of Philadelphia came
Stephen M. Haney , Vice-President of the WESTCHESTER FIRE INSURANCE COMPANY to me personally known to be the individual and officer who executed
the preceding instrument, and he acknowledged that he executed the same, and that the seal affixed to the preceding instrument is the corporate seal of said Company;

. ‘that thiesaid corporate seal and his signature were duly affixed by the authority and direction of the said corporation, and that Resolution, adoped by the Board of
i .. Dirsctors of said Company, referred to in tfic precedinig instrument, is now in force, ’ . -

Y TESﬁMONY WHEREOF, [ have hereunto set my hand and affixed my official seal at the City of Philadelphia the day and year first above written.

Negary Publle

I, the undérsignéd Assistant Secretaty of the WESTCHESTER FIRE INSURANCE COMPANY, do hereby certify that the original POWER OF ATTORNEY, of
. ,\yhich the foregoing is a substantially true and correct copy, is in full force and effect. . DRV R

I3 ! 1. )
In witness whereof, I have hereunto subscribed my name as Assistant Secretary, and affixed the corporate seal of the Corporation, this d{:y% %HJ L ] 0 1 201 5 )

N : B

Wilkam 1. Keliy, Asyistn pecstsry g~

THIS POWER OF ATTORNEY MAY NOT BE USED TO EXECUTE ANY BOND WITH AN INCEPTION DATE AFTER September 23, 2016
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )
County of L 03 A(\GP les

by 4 ) | -
on__J\i )\¥ 8, 20LS before me, _ ﬂ:a ce 1; N\pzau GALS Zunfﬂy. ngl-‘a ,
Date - ere Insert Name and Title of the’ Officer

personally appeared \J gnet le e W “ ‘emspan
Name(g] of Signerfsy

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
is true and correct.

WITNESS my hand and official seal.

STACEY MAGALLANES
Commission # 2101 172
Nolt;r'y :um:c - California Signature C&_—”
npeles County
A ature of Notary Public

Place Notary Seal Above

OPTIONAL
Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document

Title or Type of Document: Document Date:

Number of Pages: _. Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer’s Name: Signer’s Name:

[0 Corporate Officer — Title(s): O Corporate Officer — Title(s):

] Partner — O Limited [ General O Partner — O Limited [J General

O Individual . [ Attorney in Fact O Individual (1 Attorney in Fact

(J Trustee [0 Guardian or Conservator {J Trustee 1 Guardian or Conservator
(1 Other: O Other:

Signer Is Representing: Signer Is Representing:

©2014 National Notary Assaciation * www.NationalNotary.org + 1-800-US NOTARY (1-800-876-6827) Item #5907
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RBCBIVED
THE STATE OF SOUTH CAROLINA FEB 18 2015

In The Court of Appeals SC C
ourt of Appeals
APPEAL FROM THE ADMINISTRATIVE LAW COURT

Ralph King Anderson, III, Chief Administrative Law Judge

Case No. 14-ALJ-17-0158-CC

Appellate Case No. 2015-001509

DIRECTYV, Inc. and its Subsidiaries, ..........oooeeeeveeein... Appellant,
V.
South Carolina Department of Revenue, ...................... Respdndent.
CERTIFICATE OF COUNSEL

The undersigned certifies that the foregoing Record on Appeal contains all
material proposed to be included by any of the parties and not any other material.

NELSON MULLINS RILEY & SCARBOROUGH LLP .

o P M=

Bry!son M eer '
SC Bar No. 13606

E-Mail: bryson.geer@nelsonmullins.com
John C. von Lehe, Jr.
SC Bar No. 5719

E-Mail: john.vonlehe@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239

(843) 853-5200

Attorneys for DIRECTYV, Inc. & its Subsidiaries
Charleston, South Carolina
February 16, 2016
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