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Dan L. Temple, #240638 appeals the denial of his Post Conviction Relief. The Post Conviction Relief
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PROOK OF SERVICE

I certify that I have served the Notice of Appeal on the State of Seuth Carolina by depositing a
copy of it in the United States Mail postage prepaid on August 25, 2016 addressed to its attorney
of record Johanna C. Valenzuela, Office of the Attorney General, Post Office Box 11549,
Columbia, South Carolina 29211-1549 (
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Attornay for the Appellant

Post Office Box 173
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Attorney at Law
Post Office Box 173
913 Carolina Circle
Anderson, South Carolina 29622
Office (864) 226-5787 email to:
Fax: (864) 224-3738 4 hughwelborn@bellsouth.net
August 25, 2016

RECEIVE[)
South Carolina Supreme Court

Post Office Box 11330 AUG 2 92016
Columbia, South Carolina 29211

In RE: Dan L. Temple, #240638 vs. State of South Carolina 8.C. SUPREME COURT
Case #: 2015-CP-37-0225

Dear Sir/Madam;:

Please ﬁnd enclosed herewith the original and one (1) copy of the Appellant’s Notice of Appeal
in connection with the foregomg matter which I ask that you file for record, returning the
clocked copy to my office. I also enclose a copy of the Order of Dismissal and the original Proof
of Service on Johanna C. Valenzuela, Office of the Attorney General. Please use the enclosed
self-addressed envelope to return the clocked copy to my office.

With kind regards,

U

Hugh W. Welborn

HWWr/sba.. -
Enclosures
cc:. Office of the Appellate Dé:f‘eh‘s‘é‘:f'_. o
. Office of the Attorney General .. .
Client




STATE OF SOUTH CAROLINA ) IN THE COURT OF (Setect one.)
COUNTY OF OCONEE ) [ COMMON PLEAS [] FAMILY COURT
| ) TENTH JUDICIAL CYIRCUIT
DBaa Lavert Temple, ) CASE NO,: 2015-CP.37-0225
Plainitiff(s), ) APPOINTMENT OF COUNSEL OR GAL
Y ) - {Select orie.)
State of South Carolina, ) lZ] ORDER
_Defendanits). ) [ ] AMENDED ORDER
TYPE OF CASE/PROCEEDING: (Check onz)
B Post-Conviction Relief (PCRY/habeds casé [:l Adoption ] Juvenile
] SVP case L] Custody and/or Visitation [] Abuse and Neglect
N j Miﬁ“ﬁr ‘*Z&me C%h:mge i , Ej Dither:

it appedrs that Den Lavert Femph who 15 a litigant i this case, is entitled o courtrappomtad
goinigel or a guardian ad litern.
[t further appears that: (Select only one.)
éounsel/guardian ad liternt has not vet been appointed by the court; therefore, an appointment
for counsel/guardian ad litem is neeéssary.

L] counsel or a guardian ad litem was previously appointed by the court but has indicated eltheﬁ (_ ?i_“
a possible conflict of interest, an entitlement to exemption, or other good cause wan“antmg_., ;Qgg{fi
~ the appointment of new counsel or guardian ad litem based on: =2 ggéﬁ
[1 counsel was previously appointed by the court but has not indicated that the litigant has!, - =
_ retainied private counsel and is no loriger entitled t6 appointed counsel. 'Q:CE&
Ll eout appoiiited counsel has obtained , Esquire as substitute counsel pursuant to Rule:p’ %;JF
608(1)(2); provided, however, only the iembet tho originally received the appomtmenb DA
arid who sought substitute counsél shall receive credit, £

. D"
D Other:

Xl counsel [ _]lead counsel (if capital BCR case) [ guardian ad litem
Thererorc,, it is ordered that HUGH WELBORN, P.C. Box 173, Anderson, SC, 29622, telephone (864)
226-5787, hereby is appointed as (Select one.)
for the above:namnied person. Auy counsel or GAL previously wppmnted is/are hereby relieved.

[:] (If Death Penalty PCR Case) It is further ordered that ; Baquire, is hereby appointed as
second counsel in this capﬁal PCR case.

The clefk of court 8 dirscisd to forward 5 copy of this sidar to all persons eniitled to notice.

IT IS 50 ORDERED THIS 2nd DAY OF April, 2015.

[:IClrcul{ Judge " E{!CIerk@fCourt ]

s Gotrt. Dider of Septambrs. ?Qi 3006, fequiless. sppminted
‘—.,»WE-LGJE,_mﬂiu’I ﬁ_i}e_gg_,[l . € gi,f this.
CID and notin the trial judes ar cletk 61 sourt. .S

eounzal entiled 46, piymint from. the. Offide. ol Indigent Defnés (0N o
v, Buala. e neve snd Rirlier ditges, that Selinbursemisne. vouchers. e

oe. SCOID walbsite.for.Aiitler datails,

SCCA/R267 (03/07)




FORM 4

STt SFATE BF SOUTH SARSLINA JUBGMENT 1H 4 CIVIL C4SE
COUNTY OF BCONESR : .

M THE COURT OF COMMON PLEAS CASE NO. 3015-CP.37-0225

T aktaracy fort L] Plamile ] Defondant |

Dun L Tomple, SC0.0 Mo Jalisg
FLAINTIFR(S)

Subnijtted by: Court

or
e . EJ selt-Represented Litigant
. DISPOSITION TYPE (CHECK ONE) _,
JURY VERDICT. This setion came bafote ths court fof 4 trial by jury. The issues
have bieeri trigd and a verdict rendered.
DECIRBION BY THE COURT, This sction came 1o {tisl.or heating before the count.
The issuek have bees trigd or heard and a decislon rendered, [ Sew Page 3 for additfong jnfor
ACTION BISMISSED (CYECK REASON! 7] Rulo 12(p), 5CRER; [ Rule 41(a),
SEREP (Vol, Nonsuity [ Bule 43(k), SCREP (Botlody; [ Other
SCTION BTRICKEN (CUECRREASEN: (] Rulé 40(), SEREM [7] Bankriiey:
; EHE 0 Fenioste (o eobilv, verld sr madify

0o® 0

BISFOBITION OF APPEAL TO T0E CIRCUIT COURT iEHECK 408
[ Atfiessudy [ Bovariety [ Rewandsdy [ Gther

; NOTE: ATTGRNEYS ARE RESPONBIBLE FOR NOTIPYING LOWER COURY, TRIBUSAL OR
ADMINIFTRATIVE AGENCY OF THE CIRCUIT COURT RULING N THIS APPEAL.

0O

718 ORDERED AND ADJUBGED: 5 $5é utached order [ Saneriunt of Jiclgment by the Court;
\ A i ORDER INFORMATION
Thils order [%] ends [ does not end {he eage.
Additonal Information for the Clerk ¢

\ INFORMATION FOR TRE JUDOMENT INDEX
Complete this section Yolow when the Sudgenient affects tile to ren! 6r porsenal property or if gay amount
should be earplled. It thers Jo 5o {ndament information, udieats “N/A® I oae oftheboveshelow,
Judgment in Favor of - JudgmedtAgsivit | Judgemen Ateount To bo BAcoiiod
Listnome(aibalow). | (Uistaméibotow) | (st amomtle) bolow)

The judgiient infosimation abova bay beeri prisvided by the subwiting party, Dispulos conearning the amonnts conmmined in this
foem mhiay be addressed by way of motlon pussusnl o tse S0 Rulus of Civil Procoduse, Amoutts (6 be inpuled sueh as intsron
af additiond) tuebly vosts agLavailiblte st the tibe the foim ard final ofder ire subminad 1 e judgs may be provited 1o ihe

cleth Noset Titla Shatrachers o pebsuriheds sbouls refos 16 e Hinein eui ovdes for Judphent dotails.

1 2
Judge Code Date ‘
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STATE OF SOUTH CAROLINA
COUNTY OF OCONER

1N THE COURT OF COMMON BLEAS

Da L, Templs,

N ) €L, Mo, 2015-CP.37:0225
8., Mo, 240638,

B

= BOS
Appligant, & X

e

ORDER OF DISMISSAL

¥,

W]
SHRES 30 YT

Tt o

State of South Carcling,

51 %

R R PN g R VTl WS T W ] Fhiumt? Trina ! N sat” Vg W15 Vi ¥ g~

Regpondent.

This mntter comies befora the Court by way of 2a apyliontlon for post-convietion relief
(PCR) filed March 18, 2013, Rebpondeni made fis roturn on ar abeut Moy 6 2016, An
evidentiory hedaring wus held on June 6, 2018, at the Osonee County Cousthouse. Applicant was
present and repressnted by Hugh W, Welborh, Esquire, Benlor Assistant Depity Attorney
General Johannn C, Valernzusla répresonied Respondent,

Applicant and his trlal eounsel, &, Delanie Rossmond, Bsquivs testified ut the hearing, The
Court had before it Applicant’s tela] transeript; the Deonse County Clerk of Count records,
Applicant’s appellate records, the South Caroling Degurtment of Correetions recotds, the PCR

applieation, and the Relun,

Applicant ls presently confined in the Sauth Casoling Depurisnent of Corrections pursuant
i orders of commiiment of the Osnes County Clerk of Court, Applicant was indigted by the

January 2013 tetm of the Geones County Grand Jury for manufacture, distribution, ste, of

Pige 1 of 8




soealng base, thivd or Subsequent @ﬁi’fzsiﬁé (201308570184} andd possession of other conivolled
substénce in soheduls 1 ta Y, second or subsequent nffenise (2015-08:27.0188), &, Dlans
Resemmond, Haq., reprossntad Applloant, On March 18:21, 2013, Applivant proceedad o o trial
bafors the Hosorsble Alexandsr 8. Masauloy and o Jury, Mo wee found guilty of the lesssr
incinded offense of pagdession of oresk opsslng and w5 indisted for possession of other
controlled subsianes, sesond of “ﬂ&ﬁﬁ}%ﬁ@‘i& fudge BMucaulny sontenced Applizant (o 4 teym of
imprisenment for ten (10) yeass foy povsession of grach cocalng! and to 4 toms of impriscnment
for ane (1) year poesestion of other comrollsd subsizrsn.’ Thess senténces were i ba served
canssootively,

A timely noties of sppeal was flled and perfected on Applicent’s behalf, Cormen
Guijehsani, Hsi., represented Applicant on appesl. The South Caroling {ourt of Appeals
affirmed Apolicent's e::;mvigii@in- State v Temels, Op. Mo, 2015-UPRD61 (5.0, O App. filed
February S, 2015). The Renittitur was fssued on February 23, 2015,

This Court has had the oppertunity to review the case law presented af the hearing, to
review the record in its entivety, to hose the teatimony and atguments prasented &t the FCR
hearing, This Court biss further had the appartunity i sbesrve each witnsss who testisied af the
heastug émd 10 rlosely pass upon thelr eredliility, This Count has weighed the wstimony

aeeordinglys Bat fork balew v e slovant Hndings of fevl and esmnlustons of law 4s segilred

' Applicant's eriminal history Is also velsvant, Altiiough net sharged In this applicatien, Apalicent plad guilty to

valunidry manslaughter (2002.08.03.0152) I Aliendsie County on Aupust 35, 3604, far an incident gesuRing

while i primn: Aoalisant wes tontenssd 10 whiven ¢ 11 ass Imprizonimant aid, upsn bils Reluass; be bapan corving

pablion Gt 1957084870080 Afer s Uy fund A et GuiY of he ahargse he i shellengiog 1n G
: vaga 2ot g




by 8.C. Code Ang, § 17-27-80 (2003),

In & PCR action, “[}he burden of proof 15 o the applicant to prove kils allegations by a
prepondsrance of the evidence,” Frasiar v, State, 351 8.C. 385, 389, 570 §.8.2d 172, 174 (2002)
(citlog STRCP 71,1e)) Whers the mpplleation allages ineffeciive sssistende of counsal os a
ground for selief, Applicent must prove that “eounsel's eondust 50 undesmined the proper
functioning of the adversarial procass that the trinl connat be refied upon as having produced a
Just result.” Strickland v, Wa shingion, 456 U.S, 668 (1084); Butler, 786 8.0, at 442, 334 8.5.2¢
at 814,

First, the applicont must shew that counsel’s performance “fell helow an objective
stendard of reasonableness under provailing professional norms.” Cherry, 300 5.C. at 117, 386
$.8.2d at 625 (quminé S;Lng&laaﬁ,ééé U.8. at 690), The proper messure of performancs is
whathier the atiomey provided repressntation within the range of competencs reguired in oriminal
cﬁses.' Butler, 286 8.0. at 442, m $.5.2d 814 “Counsel s strongly presumed to have
rendered adsquate seslstanes sad made oll slgnifieans decisions in the exercies of reasonable

profussional judgmens,” 1d, (clitng Btrigidand, 466 V.8, at 6903 The Applieant must evercome

this presumption 1 receive rellef, Cherrs, 300 5.C. 5t 118, 386 8.2.2d at 625,
Second, Counsel's deficient parformanes must have prejudicad the Applicant such thet
“there is & rensonable prabability that, but for counsel's unprofessional eyrors, the rasulf of the

procoeding would have been differsnt.” Cherry, 300 8.0, & 117418, 386 S.E.2d at 625; see

lnglon, 466 U.S. 668, 688, 692, 104 8. 1. 2052, 2065, 2067 (1984) (“[TThe

pplicaiion, Juégeﬁs«:su,lay ﬁeyékéd hia g’;miﬁaléﬁﬁ and eontonzad ’Apggsém ] gsyé LK) yém in ';srii,sstﬁ.- This wg’s
Paga 2 af8




defendant wnst ghow thet counsel's representation fell Below an sblestive stendwrd of
reasonableness [and) . . . any definiencies o coungel’s parformance must bs prajudicial to the

defonse in order to sonstitute ineffeative assistance undst the Constimtion”); Porter v, State, 368

S.C, 378, 383, 629 8.B.2d 353, 356 (2006) ("POR ﬁgﬁ?iiﬁ%ﬁi eavgt prove: {1) that counsel failed w0
render reasonebly effai:‘tiva. assistance under pmwﬂéﬁg prozsesional norns; and (2) that ths
dofleient perfarmiamee prejudiced the applisant’s eres”),

And “where counssl ariionlates o valid masen for aéﬁp!@yészg & ceilain steatogy, such
conduet will not be deemed ineffostive assistents of coupsel.” Watson v, Stete, 370 8.0, 68, 72,
634 S.E.2d 642, 644 (2008 (clring ﬁg@g&*ﬁz@gg 508 8.0, 545, 412 5.8.2d 778 {1292)).
“Counssl's performence s ascorded » favorable pregumption, and & reviewing cowrt proceeds
from the rébmablé presumption that cownsel ‘renderad edequate assistance and made all
significant decisions in the exsrciss of rossonable professionsl judgment."™ Smith v, State, 336
8.C. 562, 567, 680 8.2.2d 628, 632 (010} (guating Siriakland, 466 1.8, at 696, 104 8.6, 2052).
“Accordingly, when counsel astieulates 5 valid reasen for ernploving o ceitaly stzategy, such

sonduct will rot be déemed inoffeetive assisance of coungal,” 14, (citing Caproad v, Siate, 338

8.C. 103, 110, 525 8.8.2d 514, 517 (2000)). “Céurts raust be vary of second-guessing sounsel's
trial tacties; and whers eounsel asticulates a valid reason for employing esrtaln strategy, such

conduct will not be deemed insffective meslstance of counzal, Whitchead v

Siare, 308 8., 119,
417 8.B,20 520 (1992) (citing Goodsonv, United Staics, 564 7,24 1071 (dth Cir. 1977),

"This Court will now adeisss sash eilegation of ineffective aslatande of cownssly

i e B RN

alei 5 b aarvad etngesuiivaly:

e S R P e i RS S O S S
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& Pailurs to proscivg obfsotion,

Applisant argued thet besause Applicant’s sousisel failed to abject, and therefore géﬁs@m.
the admission of the drug evidence in his ease, thit trial counsel was ineffective, This failure to
object has been held by the sppeliate courts to be ineffoetive ansistance of counsel, Howaver,
Applicant failed to prove ho was prejudised by this falluss o preaseve. Applicant has nat it his
burden of sstblishing thy maglatvaie’s findlng of probable cause and {sswinee of the search
wagrant would have rasulied in the case being revasasd hod irial eounsel objested during the trial

In addition to making the argusment i pratrial, Siate v, Bellamy, 322 S.C. 199, 205, 473 S.E.24

838, 842 (Cu. App. 1996). The Court eannot make 7 finding that there 18 n reasonable probebility
ofa different outcome; therafore, this clatin fuls,

W, Foilure io investigata the first indletnisr,

Appligant has falled 1o ;zsréagm sufficiont svidense of this allsgation to moat his burden of
preot.

Il Falbure t interview tha swin brsther,

Applicant arzues gl eounssl was 2&@??%%3% fior fafling to enll his twin brother 28 2
witnens In his trdal, Applicent testified thet his twln brathas, while fr’a&a@!—, looks like him, Trial
counsel testified he Ald not intervisw the twin E‘z:’i}iﬁax buesuss the charges that the Stat ended up
proceeding to trial on invoived law enforeernent fiading only Agplicant 20d Applieant’s friend in
& hotel room with the drugs and srresting them o slght, Separate charges where Applicant’s
identity could have bess chollenged were not the charges lavelved at the twiul, Applicant did oy

present any testimeny from his tvin brother ot the bvaring This Connt fads Agplicant has falled

PageBoff
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to prove how counsel's failurs to call Applicint's %?@ﬁhﬁ’? 8¢ ¢ witnats could have affesiad the
case azscé hes thus felled 1o meat his busden of proof oy this z&%%_%%.

IV,  Felidre i inveetizote the Coergls convistion Jor subnnacment pusises,

Applicant erguad tris! eounsal was lneflecilve for not aﬁjmziﬁg o hig prior convigtion

that srose sut of Geargla. This canviction wiz presenied 1o and considersd by the sentenclag

jodge and hes baon the subjost af a BHor pestsanviaiion rolief aplication. (Fsial Tr. p. 410, 1 38
= 412, 1. 13,) Fusthermers, as tha semtensing judas notsd, sven withent the Gasrale convistion,
Applicant was two olker gonvietions that would qualify, ¢ ’f‘??rz@i Tr. B 418, 1, 2:11.) This Court
finds Applicant has failed w reet his burden of proof on this aliegation in light of the fact that
the Court outlined nf sertencing oiher convictions that triggtred enhuniced senmiencing for

Applisant,

V. Follurs to ask the Magisivats to Bevuss lismealf at the Peslimlnery Hearing,

Applicant argued his tlal counsel was ineffective for felling to objsat "ta the magistrate
judge gmsgamg over his preliminary hearing. Applicant has falisd 10 meet his burden of proof on
this allegetion. This hea a0 bearing on Applicent’s sonvigtion, The Stas indigied Applicant,
wendering the Praliminary Heusing woot, 3gz State v, MeClues, 377 8.6, 453, 434, 289 5.8.2d
158, 160 {1982) (“The indictment ftsalf sonstituies a finding of probably cause and thus avoids

the need for a preliminacy hearing.” (siting 2k, 589 F.2d. 273 {’ith Cir. 1978)).

This Court finds there was an prejudice for this allagad insffective assistanee of eounsel,

VI,  Fellure ts regisesé concurvens somtonces

ij'?;’
w5
fin 4
R,
855
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Applicant argues his trlal eounssl was ineffestive for failing to request consurrent
sentences: The trial teanseript shiows trigl counsel did in fact sénuest the senteneing sunt imposs
conicurrent seatencas. (Trial Te po 409, 1 18-21 (%] ask you not to um that consesutively and
certainly run all those sentences concurrently and sflow [Applicant] te serve his time that
wey.").) Therefore, Applicant’s elair fails,

A8L.0ter Allzaations
A5 to any additional allsgatians that wae mised in the spplication or 4t the heasing in this

matter and not speeifically addressed in this Ouder, this Count finds Applicant failed to present

any testimony, argument, or evidenca st the hearing mgarding such allsgations. Agcordingly,

this Court finds Applicant hes abandoned any such sflegations,

Based on sll the feregolng, this Sount finds aéé sencludes Applicant has not sstablished
anty constitutional violations or dsgﬁvmie?a bafore or duslng hiz trldl or sentencing proecedings.
Applicant was not prejudiced by eounsel's representation, Therefore, this PCR spplication must
be denfed end dismissed with prejudies.

This Court advises Applicant that be msg file & natis of intent to apeeal within thiny
(30) days from the recelpt of dhis Order if he wonts to seeur sppropriate appsllate review, His
atiention is also directed o Rules 2@3,‘2&6, ang 243 of the Soutk Cardlina Appellate Court Rules
for the appropriate procedures 16 follow afier notles of intenl to appes! has been timely filed,

IT IS THEREFORY ORDERED:

I That the application for post-conviction rlief be denisd and

dismisssd with gsgiaéi%z;, asel

Paga 7ol 8
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2, Thut Applieatt be remanded B the sustody of Respondant,

ANB IT 18
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| Ajtorney at Law

Post Office Box 173
913 Caroling Circle
Anderson, Scuth Carolina 29622
Office Telephone: E-mail address:
(364 226-5787 hughwelborn@belisouth.net
Fax: '

(864) 224-3738
Arigust 25, 2016

Johanna C. Valenzuela

Assistant t6 Attorney General

P. G. Box 11549

Columbig, South Caroling 20211-1549

In RB: Dan L. Temple, #240638 vs. State of South Carolina
Case #: 2015-CP-37-0225

Dear Johanna:

Please find enclosed herewith a copy of the Appellant’s Notice of Appeil, Proof of Service and
Order of Dismissal in connection with the foregoing matter. T also enclose copies of
correspondence to the Appellate Defense Offics and the Supreme Coust. [ have also forwarded
copies of all documents to my client.

If you have any questions, please do riot hesitate to contact oy office.

With kind regards,

|

Huigh W. Welborn

HWW/sba
Enclosures

eo: South Carolina Supreme Court
Office of Appellate Defense




Attordey at Law
Post Gifice Box 173
913 Carotina Circle
Andérson, South Caroling 29622

Oifice Telgjphons: Fax:
{864) 2365787 (854) 224-3738
August 25, 2016

South Carolina Office of Appellate Defonse
P. G, Box 11589
Colunibia, South Carolina 29211-1589

In RE: Dan L. Temple, #240638 vs, State of South Caralina
Case #: 2015-CP-37-0225
Dear Sir or Madam:

In connection with the foregoing matier, please be advised that I was the Coust Appointed
Attorney and enclose herewith a copy of my appointment. I also enclose copies of all
documents you requested for filing a copy of the Appellant’s Notice of Appeal in this matter
together with a copy of the Order and Proof of Service. I ask that your office assume
representation of this indigent Applicant:

Veri tru}y yours,

Loy

( 1
Hugh'W/
HWW/sba
3 Enclosures
ec: South Carolina Suprenie Court

Office of Attorney General
Client
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