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S R ~ FORM4 S -
"STATEOFSOUTHCAROLINA .~~~ . JUDGMENT IN A CIVIL CASE

COUNTY OF FLORENCE ! ' o _ CASE NUMBER 2013CP2100587
IN THE COURT OF COMMON PLEAS - ' '
~ Genesie Fulton _Bryson F - L William Goldstein = -L erlram Goldstein
: ' : S ' ' - ... Obgym

Steven N Coker : ~ Drs Coker & Phillips

PLAINTIFF(S) : ' ' L DEFENDANT(S)

. o : L S . Attorney for: I:] Plaintiff - I:lDefendant

Submitted by: = ' [] self- Represented ngant

DISPOSITION TYPE (CHECK ONE)
J URY VERDICT This actron came before the court for a trial by j jury. The i rssues have been tned and a verdrchendered

O 'DECISION BY THE COURT. This action came to trial or hearing before the court. The issues ha been tnw or heard and a
' decision rendered. [] See Page 2 for additional mfgrmatlo& ' » ] e
[0 ACTION DISMISSED (CHECK REASON): [J Rule 12(b) SCRCP; 0 Rulgg,ggz sdﬁbp (V.Qwonsmt)
- [JRule 43(k), SCRCP (Settled); -~ (] other: meg el Q
[0 ACTION STRICKEN (CHECK REASON): [JRule 40(j) SCRCP; O Bankruptcy, : gr‘""'— : T
. s » o) “0
- [ Binding arbitration, subject to right to restore to conﬁrm, vacateor D Other: -"EG":.'t = :
" modify arbitration award; - < ?,:', @ O
] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): & T '
| Affirmed; a Reversed O Remanded; O Other , L .
NOTE: ATTORNEYS ARE RESPONS[BLE FOR NOTlFY ING LOWER COURT TRIBUNAL, OR ADMINISTRATIVE AGENC\gF.’gE 2 O'
CIRCUIT COURT RULING IN THIS APPEAL. Q a @\
IT IS ORDERED AND ADJUDGED: [ see attached order; (formal order to follow) [] Statement of Judgment by the Cou 3] E
- ORDER INFORMATION . _
This order l:] ends [:I does not end the case o o ' ' o
- Additional Information for the C]erk o . : ﬂ i |0Hl
O
INFORMATION FOR THE JUDGMENT INDEX (4
Complete this section below when the judgment affects title to real or personal property or |f any amount shoul et
-|_there is no judgment information, indicate “N/A” in one of the boxes below. oc
Judgment in Favor of : ‘ Judgment Against Judgment Amount To be Enrolled '
(List name(s) below) - ' (List name(s) below) " _ (List amount(s) below) .

If applicable, describe the property_, including ta;r map' information and.addres's, referenced in the order: —

The ]udgment mformauon above has been provided by the submitting party. Disputes concerning the amounts contamed .
_ - in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge

may be provided to the clerk. Note: Trtle abstractors and researchers should refer to the ofﬁcral court order for

- Judgment details.
N - | e 9/30/2014
Circuit Court Judge - - Judge Code "~ Date .

CPFORM4Cm :
SCCA SCRCP Form 4C (Revrsed 3/2013)

. Ppage1of98s



For Clerk of Court Office Use Only

This Judgmcnt was emered on September 29, 2014, and a copy malled ﬁrst class or placed in the appropnate attomey sboxon.
October 1,2014, to attorneys of record or to parties (when appeanng pro:se).as follows

Edward L., Graham Graham Law Flrm PO. Box 550 ' _ Manan Wlllnams Scalnse PO Box 3646 Myrtle Beach SC

Florence, SC 29503 - . 29578
Mary H. Watters 1539 Barquentme Dnve Mt Pleasant SC . Elloree A. Ganes PO Box 1508 Charleslon SC 29402-1508
29464 ' :
. ATTORNEY;_(S)»FOR,THE PLAINTIFF(S)- o - 'ATTORNEY(S) FOR THE DEFENDAN_T(S)
. ‘ ‘_ﬂ YN AL 7L‘p fwm{/(/{\
. Court Réporter . o E o - Connie Reel-Shearin - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED.ON PAGE 1.

This action came to'trial or hearing before the court. The issues have been tricd or héard-and a decision réndered.

' CPFORMACH ‘
sCcA SCRCP Form 4C (Rcvxsed 3/2013)

. Page 2 of 988




- L. leham Goldstein, MD 1nd1v1dually

STATE OF SOUTH CAROLINA

COUNTY OF FLORENCE

Genesie Fulton, mdwxdually, and as "

Next Friend of. Bryson F 2 a Mm_o_r_,‘

Plamtlffs
' [ “VS-
and d/b/a L. ‘William Goldstem OB- GYN,
Steven N. Coker, M.D.,:and Drs: Coker
& Phllhps P A

Defendants

s AN N N

The Plalntlffs herem dlsmtss the: above-entltled actton agamst Steven N Coker M D and |

South Carolma Rules of Civil Procedure

WE SO STIPULATE:

Edward L. G'raham,'Esqulte ,
J. Llcyton Ruffin, Esquire:

Diane M. Rodrlguez, Esqmre

Graham Law Firm, P. A

© P.O.Box 550

Florence, SC 29503
Attorneys for:Plain_tiffS S

WE CONSENT:

VM/WWW

Marian Williams Scalise;’ Esqunre

' Lydia L. Magee, Esquire

Richardson, Plowden & Robmson P A
P.O.Box 3646

_.Myrtle Beach, SC 29578

STIPULATION OF DISMISSAL
(wuth prejudxce)

-~

' Drs. Coker & Phllhps, P A. in ifs entlrety w1th prejudlce pursuant to Rule 41(a)(1)(B) of the

SeptemberlS, 2014

 September 2014,

Attomeys for Defendants Steven N. Coker, M D. and Drs. Coker & Phxlhps, P A

Page3of988 SR



September\s 2014

Molly H. Craig; Esquire.
- Elloree A. Ganes;’ .'
Hood Law Firm; LLC
172 Meeting Street .
P.0. Box 1508
Charleston, SC 29401 - ' - I

- Attorneys for Defendants L. Wﬂham Goldstem, MD mdividuﬁlly and .d/b/a L. William
Goldstem Ob- Gyn : ‘ : : o ' o

 Pagedoioss




' STATE OF SOUTH CAROLINA L_ED JUDGNIENTWACWECASE
COUNTY OF FLORENCE ' CASENUMBER 2013CP2100587

IN-THE COVRT OF COMMON PLEAS o
Genesie Fulton ~ Bryson F 2“;5 ﬁﬁ‘i 19 Pﬂvﬁlﬁ Goldstem L William Goldstem __

QObgyn

N
L0 ?EcblCE COUHTY. St

PLANTIFG - DEFENDANT(S)
T . N Attomeyfor. I:]Plamuff DDefendant
Submitted by: . : S ' B [] Self- Represented ngent
- DISPOSITION TYPE (CIECK ONE) - :

JURY VERDICT This action came before the court for a trial by jury. The issues have been tned and a verdlct rendered

DECISION BY THE COURT. This action came to trial or heanng before the court. The issues have been tried or heard and a

decision rendered. [_] See Page 2 for additional mfomg . _
ACTION DISMISSED (CHECK REASON): . . ‘I Rule 12(), SCRCP o EI Rule 41(a), SCRCP (Vol. Nonsult), _

[ Rule 43(k), SCRCP (Settied); _ - [0 Other: :
ACTION STRICKEN (CHECK REASON):  [[] Rule 40() SCRCP; E] Bankruptcy,

[T Binding arbitration, subject to right to restore to confirm, vacate or ' [:] Other: __
modify arbitration award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

Lo E]Afﬁrmed, DReversed, DRemanded I:IOther

NOTE: ATI'ORNEYS ARE RESPONS]BLE FOR NOTII"YING LOWER COURT TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
- CIRCUIT COURT RULING IN THIS APPEAL. :

D’"D EHZL‘_!

I IT IS ORDERED AND ADJUDGED 0 See attached order (formal order to follow) [] Statemem ofJudgment by the Court: "

ORDER lNFORMATION
-This order O ends I:I does not end the case.
'Addmonal Information for the Clerk: '

E INFORMATION FOR THE JUDGMENT INDEX . , '
: Complete thrs sectmn below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below. .

Judgment in Favor of : _ . Judgment Against - o Judgment Amount Tobe Enrolled_ gy

(List name(s) below) . (List name(s) below) 1 . (List amount(s) below)

- If apphcable, descnbe the property, mcludmg tax map mformatlon and address referenced in the order

"The Judgment mformanon above has been prov1ded by the submlttmg party stputes eoncemmg the amounts contamed .

—in this form may be addressed by way.of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
‘such as interest or additional taxable costs not available at the time the form and final order are ‘submitted to the judge
may be provrded to the clerk. Note: Tltle abstractors and researchers should refer to the official court order for'

y;/‘/ - 5/1'9/2015 N

: Jndge Code - Date

CPFORM4Cm ‘ '
"~ SCCA SCRCP Form 4C (Revrsed 3/2013)

.. Page5of988 . .-




For Clerk of Court Ofﬁce Use Only

This Judgment was entered on May 19, 2015 anda copy mmled first class or placed in the appropnate attorney’s box on May 19,
2015 to attorneys of record or to parties (when appeanng pro se) as follows: :

' .Elloree A. Ganes PO Box 1508 Charleston, SC 29402-1508

Edward L. Graham Graham Law Fum PO Box 550 C Mary Agnes Hood Cralg PO Box 1508 Char]“ton’ sSC
‘Florence, SC 29503 o , o 29402.1508 '

* ATTORNEY(S) FOR THE PLAI_NTIFF(S) o ATTORNEY(S) FOR THE DEFENDANT(S) .

Court Reporter e o _ Conme Reel-Shearin - ClerkofConrt '
ADDITIONAL INFORMATION REGARDING DECIS[ON BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or heanng before the coun. The issues have been tried or heard and a decxsxon rendered

Plaintiffs’ Motion for a New Trial heard and denied.

CPFORM4Cm
SCCA SCRCP Form 4C (Rc\nsed 3/2013)

" Page’6 of 988




O
o }
. [JRule 43(k), SCRCP (Settled);
O

O

- .' ' 'NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR mwmusm;gvmom or THE

"TATE OF SOUTH CAROLINA o JUDGMENT IN A CIVIL CASE: :
COUNTY OF FLORENCE - . - CASE NUMBER -2013CP2100587 :
~ IN THE COURT OF COMMON PLEAS B ‘ ' Co o
Genesie Fulton . . Bryson F e L William Goldstein - LWllllam Goldsteln B
- Bryson F R N L Obgyn
‘.PLAINTIFF(S) DEFENDANT(S)
T~ - - ~ Attorney for: I:] Plaintiff . [ | Defendant
- Submitted by: ] Self- Represented LmL '

ACTION DISMISSED (CHECK REASON):

' DISPOSITION TYPE (CHECK ONE)

' _ ' JURY VERDICT Thxs action came before the eourt fora tnal by jury. The i issues have been med and a verdict rendered

DECIS!ON BY THE COURT. This action came to trial or heanng before the court. The issues have been tned or heard anda
. decision rendered. [_] See Page 2 for additional mformanon

ACTION STRICKEN (CHECK REASON): (] Rule 40(j) SCRCP;

O Rule 12(b), SCRCP S EI Rule 41(a), SCRCP (Vol Nonsult), ‘
E] Other: o
D Bankmptcy,
Oother: . -

[ Binding arbitration, subject to right to restore 0 conﬁrm vacate or

modify arbitration award; -

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

O Aiﬁrmed D Reversed

D Remanded . O Other

"CIRCUIT COURT RULING IN. THIS APPEAL. = .~

-r»-._

- IT IS ORDERED AND ADJUDGED [] See attached order; (formal orderto Tollow) I:I Statement of Judgnmw?he Coun: . it

-\m e

) ORDER INFORMATION L - m"’r“ GD -
“';Thxsorder[lendsl___ldoesnotendthecase e A ._"’pot',"_ e S
.- Additional Informatlon for the Clerk ) i -Og Lo —EU p m .
INFORMATION FOR THE JUDGMENT INDEX e o :\ 4 »“ :

Complete tlllS secnon below when the judgment affects title to real or personal property or n’ any amount should heaenrolled lf
there is no judgment information, indicate “N/A” in one of the boxes below.

-~ Judgment in Favor of - Judgment Against Judgment Amount To be Enrolled
~ (List name(s) below) : (List name(s) below)  (List amount(s) below) :
L William Goldstein . . | Genesie Fulton _ o L
L Wl“lam Goldstem Obgyn | BrysonF -~ No Money Damages -

CIF applicable, _describe the property, inclu_ding tax map lnformation and address, refereneed in the order:

'vSCCASCRCPFomMC (Revnsed3f2013) oL

The Judgment mformatlon above has been prov1ded by the subrmtnng party. Dlsputes concemmg the amounts. contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to.be computed ..
such as interest or additional taxable costs not available at the time the form and final order are submltted to the judge = -
may be provided to the clerk. Note‘ Tltle abstractors and rosearchers should refer to the ofﬁclal court order for ,

]udgment detalls.

- -Circuit rtJudge RN “

CPFORM4ACm

.,2/% "'-5/8/2015

. JudgeCode. = .~  Date




F or Clerk of Court Ofﬁce Use Only

Thns Judgment was entered on May 8, 2015 and a copy malled ﬁrst class or placed in the appropnate attomey $ box on May 8, 2015 :

: to attorneys of record or to partxes (when appeenng pm se) as follows

oree A. Ganes PO Box 1508 Charleston, SC 29402-1508

T ward I§ chgggn Gr_aham Law Firm PO Box$50 - /Mary Agnes Hood Craig POBox 1508 Charleston, SC
orence, g . . 29402-1508

ATTORNEY(S) FOR THE PLAI_I&'I’[FF(S) . ATTORNEY(S) FOR THE DEFENDANT(S) ,

Conzie Re'el-smrin - Clerk of Court.

Court Reporter
ADDI'I'IONAL lNF ORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

' Tlus actlon canie to tnal or hearing before the court The issues have been tried or heard anda decns:on rendered.

_ Jury rendered a verdict in favor of the Defendant, L. William Goldstlen, MD
- d/b/a L. William Goldstien OB- GYN agamst the Plamtlff Gene51e Fulton and

 BrysonF , no money damages. .
Attomeys has 10 days to submit Post tnal motlons

oL ~2
- . =
= =
gom =
o ra
OO"“ Lo
Mg ]
o Re’, »
88 2
S 2
< xrx
g o g

CPFORM4Cm
SCCA SCRCP Form 4C (Rewsed 3&013)
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o STATE OF SOUTH CAROLINA

-

IN THE COURT OF COMNION PLEAS

- COUNTY OF FLORENCE TWELFTH JUDICIAL CIRCUIT

_ - C/A No. 2013 CP 21-00587
o Genesie Fulton, md1v1dually and as - v V .

~Next Friend of BrysonF o a
}:.mmor o

_Plaintiffs,f T IR L B e
AR . VERDICTFORM - .~ . ..
. Versus - | T '

L. William Goldstien, M.D, individually ) .
- and d/b/a L. William Goldstien OB-GYN,

4
e}

S i

e

CgHiOINd s—‘_m L. o

‘Defendants,.

HOOBONBHUW SO
e

AN "‘L{SC 33

S

LERIE

Us AL

Do you unammously ﬁnd that the facts of thlS case arise out ofa genume emergency s1tuatlon where the .

panent is not stable and there isan lmmedlate threat of death7 K

/ YES (lf yes, the Plalntlff must prove gross negllgence)

NO (Tf no, the plalntlff must prove srmple neghgence) " - o _ B

SRR | SR
".Brv ] OC

C The plamtlff has proved that the defendant breached the standa.rd of care: -
R YES (lf yes, proceed to Roman Numeral lII)
] ; NO (lf no, dlscontmue dehberatlon)

. *If the Obstetrlcal Medlcal Emergency Exceptlon does not apply the Plamtrff must prove SImple o
- negligence (that the Defendant has done or falled to do somethmg thata reasonable person would have

= ‘done in the same snuatnon]

*lf the Obstetrlcal Medlcal Emergency Exceptlon applles the Plalntxff must prove gross neghgence (that
the breach was more than carelessness but was a fallure to exercxse a shght degree of care)

. page9of98s’




Did the Plamtlff prove that the Defendant’s negllgence prox1mate]y caused the Plalntlff’ s 1n]ury7
| YES (lf yes, proceed to Roman Numeral lV)
NO (lf no, dlscontmue dellberatlon)
N

- ' ~“Actual Damgges -
If you ﬁnd hablllty then calculate actual damages ' o

a3 AMNG

GNAIH 8- AWHEIL

‘(Nu’mei'ical]' |

g Nn-oo'jo‘nauma'
B “ss’sd:m :

| (Cl.lx;sive)" h
'Punitive Damages

- lf you find actual damages you may consider an award of punitive damages lf you ﬁnd that pumtxve

A damages are not warranted dlscontmue dellberatlon L

- If you feel pumtwe damages are warranted_ assxgn _the am‘ount:'. o

. (Numerical)

' (Cursive)

May_ 8 2015 o T ) FémERSOF

Florence, South Carolina

" WHEN YOU HAVE COMPLETED THE QUESTIONS, NOTIFY THE BAILIFF.

_ VERDICT MUST BE UNANIMOUS.

- Page100f988. .



= & Ph||l|ps PA

: STATE OF SOUTH CAROLINA “INTHE COURT COMMON PLEAS
o COUNTY OF FLORENCE TWELFTH JUDICIAL CIRCUIT
C/A NO.:

30\6 ¢ P/a\ 6%/1

Genesie Fulton mdlvudually, and as".
- 'Next Friend of Bryson F.- a Mlnor

- 'l?laintiff‘,'_f

L Wllllam Goldsteln ‘M.D,, mdlvudually
- and d/b/a L. William Goldsteln OB-GYN,
- Steven N. Coker, M.I D., and Drs Coker

)
)
D)
)
)
)
v o o) COMPLAINT it
)
) -
)
)
)
)

Defendants

aa"\\é;

o COMES NOW the Plalntlff complalnmg of Defendants above named and would show '

unto the Court as follows

AR Plalntlff Genesle Fulton (heremafter' “GeneSIe ) IS a cntlzen and reS|dent of

Florence County South Carohna and brlngs thlS actlon lndlwdually and as Next Fnend

. of her son, Bryson F (heremafter “Bryson)

‘2. - DefendantL Wllllam Goldstem M D (heremafter “Dr Goldstem ) is, upon

lnformatlon and bellef a c:tlzen and reSIdent of Florence County South Carollna who

was upon mformat:on and behef at all tlmes relevant to thls actlon a physwlan duly

llcensed to practlce medlcme wnthln the State of South Carollna

3.', ;_' Defendant Dr Goldstem held hlmself out to the pubhc as havmg

v 'spemallzed knowledge tralnlng and experlence for the provns1on of hlgh quallty

I ,,obstetncal and gynecologlcal care

C ,b.':1 ’.: '

... Pageftofe8s ..l i




4. Defendant Dr Goldstern mamtamed an off ce m Florence County South'

Carolrna for the practuce of obstetncs and gynecology

'5. _ Upon lnformatron and bellef Dr Goldstem practlced obstetncs and

gynecology usmg the busrness name of L. erllam Goldsteln ‘M. D OB GYN

. (heremafter "OB- GYN")

6 Defendant Steven N. Coker M D. (herelnafter “Dr. 'Coker") is, "upon o
mfon'natlon and belief, a citizen and resrdent of Florence County South Carollna who |

' .was upon lnformatlon and bellef at a’ll tlmes relevant to thls actlon a physrcran duly e

lrcensed to practlce medrcrne wnthln the State of South Carolrna

7. Defendant Dr Coker held hrmself out to the publrc as havrng specralrzed

T _knowledge trarmng and expenence for the provrsron of hrgh qualrty obstetncal and

gynecolcgrcal care

| 8 Defendant Dr Coker malntalned an off'ce |n Florence County South .

‘ Carollna for the practrce of obstetrrcs and gynecology

9. Drs Coker & Phrllrps PA (herernafter "PA“) is aﬁy'professionalh

= assoclatlon organlzed and exlstrng under the Iaws of South Carollna or another state

10. : Upon |nformat|on and bellef Defendant Coker was at all relevant trmes a- .

. shareholder employee and agent of the Defendant P A actrng wrthrn the course and _

, scope of that ownershlp, employment and agency

-,”11‘. Pl’lOl’ to August 20, 2009 Genesre mother of Bryson became pregnant 3
. and submltted herself to the care and attentlon of Dr Goldsteln for pre-natal and ‘

e 'obstetncal care.

g



| 12:_ i On August 20 2009 Defendant Dr Goldsteln along wrth Defendant Dr )

‘Coker attended the delrvery of Bryson son of Genesre at Carolunas Hosprtal System .

(herernafter “Hospltal ") in Florence County S C : - '_ _ | |

13, Bryson was a healthy baby prior to August 20, 2009 when hls mother ;:
AGenesre was admltted to the Hospltal __ o | |

14. Defendant Dr Goldstern took charge of the health care of Genesre and' v‘

her baby upon Genes:e 'S admlttance to the Hospltal | | o

15, Defendant Dr. Coker attended and assrsted with the dellvery of Bryson

16. - The Defendants Dr Goldstern and Dr Coker owed Genesle and her son |

a duty of provrdlng obstetrlcal care’ and attentlon consrstent wrth generally accepted. '
standards of obstetncrans actlng under similar sutuatlons | |
7'17., Defendants Dr. Goldsteln and Dr: Coker breached their- dutles of care. to o
Genesre and her son’ Bryson and were negllgent reckless wrllful wanton and/or
) otherwuse wrongful in therr care of them and attentlon to them as a dlrect and proxrmate )
result of whlch Bryson sustalned severe bodlly rnjunes losses and damages andv
Genesie also thereby sustalned Iosses and damages ' | | |
18. Defendant Dr. Goldsteln was negllgent reckless W|Ilful wanton andlor .
othenmse wrongful rn one more or all of, and mcludlng, but not Ilmlted to the foIIownng .
partnculars A | | |
(@) . ,m fallmg and refusmg to acquwe a reasonably safe Ievel of knowledge ‘skill. and_ .
' tralnrng about obstetrlcs generally, and the recognltlon and management of "
| v‘shoulder dystocra m partrcular before attemptlng to manage the brrthlng process' -

of Bryson g |



(b) |

in choosmg not to apprecuate the helghtened risk of shoulder dystocra in hlS’ :

o ‘dellvery, "

© ,'

ON

~dystocia;

©

N

- _without injury to .Brys0n ;

(@

()

@

(k)

0
e Section;
S

' _ accurate basns about matters of cntlcal |mportance to the patlent’s health |

in Causing Genesie to have excessive uterine activity;

in fa'iling and refusing to timely recognize the signs andltsymptoms_ of shoulder

~in failing to reepohd -pro'p'evrly and approbriétely to the signs and symb_tbms of o
shoulder dystocia; ' | |

in fai.lin.g_‘ and refusing to use the proper 'maneUVers, to resolve shbulder dystocia .

7_ intUsinvg improperd:elvivery tech:nique-;'

“in using :i:rhpreb'e‘r andexcessnve toree, traction and/or- torsi.o‘h;' N

’_in mismanagemehtrbf Iabe_r and deliv‘ery';'

' 'ih"mismanagemen't of shoulder dyetoeié; | '

: in orderihg,vrecr.uestthg or berrnitting‘ Dr. Cbker _te.p’erforn.i fund.all_press'ure;‘

in feiling and’ re_fuéing to perform delivery by ‘C-Section, or convert to a C-

in fauhng to commumcate with fellow health care team workers on a trmely and

.
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™

B lnformatron about the patrent s status and condltlon and

O

v.--19'._‘

in farlrng to tlmely and properly monltor observe record and/or transcnbe vrtal

suCh other failu‘res'and -refusal's as rnay be ide:nt'r__ﬁedd during.discovery'and_ the -

- trial of his case.

Defendant Dr Coker was negllgent reckless wrllful wanton and/or othenmse |

; wrongful in one, more or all of, and rncludlng, but not Irmrted to, the followrng partrculars

(a) '.

S b)”
o shoulder dystocra ‘

o __(c)_ P
- without injury to.Bryson ;

_<'a>
‘..__f(e) |
0
@

R

in farlmg and refusmg to acqurre a reasonably safe level of knowledge sk|ll andv' .

;_~tra|n|ng about obstetncs generally, and the recogmtron and management of =

shoulder dystocra |n partrcular before attemptrng to assrst wrth the b|rth|ng R

. ,v-process of Bryson, o

:-"ln farlrng to respond properly and approprlately to the S|gns and symptoms of -

'in"faili_ng'and refusi_ng to use the proper maneuvers to resolve shoulder dystocia- - |

in using improper delivery technique; .
in using improper ande:xcessiVe force,_ traction and/or 'to'rsion'i PERTEE

in mismanagement of labor and delivery;

in mismanagement of shoulder dystocia; -
in performing .fUndal ‘Dr_e_ssure; e

in failing to communicatewith fellow health care team worl<ers 'on-atimely and.
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- mfonnatlon about the patrent S status and condrtlon and

' (k)

accurate b,as_is about rnat_ters of 'critical'importance to the patient’s health; -

in farlrng to trmely and properly monrtor observe record and/or transcnbe vital

such other farlures and refusals as may be rdentrf ed dunng dlscovery and the

trral of his case

o .20 As a drrect and proxrmate result of the negllgence and other wrongful conduct on ,.

the part of Dr Goldstern whlch jorned and concurred wrth neglrgence and other - - |

wrongdorng on the part of Dr. _Coker,. Bryson has sustalned certarn rnjunes losses and .

@

)
o ,balance and skeletal and muscular symmetry, o
- (@

d

(e

I

()

jdamages stated wrth partrculanty as follows

Drrect vrolent and traumatlc |njur|es to vanous bodlly members of Bryson

'mcludlng, but not limited to permanent traumatrc |njury to the nerves whrch'

|nnervate hrs rrght shoulder and arm commonly known as Erb's palsy,

Adverse effects on various other bodrly members andlor functrons such as gart

- Past and future medical expenses; .

Life care management plan expense;

Permanent impairments and disabilitivves;
| Disﬁguremen_t;

' Physical pain and suffering; -
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0 A

o earnlng capacnty

()

W

L 21,

22,

23,

Mental, emotional and psychological harm;

Adverse effect on the future career opportumtles employablhty earmngs and' o

Loss of enjoyment of Iifef and e

Such further |nJurres losses and damages as may be revealed through dlscovery

: and tnal of thrs case

As a direCt and proximate- result of the negligence and other'vvro'ngfu_l conduct on -

' the part of Dr. Goldstein and Dr. Coker, Genesie has Sustained certain losses
~ and damages, rncludrng but not limited to:

- (@) Pastand future medical expenses;

- (b)  Life Car"'e" Man'ag_em’ent__ expenses;

e Economic‘losses;‘and"'“‘ S ottt

(d) . ‘Such further m;unes Iosses and damages as may be revealed through '

' drscovery and trial of this case.

-Plai_ntiff jnames Defendant_ PTA. as a Defen’da"nt‘j in this case _because it has

* respondeat supérior liability for Dr. Coker's torts as his employer. - )

'Upon.i'nforrnat_ion_and f_b.elief, Defendant Dr. Coker'aided and: abetted Defendant' |

 Dr. Goldstein in his failures, acts and omissions in that he:

| _(a), - Cjommitted to'rtious_.acts in concert, or pursuant to a cor_nmon design; '



®) Knew, or should have known,-' that hls. conduct constituted a breach

-‘ of duty and gave substantral assrstance or encouragement to Defendant -

| . Dr Goldsteln to conduct hlmself and/or

(- .Gave substantlal assrstance to Defendant Dr Goldstein in accomplrshrng

a tortrous result and Defendant Dr Coker‘s own conduct separately._

' consrdered constrtutes a breach of duty

24. Plaintiffs 'HhaVe preyi_ous_ly compliedf with ‘alI - statutory :v"requirements' for

commencrng this. actron A copy . of Van Affidavit of Dr. Yyonne Gomez-Carrion is

attached hereto in support of the Irablllty allegatlons made hereln

WHEREFORE Plarntrff prays for Judgment agalnst Defendants jointly and

severally, for an award of actual damages for an addrtlonal award of punitive damages

agamst one or more of the sard Defendant(s) in an amount to be determlned by the j jury

~in accordance wrth the facts” and cnrcumstances presented at trral for costs of thrs'-- i

action; and for such other and further relref as thls Court may deem justand proper

_ GRAHAM LAW FIRM, P.A.

" 'Edward L. Graham' E
Mary H. Watters

: “_’.-»'Flo‘r_e'nce, S.C. 20501
- Attorney for Plaintiff

February 22,2013
. Pagetsofoss



' STATE OF MASSACHUSETTS ) -
COUNTY OF MIDDLESEX . )

" being duly sworm, deposes and says

’ L I am Yvonne Gomez Carnon of Boston, MA. I make this Afﬁdavrt based on my
professronal background educatlon, traJmng and expenence as well as my rev1ew of certam '

' rnedlcal records relatlng to the blrth of Bryson F ' mcludmg the followmg

. Prenatal Records from Dr L Wllham Goldsteln (mother)
Carolinas Hospital System — Mother’s delivery records;
~ Carolinas Hospital System — Child's birth records '
~ University Speclalty Chmcs , :
... BabyNet; o o
‘Report of Dr JohnA 1. Grossman c

?wewwé

The statements contarned herem are true and correct as to my own lcnowledge except as'to
: those based up.on mforrnanon and behef and as to those 1 beheve them to be true. I am over the' '
, age of18 and legally competent to make th1$ Afﬁdav1t o . S L
2 ‘ I am a physwlan boaxdé certrﬁed in Obstetncs and Gynecology by the Amencan, _ |
College of Obstetncs and Gynecology Deta.rls of my quahﬁcatlons and background are set forth
in my cumculum vitae attached hereto as Exhlblt 1. | | |
3. I have an act1ve chmcal practlce in obstetncs and gynecology, at: Beth Israel
Deaconess Hosprtal, one of the Harvard Med1cal School teaching hosp1tals As part of my »'

practrce Iregularly manage labor and dehvery of matennty patrents 1 arn very farnrllar w1th the =~

standa:ds of care apphcable to doctors nurses and staff tnvolved in managmg labor and dehveryt-

: : l. : e

“in general and in partrcular w1th respect to the standa.rds of care 1nvolved in the prope”__ :
, W

recogmtlon, management and resolutxon of a comphcatlon known as shoulder dystocra

. "Page190f988 .. .



. 4. In thrs case, based on ‘my rev1ew of the medical records noted above Dr L. William
| Goldstem commltted at least two dev1at10ns from the oenerally accepted obstetrical standards of
- care dun’ng the delivery of Bryson F ~,on August 20, .2009 In my oplmon toa reasonable
'degree of medrcal certamty, Dr Goldstern breached generally accepted standards of obstemcalv' |
| practtce m the followmg ways (1) he chose not to take advantage of several safe and effectlve
j_ 'maneuvers avarlable to him to assrst in the management and’ resolutlon of shoulder dystocra
- without mjury to Bryson, ‘and (2) he apphed excessrve latera] tractlon to the head of Bryson
_‘p o _ : :
| 5.; ‘ I. have been 1nformed that one or more wrtnesses in the de11very room have '
descnbed Dr Steven N Coker's apphcatlon of forceful pushmg at the top of the matemalg
| abdomen down toward the brrth canal durmg the time Dr Goldstem ‘was attemptmg to resolve- ’
shoulder dystocra Entnes on the medrcal chart refer to- Dr Cokers apphcatron of suprapubrc |

pressu.re The wrtness testrmony descnbes not suprapublc pressure whlch would be acceptable

:;_but fundaI pressure whlch 1s contra.mdlcated in these c1rcumstances IfDr Coker d1d in. faCt;,A;, o

| apply fundal pressure that represents a breach of generally accepted standards of practlce by Dr

~ Coker. If Dr Goldstem requested Dr. Coker to perforrn ﬁmdal pressure or permitted h1m to do'
so, that also represents an addmonal breach of generally accepted standards of practlce by Dr
Goldsteln. | o | |
| 6. It‘isl ﬁ_.lrther.zmv o_pinion,'to a__reasonable -degree of medical ,certainty, ‘_that Brvson'_» ,
F- | suffered'severe 'and perrnane_nt inj'ury to his brachial nerves as a direct and proxﬁate-
| result o_f tlrese breaches of standard obstetn'cal practrce by Dr. Goldstein. If 1n fact Dr. Coker de

apply ‘ﬁmdal_press‘ure, that was a contﬁbuting cause of Bryson'F s injuries.
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There may be other devratlous from the oenerally .accepted standards of care hy Dr
’ ‘. ’Gold.stem and/or other health care provxders and/or other mjunes wh1ch I rnay learn from o
addmonal records mformatton or deposmons that may be prowded to me in the future
. Therefore 1 reserve the nght to cha.nge modlfy or supplement these op1mons in the future 1f

" new 1nformat10n and matenal 18 provrded to me

FURTHER AFFIANT SAYETH NAUGHT

i SWORN TO BEFORE ME THIS

15 Dayofiu&gxx@, oz
OAQJJ\J SR (LS) Y

L NOTARY P‘UBLIC FOI(MASSACHUSETTS

o My _Com.rmssron Exprres: \(}\‘ 3)\‘T20|L/ K

Susm Hedxhy

@ smotuwodmwes',‘ -
MvOunmEllel.zou
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STATE OF SOUTH CAROLINA -

) . N THE COURT OF COMMON PLEAS
)
COUNTY OF FLORENCE ) CIVIL ACTION NO 2013 CP-21-587
Genesie Fulton, indrvrdually, andas ) |
- Next Friend of Bryson F;aMinor, )
Plaintiffs, )
L -VSe )  ANSWER ON BEHALF OF
e . )  STEVENN. COKER,M.D.AND
L. William Goldstein, M.D., individually - ) ~ DRS. COKER & PHILLIPS PA. =
and d/b/a L. William Goldstein OB-GYN, ) D8 @
Steven N. Coker, M.D., and Drs. Coker Y ' 9z %
&Phllllps,PA ) fgm =
: Defendants. ) Srn o
) ) 585 =

‘ o | &=
The Defendants Steven N Coker, M D. and Drs. Coker & Phllllps P.A, answenng the

Complalnt of the Plaintiffs, will respectfully show unto the Court as follows

FOR A F IRST DEFENSE

heremaﬁer specrﬁcally adm1tted modrfied or explamed Stnct proof is demanded
i

2. These- Defendants have msufﬁclent 1nformat10n in wh1ch to adm1t or deny the

allegatlons contalned in paragraph one (l) of the Complamt therefore, Defendants deny same
d demand stnct proof thereof | _ ) -
3 Wlth regard to ‘the allegat1ons contamed wrthm paragraphs two (2), three (3) four

(4) and ﬁve (5) of the Complamt these Defendants would state that these alleganons pertam toa
Defendant other than these Defendants and requrre no admrssxon or demal on behalf of these

Defendants However 1f the allegatlon_s are drreeted to these D_efendants the allegatlons are
demed and stnct proof is demanded

- 4._ These Defendants admrt the allegattons of paragraphs six (6) seven (7) erght (8),
nme (9) and ten (10) of the Complalnt C
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Ly

5. These Defendants have msufﬁcrent 1nformatlon in whrch o admrt or deny the

allegatlons contarned m paragraph eleven (11) of the Complamt therefore Defendants deny

| same and demand stnct proof thereof

6 Wrth regard to the allegatlons contamed wrthrn paragraph twelve (12) of the -

- Complaint, Defendants crave reference to the medlcal records and/or rnedrcal tesnmony
"regardmg each physrcran s role in the dehvery, when Dr. Coker amved and Dr Coker s role 1n.. -
: .. applymg suprapublc pressure whlch assrsted in the dehvery of thJS chlld Dr Coker denies that -
| _he was present dunng the labor Any allegatlon mconsrstent w1th the medlcal records and/or .

. medleal testlmony 1s demed and stnct proof is demanded

7. These Defendants have 1nsufﬁcrent 1nformatron m wh1ch to adrmt or deny the~

o allegatlons contamed in paragraph thlrteen (13) of the Complalnt therefore Defendants deny o

' same and demand stnct proof thereof

8. - With regard to the allegatrons contarned wrthm paragraph fourteen (14) of the

Complamt these Defendants would state that these allegatlons pertaln to a Defendant other than

‘ these Defenda.nts and reqmre no admrssron or demal on behalf of these Defendants However if

the allegatlons are - drreeted to these Defendants the allegatlons are demed and strict proof is
demanded _ _
9. Wrth regard to the allegatlons contamed wrthm paragraph ﬁﬁeen (15) of the A

Comp]amt Defendants crave reference to the medlca] records and/or medlcal testlmony'

- regardlng Dr Coker ] role in. the dellvery, when he amved and the suprapubrc pressure he '

apphed Any allegatron 1ncons1stent wrth t.he medrcal records and/or medlcal testlmony is

- demed and stnct proof is demanded

V 10 Wlth regard to the allegatlons of paragraph srxteen (16) of the Complamt these'

R Defendants state that these allegatlons call for a legal conclusron to wh1ch no admrssron or demal ‘
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* is required. However, if a response is requi_red‘, these Defendants deny same and dernand strict

"~ proof thereof.

o e These Defendants ‘deny the allegatlons contamed in paragraph seventeen (17) of
the Complatnt and demand stnct proof thereof

. 12 With regard to the allegatxons contamed W1thm paragraph etghteen (18) 1nclud1ng o

| 'all subparagraphs of the Complamt, these Defendants would state that these allegatlons pertam to.
: a Defendant other than these Defendants and requrre no adm1ss10n or demal on’ behalf of these .
o Defendants However if the allegatlons are dlrected to these Defendants the a.llegatrons are

" demed and strict proof is demanded

'13.' . 'I‘hese Defendants deny the allegatlons contarned in paragraphs mneteen (19) '

| 'mcludmg all subparagraphs, twenty (20) mcludmg all subparagraphs and twenty-one (21) .
-mcludmg all subparagraphs of the Complamt and demand stnct proof thereof. “
: . 14 " With regard to the allegatlons of paragraph twenty-two (22) of the Complarnt ,
o 'v'these Defendants state that these allegatrons call for a legal conclusron to Wthh no admrssron or

.demal is requrred These Defendants deny Dr Coker committed. any neghgent acts and deny o

'Defendant Coker breached ‘any standard of care’ that proxnnately caused i 1nJury or dar_nage to

either Plaintiff. Strict proof is demanded. -

o 15_. These Defendants deny the allegatlons contalned in paragraph twenty three (23)

: tncludrng all subparagraphs of the Complamt and demand stnct proof thereof

16. Wlth regard to the allegatrons of paragraph twenty- four (24) of the Complarnt

these Defendants state that these allegatlons call for a legal conclusron to Wthh no admrssron or

' der_ual is required. These Defendants deny the_ allegatlons of neglrgence rarsed in the Affidavit of -

~ Dr. Yvonne 'Gomez—Carrio'nand demand strict proof thereof. .
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17 These Defendants deny the allegations as contained in the “wherefore” clause and

B vdemand strict 'proo_f thereof, -

: _' FOR A SECOND DEFENSE

_ 18. The care and treatrnent admmxstered by the Defendant Steven N Coker M D B

.conforms to and was in full comphance with the standard of care All care and treatment
| admmrstered by Defendant Dr Coker was w1th1n the acceptable medlcal standards and methods _. | |
.and, at no’ tlme pertment thereto d1d Defendant Dr Coker devrate from any medlcal standard ‘,

.whlle canng for or tendmg to Genes1e Fulton and/or Bryson F Consequently, the Plamtlffs |

~ are barred from recovery agamst thlS Defendant or his employer Drs Coker & Ph1111ps P. A

FOR A THIRD DEFENSE

L 19, Defendant Drs Coker & Phllhps P A alleges that 1ts employees and personnel =

. properly cared for,: treated, and attended to Gene51e Fulton and Bryson F. . under the exrstmg .

8 c1rcumstances, and that in the handhng of- Genesre Fulton and Bryson F they followed

proper standards recogmzed and practlced by physrcrans, phys1c1an ofﬁces, employers, and its .

- employees Thls Defendant further alleges that m the handllng of Genesre Fulton and Bryson,. -

F by its employees and personnel they rendered and practlced that degree of knowledge k

care, and skill equal to that of srmxlarly quahﬁed employees and personnel 'I'hrs Defendant

R further alleges that the treatment, care,’ and service rendered to Gene81e Fulton and Bryson F '

» under the cucumstances then exrstmg were 1n accordance with the standards recogruzed and ‘

practlced by physrclans phys101an ofﬁces employers, and its employees Consequently, the

! ‘ Plaintiffs are barred from recovery from Drs Coker & Ph1111ps, P. A

FOR A FOURTH DEFENSE

- 20. These Defendants admlt that Dr Coker was contacted to a551st m a shoulder- .

_ dystocla dellvery whlch is a genume emergency situation mvolvrng an 1mmed1ate threat of death -

ol AT T



-

[)/‘.' : these Defendants c

or senous bodlly 1nJury ‘As such nerther he nor his practrce may be held liable pursuant to S C

‘ Code Ann § 15 32-230(A), and thrs case should be dlsrmssed agamst them.

FOR A FIFTH DEFENSE

_'21. ' These Defendants admlt that they did not have a prev1ous doctor/patrent

. relatlonshlp w1th Plamtlffs As such these Defendants may not- be held l1ab1e pursuant to S.C. ‘_

'Code Ann § 15 32- 230(B) and tlns case should be drsrmssed agamst them

FOR A SIXTH DEFENSE !

: 22.‘ That any alleged neghgence on the part of these Defendants, whrch neghgence is.

, speclﬁcally denled was not the prox1mate cause of any mjury or damage to e1ther Plamt1ff '

- FOR A SEVENTH DEFENSE

23 That the case should be dlsmrssed pursuant to South Carolma Rules of Civil

Procedure Rule 12(b)(6) for fallure to state facts sufﬁcrent to constitute a cause of action agarnst

FOR AN EIGHTH DEF ENSE

24, - Because the alleged acts of neghgence occurred aﬁer July 1, 2005 thrs case is

: subject 0 the lrmltatlons of llablllty and provrslons outlmed in the S.C. Noneconormc Damage .

Awards Act of 2005, S.C. Code Ann § 15 32 200 et seq.
FOR A Nl’NTH DEFENSE

25, These Defendants assert that this action. is governed by the S.C. Noneconomrc’

’Damage Awards Act of 2005 S. C Code Ann §15 -32-200, et s __q Therefore 1f Plaintiff 1s"
: :'entltled to any recovery, whlch these Defendants speclﬁcally deny, recovery for any alleged

noneconomic damages is capped pursuant to S.C. Code Ann. § 15_ -32-220.

s
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. due process clause in the Flfth and Fourteenth Amendments to the Constrtutron of the Umted o

FORATENTH DEFENSE A

- 26. P]amtlffs clarms for pumtlve damages should be drsmlssed pursuant to S C Code .

. Ann. § 15-32 520 and S C. Code Ann. § 15 32 530 in that there is no. ev1dence whrch would N |

support an award of punmve damages and these Defendants assert all defenses and hmxtatrons

'of llabxhty prov1ded by statute and case law

FOR AN ELEVENTH DEFENSE

‘27. : That any claim for pumtrve or exemplary damages as set- forth in the Plamtrffs ‘

' Complarnt agamst these Defendants would v1olate the Defendants constltutmnal nghts under the

| States of America, Excesswe Fmes Clause in the Elghth Amendment to the Constltutlon of the =

" United States of Amenca, the Double Jeopardy Clause ‘in the Frfth Amendment to the, ;

,: __ L . .- C.Constltutlon of the Umted States of Amenca, and srmllar prov1s1ons m the Constrtutron of the
- ) Q (L/ State of South Carolma and/or the common- law and publlc pollcles of the State of South
: Q\ . ,Carolma, and/or applxcable statutes and court rules, and the Defendants raise these defenses asa ._ 3

- complete bar to the 1mposxtron of punmve or exemplary damage agamst them

z FOR A TWELFTH DEFENSE :

28. These Defendants reserve any add1t10na1 and further defenses as may be revealed o

by addmonal mformatlon durmg the course of d1scovery and mvestlgatron as is con51stent w1th g

L the South Carollna Rules of Civil Procedure. *

o Defendants request that .the_ same be drsmlssed with preJudlce together._wrth the’ costs and -

WHEREFORE havmg fully responded to the Complamt of the Plamtlffs these, -

' disbursements in the defense of this matter and from such other and further-r'elief as this Court

* deems just and proper. .
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(Qf

. Respectfully'subtnit"ted, |

‘Marian Williams Scalise

Richardson, Plowden & Robinson, P.A;
2103 Farlow Street, P.O. Box 3646 -
Myrtle Beach, SC29578 -

(843) 448-1008 - _ ‘
o mscahse@gchardsonglowden com

s £ D tes 1 m

Lf (7

Myrtle Beach South Carolma

1a L. Magee
chardson Plowden & Robmson P.A.

2103 Farlow Street, P.O. Box 3646
~ Myrtle Beach, SC 29578 o
(843) 448-1008 |

s , lmagee@nchardsonglowden com

Attorneys for Defendants Steven N. Coker, M.D. and Drs.
: Coker& PhllllpS P.A. o
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o ;STATE OF SOUTH CAROLIrI;[A. v ) N THE COURT OF COMMON PLEAS

%
l‘sn lﬁl"“?“ 5"" .o

' COUNTY OF FLORENCE L ) WELFTH JUDICIAL CIRCUIT V |
. g P _ R
" Genesie Fulton, 1nd1v1dualfsl3£‘h ) C/A No. 2018- CP 2100587 R
* Next Friend of BrysonF ;@‘ﬁﬁngh,“")' _ : _, S
e con's)' st o ‘
! R RPl‘é‘lntlff ) DEFENDANT L WILLIAM
o ' ) GOLDSTEIN M.D.,, INDIVIDUALLY
V‘e_rs__us‘_ T ) AND D/B/AL WILLIAM GOLDSTEIN
- e o) OB-GYN’SANSWERTO B
- L. William Goldst_ein, M.D,, individually - ') PLAINTIFF’S COMPLAINT
~and d/b/a L. William Goldstein OB-GYN, ) . ‘(Jur_y»Tnal Requested) o
- Steven N. Coker, M.D., and Drs. Coker ) L e -
& Phllhps P A o )
Defendants )

The Defendant L W11ham Goldstem M D., 1nd1v1dually and d/b/a L Wﬂham"

: .Goldstem OB- GYN (heremafter th.1s Defendant”), hereby answers the Plalntxffs -

o Complamt subJect to the1r afﬁrmatlve defenses, mot1ons and any other plead.mgs L
s as follows -
1; Th1s Defendant demes each and every allegatmn .of the Plamtlﬁ’s

Complamt Wh1ch he does not specrﬁcally adm1t W1thout quahﬁcatmn in® th1s o

. .'Answer. -

) _2._ ' Th1s Defendant is w1thout suf.ﬁc1ent knowledge at thls t1me to form a’ | |
behef as to the truth of the allegatlons contamed in. Paragraph 1 of the Plamtrffs
“Complamt and therefore those allegatmns are demed |

' 3 Th1s Defendant adm1ts the allegatmns contamed in Paragraph 2 of the o
- Plamt1ffs Complamt v | | -
| f 4. In response to the allegatmns conta1ned mA Paragraph 3 of the
Pla1nt1ft’s Complamt th:s Defendant adm1ts only s0° much as alleges that he is

: _board cert1ﬁed in obstetrlcs and gynecology A]l rema1mng allegatmns contamed in

E .b . i _v :‘Paragraph 3 of the Pla1nt1ff s Complamt are demed as wrltten .
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: 5 In response to the allegatlons contamed in Paragraphs 4.and 5 of the
P1a1nt1ft’s Complamt thrs Defendant admits 0n.ly so much-as. alleges that thlS‘
Defendant prov1ded medrcal care at h1s ofﬁce m Florence County Further :
-%respondmg, the a]legatmns contamed in . Paragraphs 4 and 5 of the Pla1nt1ffs |
Complamt state conclusions of law to wh;lch no response 1s requlred |
| : 6 The allegatmns contamed in Paragraphs 6 7 8 9 and 10 of the
- Plamtlff’s Complamt are not dJrected toward th1s Defendant and therefore do not:
requlre a response | :
_7.> In response to the allegatlons contamed in Paragraphs 11 12 13 14:
- and 15 of the Plamt1ft’s Complamt this Defendant adm1ts only SO much as alleges
"that Dr Goldstem prov1ded care to the Plamtlff durmg her pregnancy and dehvery .»
_1n 2009 Further respondlng, thrs Defendant craves’ reference to the Plamt1ﬂ’s
med1ca1 records for a more detalled descr1pt1on of all complamts dlagnosm and‘
.treatment All remalmng and mconsrstent allegatlons conta_med in Paragraphs 11,
- 12 13, 14 and 15 of the Plamtrﬂ’s Complamt are demed |
8. - The allegat1ons contamed in Paragraph 16 of the Plamtlﬂ’s Complaint |
state conclusmns of law to which no response is requlred
9. ,. Th1s Defendant demes the allegatlons contamed in Paragraphs 17 and .
18 (mclud.mg subparts a, b, ¢, d e, f g, h I ], k l m, n and o) of the Plamtrﬁ’s |
- "Conrplamt | o | | o
107' _ The allegatlons contamed in Paragraph 19 (1nclud1ng subparts a, b [
d, e, f g, h I ] and k) are not dJrected toward thlS Defendant and therefore do not

' req_uu'e a _response.




w—

,’.-11*. Th1s Defendant demes the a]legatrons contamed 1n Paragraphs 20 .

B v(mclud.mg subparts a, b < d e, f g, h, I, ] and k) and 21 (mcludmg subparts a, b c_

| and d) of the Plamt1ﬁ’s Complamt | |
12 ) The a]legatmns contamed in Paragraph 22 of the P1a1nt1ff’s Complamt -
» state conclusmns of law to whlch no response is reqmred | -
. 1.3. ThlS Defendant demes the allegat1ons contamed in Paragraph 23 R
: (mcludmg subparts a, b and c) of the Plamtrﬁ’s Complamt | :
: _ 1'4. | The allegatlons contamed in Paragraph 24 of the Plamtxﬁ’ s Complamt |
state conclusrons of law to wh.lch no response is requrred ‘ §
v 15 ThlS Defendant demes the allegat1ons contamed in the WHEREFORE

. Paragraph bemg the remammg a]legatlons of the Plamtlft’s Complamt

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
SR THIS DEFENDANT ALLEGES: -
(No Dev1atlon from Standard of Care)

1‘6. : That the care and treatment adm1n1stered by th1s Defendant
'conformed to and was in full comphance W1th the standard of care All care and
' _treatment admmlstered by thls Defendant was w1th1n apphcable medlcal standards
v_ and methods and at no t1me pertment hereto d1d this Defendant dev1ate from any' -
med1cal standard whlle carmg for or tendmg to the Plamtlff Consequently, the
Plamtrff is barred from recovery against th1s Defendant .. |

| FURTHER AN SWERING AND AS AN AFFIRMATIVE DEFENSE,
"THIS DEFENDANT ALLEGES:
" (No Prox1mate Cause)

17, That even 1f th1s Defendant was neghgent as alleged in the E '
Complamt whach is specrﬁcally demed the neghgence of th1s Defendant is not the
d1rect or prox1mate cause of any 1nJury alleged by the Plamtrff and therefore thrs E
' Defendant is not hable for any damages allegedly sustamed by the Pla1nt1ff
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FURTHER AN SWERING AND AS AN AFFIRMATIVE DEFENSE,
' THIS DEFENDANT ALLEGES:
(Fallure to State a Clalm)

18. The allegatmns contamed in the Complamt fall in then' ent1rety to

‘state a cla1m upon whmh rehef may be granted agalnst th1s Defendant

FURTHER ANSWERING AND AS AN AFFIRMATIYE DEFENSE, o
- . . THIS DEFENDANT ALLEGES: - «
(Supersedmg/lntervenmg Cause)
, 19v. Whatever 1nJur1es and damages if any, may have been sustamed by
‘the Plamtlff were due to a supersedmg and/or mtervemng cause beyond the control

- of this Defendant

FURTHER ANSWERING AND AS AN AFFIRMATIIE\DE':FENSE, o
| | “THIS DEFENDANT ALLEGES: -

(Pre—Exxstmg Medlcal Condltlon)

R 20. Whatever 1n]ur1es the Plamtlff sustamed whlch are spemﬁcally demed--
- _herem were the result of pre ex1stmg medJcaI condrtrons of the decedent whether. v
' disclosed or und;sclosed and were not related to the 1nc1dents complamed of in the

..'Complamt _ o | | 7 | :
' FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE, .

THIS DEFENDANT ALLEGES: :
(Predlspos1t10n of Medlcal Condltlon)

21 Whatever 1n]ur1es the P1amt1ff sustamed wh1ch are spec1ﬁeallv demed,
herem were the result of the decedent s pred13pos1t10n to med.lcal condltlons, |

: whether d1sclosed or und1sclosed and were not related to the 1nc1dents complamed :

‘of in the Complamt.
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FURTHER AN SWERINQ AND AS AN AFFIRMATIVE DEFENSE,
- THIS DEFENDANT. ALLEGES: ST :

(Natural Dlsease Process)

‘92 That tlns Defendant would allege upon mformatlon and behef that .‘
any mJurles or damages sustamed by Plamtd’f were due to, caused- and occas1oned -
: by the natural dlsease process over wh1ch th1s Defendant had no control and as
: ‘such th1s Defendant pleads such a natural d1sease process as a complete bar to this
| 'vactlon :

FURTHER AN SWERING AND AS AN AFFIRMATIVE DEFENSE,

' _THIS DEFENDANT ALLEGES: :
' (Comparatxve Neghgence) '

B -237 Th1s Defendant alleges that any 1n3ur1es rece1ved by the P1a1nt1ff as

' '_alleged in the Complamt 1f any, may have been due to and caused by and may be' .

the d1rect and prox1mate result of acts of neghgence on the part of the Pla1nt1ff or a_' =
o 'thlrd party, over whom thlS Defendant had no control 50 as to bar the clalms of the
- ‘Pla1nt1ff agamst thlS Defendant ‘
A FURTHER AN SWERING AND AS AN AFFIRMATIVE DEFENSE,
. - THIS DEFENDANT ALLEGES: _
(Lack of Foreseeablhty)

24 That upon mformatlon and behef even 1f the damages alleged in

o Pla1nt1ffs Complamt if any, were prox1mately caused by the acts and/or om1ss1ons '

'of tlus Defendant Whmh is otherw1se demed except for the purpose of th1s : o

| afﬁrmatwe defense, th1s Defendant did not and could not have foreseen that o

_ Plalnt1ffs da_mages, 1f any, could have prox1mately_ resul_ted from.tl_us Defendants '_’ ﬁ

- acts or.omissions.

s L e



FURTHER AN SWERIN G AND AS AN AFFIRMATIVE DEFENSE
'THIS DEFENDANT ALLEGES:
(Reasonableness and Good Falth)

| 25. Th1s Defendant alleges that he acted reasonably and in good fa1th at
call times matenal herem based on all relevant facts and cucumstances known by -
h1m at the t1me he S0 acted Accordmgly, P1a1nt1ff is not- ent1t1ed to the recovery of
any damages whatsoever : v
FURTHER AN SWERING AND AS AN AFFIRMATIVE DEFENSE,
' THIS DEFENDANT ALLEGES: - _
(Punltlve Damages Unconstltutlonal) »
4 - 26. That any award or assessment of ‘punitive damages as prayed for by»
the Plaintiff would v1olate this Defendant const1tut10na1 r1ghts under the Flfth
Slxth and Fourteenth Amendments of the Umted States Constltutlon and‘
comparable prov151ons of the South Carohna Const1tut1on '
WWW

- THIS DEFENDANT ALLEGES:
(Appllcatlon of S. C Code Ann § 15-38-15)

97l That upon mformatlon and behef even. if this Defendant was

' 'neghgent as’ descr1bed m the Complalnt wh1ch 1s speclﬁcally demed thlS

| Defendant was less than ﬁ.fty percent hable for the total fault alleged Accordmgly, a

. join. and several hablhty should not apply to thJs act1on as 1t relates to. th1s o

' Defendant and this Defendant should be held hable only for the percentage of fault _
: Wthh is spe01ﬁcally demed to be determmed by the trier of fact Add1t1ona11y, th1s A
'Defendant hereby reserves the rlght to seek all remed1es r1ghts and pr1v11eges

vavallable to them pursuant to S. C Code Ann §15 38-15.



THIS DEFENDANT ALLEGES
(Noneconomlc Damage Awards)

_28..' No .award for noneconom1c damages shall exceed the statutory hm1ts-_.

, vcontamed in the Noneconom1c Damages Awards Act of 2005 South Carohna Code -
- vAnn §15 32- 200 et seq. Th1s Defendant is a health care prov1der as deﬁned by |
” .. 'SC Code Ann § 15 32- 210 and pursuant to §15 32 220 of the Noneconom1c : .

| "Damage Awards Act of 2005 any potent1al recovery of noneconomlc damages 1s‘
| hm1ted to the amounts stated therem | ’ | A _ | _
MAWW

- THIS DEFENDANT ALLEGES: -
(Obstetrlcal Care Exceptlon)

9 Pursuant to S C Code Ann § 15 32- 230 this Defendant was not" )
o grossly neghgent in the care prov1ded in th1s case and therefore 1s not hable for any
- _ ;damages allegedly 1ncurred by the Pla1nt1ff

e FURTHER ANSWERINQ AND AS AN AFFIRMATIVE DEFENSE, -
' THIS DEFENDANT ALLEGES: :

(Reservatlon and Non-Walver)

’ 30 Th.1s Defendant reserves any add1t1onal and further defenses as. mayv |
be revealed by add1t10na1 1nformat10n durmg the course of d1$covery and,
= 1nvest1gat10n and as are cons1stent w1th the . South Carolma Rules of szl . |

Procedure. -
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WHEREFORE, having fully answered the Plaintiffs Complaint, subject to
any motionS‘ qualiﬁcations or other ‘ pleadinQS' .and . having' ’ ass"erted these.
Afﬁ.rmatlve Defenses thls Defendant L W1lham Goldstem M.D., 1nd1V1dually and

d/b/a L W11ham Goldstem OB GYN prays that the Plamt1ft’s Complamt be
dlsm1ssed w1th preJudlce and that he be awarded costs and attorney fees for

defendmg thls matter together or w1th such other rehef which the Court deems
. ‘proper. - o :

- HOOD LAW FIRM, LLC °
- 172 Meeting Street -
~ Post Office Box 1508 -

Charleston, SC 29402

- Ph: (843) 577-4435/ Fax: (843) 722 1630
. Email: Info@hoodlaw com

. ROWErT H. Hood (SC #2599)
* . Molly H. Craig (SC #6960)
‘Elloree A. Ganes (SC #70509) . -
PR : S -JustmT Bamberg (SC #100337)

"-"Attorneys for the Defendant T

p - L. William Goldstein, M.D., individually and

T “d/b/a L. William Goldstein OB GYN
‘Hl‘f _ ' 2013 : o S
. Charfeston South Carohna v

. CERTIFICATE OF SERVICE

3\&3;1}10'\;! |
?E\NHOO

- Ben o
S

I certlfy that on this date a copy of the forego o ey

was served on each party or counsel of record by

oy iNe LI
Y "H':‘

ma1hng, l:l e-mailing, |:]facs1m11e or [ Jhand delivery i mn
the manner prescnbed by the apphcable Rule of ClVll

LzE\ ua 92U EINL
%

Procedure.

! This J day of 2013

)/Q//
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B ’_ﬂ..'..rfr_o_son Bryson F (heremafter “Bryson”)

.' STATE OF SOUTH CAROLINA | IN THE COURT COMMON PLEAS!

COUNTY OF. FLORENCE TWELFTH JUDICIAL CIRCUIT o

o SR - C/ANO
- -Genesxe*:Pnnce, mdlylduallyﬂ, and as .
" NextFriend of BrysonF -, aMinor;

* Plaintiff, . | |
'SECOND . AMENDED 2 ,

COMPLAINT : e
(Jury Trial Request;ed

L. William Goldstein, M.D., individually
~and d/b/a L. William Goldstein OB-GYN,

3 De.fendaﬁts.'

COMES NOW the Plamtxff complammg of Defendants above named and would show unto’ the '.
' Court as follows - | |
R Plamtlff Gene51e Prmce (heremaﬁer “Genes1e”) 1s a cmzen and resxdent of '

Florence County, South Carolma, and bnngs tlns actlon 1nd1v1dually and as:- Next Fnend of her .

20 Defendant L leham Goldstem MD (herelnaﬁer “Dr. Goldstem”) is, upon
"mformanon and behef a cmzen and resxdent of Florence County, South Carohna who was,
upon ; mformahon and bellef at all t1mes relevant to tlns actlon a phy51c1an duly llcensed to V»
' :"Practlce medlclne w1th1n the State of South Carolma i--" . | | .
3. Defendant Dr Goldstem held hlmself out to the pubhc as hav1ng specnallzed .v
knowledge tralmng and expenence for the provnsxon of hlgh quallty obstetncal and

. gynecological care. |

4, Defendant Dr Goldstem mamtamed an ofﬁce in Florence County, S o
) -:Carohna for the practlce of. obstetncs and gynecology N CERTIFIED ATpur COPY :
- S _'&wyd \.émg \Stwm
‘ Lo B o FRKOWOURTCP &GS |

CL R -Q-;.FL@RuNtrcoumv S.C..
s <-Page-37 of 988 . . o on no T . ,




5. Upon mformatlon and bellef Dr. Goldstem, practlced obstetncs and gynecology ;

‘usmg the busmess name of L erllam Goldstem MD., OB GYN (heremafter, "OB- GYN")

' 6. : Pnor to August 20, 2009 Genesre, mother of Bryson became pregnant and

| subnntted herself to the care and attentlon of Dr. Goldstem for pre-natal and obstetncal care.

7'. ' On August 20 2009 Defendant Dr Goldstein along wrth Dr. Coker attended the '

dehvery of Bryson son of Genes1e at Carolinas Hosprtal System (heremaﬁer “Hosprtal”) in
l 'Florence County, S C. o . | ' | I. |

8 Bryson was a healthy baby pnor to August 20, 2009 when h1s mother Genesre ,

' was admrtted to the Hospltal

9," ' Defendant Dr. Goldstem took charge of the health care of Genesre and her baby

- upon Genesre s adnuttance to the Hosprta]

“10. | Dr Coker attended and assrsted Defendant Goldstem wrth the dehvery of Bryson
| 11. . »,The Defendant, Dr. Goldstem o_wed Genesie and _her son a duty of providing
o 'obStetr'ical-acare'fand:.attention .consis‘tent‘.with generally.lac'cented standards' of Obstetricians actihg
_ under sirnilar_situations. ‘ . | |
B 12, Defendant Drk-Goldstei'n breachedtheduty of care to Genesie and her son Dryson,
_ and was neghgent, reckless w111ful wanton, and/or otherwrse wrongful in the care of them and‘ '
' attentron to them, as a direct and proxunate result of whrch Bryson sustamed severe bodlly- :

mJunes losses and damages and Genes1e also thereby sustamed losses and damages

_ 13 Defendant Dr. Goldstem was negligent, reckless, w111ful wanton and/or otherwrse o

wrongful in one more or all of and mcludlng, but not limited to, the followmg partxculars
(@ . in fallmg and refusmg to acqurre a reasonably safe level of knowledge skill and trammg .

about obstetncs generally, and the recogmtron and management of shoulder dystocla in
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) baﬂtcular, hefore atternpting tomanage the vb‘ir'thing nteeeSS of Brysén;, .
® in choesing net' to apn_t‘eeiate the helghtenednskof ;hdulde; dystoclam hxs deiivefy;
(c) 'i‘n‘ caustng Genesie_to haye_ excessive uterine actmty, .' v o |
| (d) " ih failing and.refusi‘ng toumely jre(.:o‘gniz.e.tt:h:e‘ siéns and s-yl_nptoms“ef .$hottldet dystocta; :
| 10) j in falhng to tespond pronerly and appropnate.ly..to vthe elgns and sytnptoms of shoulder
| dystocm, o '
- ® _i‘ mfalllngandrefusmg to use thepropermaneuvers tb resolveshoulderdystomawnhout g
eytobosen; B L
(g) 1n uSmg unproperdellvcrytechmque, v' _v
' | (h) | _, m uslnglmproper and .euceaeiVe force,tractlon and/or ',te.r_s'i‘en; | o L
@) inmismanagement of abor and delivery;
: (]) in mismanagernent of shoulder dystocta; : .v S
® in _fail_ing‘.and r'_efusing to pett'enn deli'v'er.yi by ¢;se¢ti¢;,',_,,;r, c'gn;eﬁ o a'“‘C-Seetien;
() in} t‘ailing to eomtnunjcate with feIIOW health Acare team _WOrl_cersA en:.a timel& and aecurate |
‘bas'i.s‘ abOut matte'rs of cntlcal impoxtance :to the patient’s health, : L

‘ -‘(ni) ~in failing to tlmely and properly momtor observe record and/or transcrlbe vxtal ,

' 1nfonnat10n about the patlent’s status and condmon -

(m) ', in falhng to adv15e and d1sclose to the patlent that a cucumstance had ansen that the" o
| ‘physwlan beheved mdlcated an. operatlve delwery and use of a vacuum in fallmg to
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_'>as~t_‘ollows. o

‘_inform-and' disclose this diaénOsist to the rnother in. failing to lproperly"discuss and

- »explam the general nature ofa vacuum ass:sted operatlve dellvery, in farhng to have the .-

" physician part101pate in the mformed consent process, in farhng to properly d1scuss and_

" explam the materlal nsks mvolved in such a procedure in farlmg to properly explam and

- discuss the probablhty of success assocrated wrth vacuum use, in farlmg to' properly o
_explain and drscuss the prognosrs of what would result 1f a vacuum was not used, and _

 failure to properly dlsclose and dlscuss the exrstence of any alternatrves to an vacuum

assxsted operatl_ve vagrnal dehve_ry; ‘

(o) - such othe'r failures and refusals as may'-be_ identiﬁed during diSCovery and the trial of his - |

 case. =

14.. As a d1rect and proxlmate result of the neghgence and other wrongful conduct on the part of I

' Dr. Goldstem, Bryson has sustamed certaln m_]unes losses and damages stated with partrculanty o

(a) ": D1rect violent and traumatrc mJunes to various bodrly members of Bryson mcludmg, but
not llrmted to, perrnanent traumatlc m_;ury to the nerves wluch innervate his right

shoulder and arm, commonly known as Erb's palsy;-

®) . Adverse effects on vanous other bodlly members and/or functlons, such as galt balance

’ and skeletal and muscular Symmetry,
. (C) - Pastand futu_re medical eXpe_nses; '.
‘(.d). -kI.,ifevcare management pla_rl"e':xrx_ense‘;j
' »(e)‘ -~ ‘Perman'e'nt irnuainnents and dlsabrhtres
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‘ofthrscase ) .':

s

16.

Disfigurément;

Such further mjunes losses and damages as may be revealed through drscovery and tnal .

Physical pa:in;a.nd-snﬁ‘eriﬁ_g.; ’
| Mental;_ emoti_onalan’d_ psychological harm, -
 Adverse effect on the future career opportunities, employability; earnings and carning
: eapacity;

- Lossof e’njvoyment'of li_fe:; and

As a dlrect and proxrmate result of the neghgence and other wrongful conduct on the part

L of Dr Goldsteln Genesre has sustamed certam losses and damages mcludmg but not o

lumted to

@
®
(c)
@ ',

- d1scovery and tnal of tlus case. |

Past andﬁlture medical expenses;
Life Care Management expenses; o
Economic losses; and.

Su’ch. further . injuries losses and damages as may be revealed through' _' -

»'Plamtlﬁ‘s have prev1ously comphed w1th all statutory requrrements for commencmg thls

. actlon A copy of an Afﬁdavrt of Dr Yvonne Gomez-Carnon is attached hereto in support of the. .

hablhty-allegatxons made’herel_n;_ =
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WHEREFORE Plaintiff prays for judgment ag’ainstDefehdant jointly and's'everally, for
an award of actual damages for an addmonal award of pumtlve damages agamst the sa1d -

o Defendant m an amount to be determmed by the Jury in accordance W1th the facts and_

S cucumstances presented at tnal for costs of thJS actlon and for such other and further relief as

~

this Court may deem Just and proper. -
- GRAHAMLAWFIRM,PA.

- Edward L. Graham <~ = -
. Diane M. Rodriguez "
... J. Layton Ruffin
383 W. Cheves St.
. Florence, SC 29501

IR 'A'A'tto_rney for Plaintiff

- Aprl30,2015
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' STATE OF SOUTH.CAROLINA :--_L_?-f) N THE COURT OF COMMON PLEAS

COUNTY OF FLORENCE S ). TWELFTH J UDICIAL CIRCUIT
~ Genesie Fulton, individually, andas ) C/A No. 2013-CP-21- 00587 T
. Next Friend of Bryson F.  , a minor, )
Plaintifi, )  DEFENDANT L. WILLIAM
SR ) GOLDSTEIN M.D,, INDIVIDUALLY
- Versus- ) AND D/B/A L. WILLIAM GOLDSTEIN '
e OB-GYN'S ANSWERTO
‘L. William Goldstein, M.D., individually ) ~PLAINTIFF'S SECOND AMENDED
and d/b/a L. William Goldstein OB-GYN, ) ' "COMPLAINT -
“Steven N. Coker, M D, and Drs Coker ) __‘(_J,ury Tr_nal Requested)
& Phillips, P.A. ) A |
o . )
' '"Defendan‘ts )

| The Defendant L. W1lham Goldstem M D 1nd1v1dua11y and d/b/a L W1111am '
Goldstem OB GYN (heremafter “thls Defendant) hereby answers the Plamtrffs,
"__ Second Amended Complamt sub]ect to the1r afﬁrmatlve defenses mot1ons and any _

g ‘ f‘other pleadmgs as follows

1. Th1s Defendant demes each and every allegatlon of the Plalntlffs-'

Second Amended Complamt whlch he does - not spec1ﬂca11y admlt w1thout

: -quahﬁcatmn in =th1s Answer

2. \' : ThlS Defendant is w1thout sufﬁc1ent knowledge at this trme to form a

_. behef as 'to the truth of the allegatmns contamed in Paragraph 1 of the Plamtlff s

Second Amended Complamt and therefore those allegatmns ‘are demed

-3 Thzs Defendant admzts the allegatmns contamed in Paragraph 2 of the o

”-Plamtlffs Second Amended Complamt o

4. In response to the aIIegatlons contamed 1n Paragraph 3 of the

" .Plamtlffs Second Amended Complamt th1s Defendant admlts only so much as

| ‘._:alleges that he is board cernﬁed in obstetrlcs and gynecology All remammg
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y lalle'gat»i'onsv contai‘ned m Pa_rag'raph 3 of the Plamtlff & Second »Amen‘ded -Conlp‘lainf: .

are denied as written.

. 5. -In response to the- aile‘gations contained in,Paragraphs 4 and 5 of the

: alleges t;hat this Defendant pI_"'QV1d'ed med1cal_-0are. at’ hls ofﬁce in ‘F lorence County.
" Further resp,onding",,:f»the- 'a‘llegati"('f)"ns 'oontaine'd in- Paragraphs 4 and 5 of the

A Plaintiffs Second Axnended--Complaint state conclu_Sions of law to which no response -

is required.

6. In fesponse to the allegations contai’nedin Paragraphs 6, 7,8, 9, and

10 of the“Plaintiﬂ’s ‘Second Amen’ded.» 'oomﬁlain’t this Defendant admits only so

vmuch as alleges that Dr Goldstem prov1ded caré to the Plalntlff durmg her

- pregnancy and -_del_lvery:‘m 20(_)_9_. Further respondmg, th1s Defendant craves

N _mconsmtent allegatlons contalned 1n Paragraphs 6 7 8 9 and 10 of the Plamtlff’ s .

' (mcludmg subparts a, b c and d)

reference- to fhe Plaintiffe med'ical re‘c‘ords for a m()re detalled_descn_ptlon of all

Second Amended Complaznt dzagnosm and treatment All ‘remaining"-and

Second Amended Complalnt are demed

1. The allegatmns contamed in Paragraph 11 of the Plamtlffs Second

Amended Complamt state conclusmns of law to wh1ch no response 1s required. .

8. Th1s Defendant demes the aHegatlons contaxned in Paragraphs 12 and

]3 (mc]udmg subparte a, b ¢, d 2 f g, h I }, k, lm 1 and o) of the Plamnﬁ’s .

Second Amended Complamt

- ;9. } Th1s Defendant demes the allegatlons contamed n Paragraph 14

(mcludmg subparts a, b c, d e; f g, h 1 )and k)

10.' ThlS Defendant demes the allegatlons contamed in Paragraphs 15
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11 The allegatlons contamed 1n Paragraph 16 of the Plamtlﬂ’s Second '

Amended Cornplamt state conclusmns of law to Wthh no response is. reqmred

: 1-2. ThlS Defendant demes the allegat1ons contamed n ‘the WHEREFORE

‘ .‘Paragraph bemg the remammg allegatrons of the - Plamtlffs Second Amended |

Co_mplalnt

FURTHER ANSW'ERING AND AS AN AFFIRMATIVE DEFENSE
o - THIS DEFENDANT ALLEGES:
(No Dev1at10n from Standard of Care)

13, That the care and treatment adm1n1stered by th1s Defendant
conformed to- and was in full comphance Wlth the standard of care. All care and

’ '_ treatment ’a‘dmlnlstered by th1s Defe’nda-nt was-w1th‘m app‘hc‘able medlcal-standards

,and methods and at no- t1me pertlnent hereto dld th1s Defendant dev1ate from any

_'med1ca1 standard whlle carmg for or tendlng to the Plamtlff Consequently, the

Pla1nt1ff is bar red from recovery agamst thlS Defendant

THIS DEFEN DANT ALLEGES

(No Prox1mate Cause)

14 That even if th1s Defendant ‘was neghgent as alleged in the Second .
' Amended Complamt Whlch is spe01ﬁcally demed the neghgence of this Defendant :
T not the d1rect or prox1mate cause of any 1nJury alleged by the Pla1nt1ff and-. '

’.-therefore thls Defendant 1s not hable for any damages allegedly sustamed by the _ A

© Plaintiff.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
” ' THIS DEFENDANT ALLEGES
(Fallure to State a CIalm)

' 1?5. - The allegatlons contalned in the Second Amended Complamt fa11 in-

' thelr entlrety to state a claun upon wh1ch relief may be granted agamst tlns o

' Defendant. | ST TP
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FURTHER ANSWERIN G AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES

of th1s Defendant

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
_ THIS DEFENDANT ALLEGES
(Pre-Exxstmg Med1cal Condltlon)

17. Whatever 1nJur1es ‘the Pla1nt1ff sustamed wh1ch are spemﬁcally demed
'herem were the result of pre-ex1stmg med1cal condmons of the decedent whether o

dl‘BClOSGd or undlsclosed and were not related to the 1nc1dents complamed of'in the o

' ‘Second Amended Complamt

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE'.
; ' ' THIS DEFENDANT ALLEGES: ~
(Predxsposxtmn of Medxcal Condltxon)

18 Whatever mjumes the Plamtxff sustamed whzch are speczﬁcally demed

" herein, were the resu]'t -of t’he dec'edent-s predmposxmon to medmal condxtlons'

: of n the Second Amended Complamt

FURTHER ANSWERING A_ND AS AN AFFIRMATIVE DEFENSE o
THIS DEFENDANT ALLEGES
(Natural stease Process)

19.  That th1s Defendant would allege upon mformatmn and behef that .
any injuﬂ‘es or damages sustamed by Plamnff were due -to-, caused and'occa_s_loned'
-by the natdrai_'di_'s.ease pi‘ocess over wh1ch st'hi_sf.Def'endanc had no control and as

“such, this Defendant pleads such a natural diseasev_;prOcess as a complete bar to thzs ‘

- action.
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FURTHER ANSWERING AN D AS AN AFFIRMATIVE DEFENSE
" THIS DEFENDANT ALLEGES_ '
(Comparatlve Negllgence)

90. Th1s Defendant alleges that any 1n3ur1es rece1ved by the Pla1nt1ff as

. | alleged in the Second Amended Complamt 1f any, may have been due to and caused '. o
by and may be the -=d1-1ect and prox1mate result of acts of neghgence on the part of _

the Plamtlff or a thlrd party, over whom th1s Defendant had no control so as to bar -

the claims of' the Plamtlff agamst thls Defendant

THIS DEFENDANT ALLEGES
(Lack of Foreseeabxhty) '

21, That upon 1nf0rmat10n and behef even 1f the damages alleged in-

i and/or omlssxons of thlS Defendant whlch is otherw1se demed except for the

:purpose of thlS afﬁrmatlve defense th1s Defendant d1d not and could not have

, foreseen that Plamtlfi‘s damages 1f any,. could have proxunately resulted from thls__ __ o

. Defendant s acts or om1ss1ons )

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
‘ - THIS DEF] NDANT ALLEGES: -
. (Reasonableness and Good Falth)

22. Tlns Defendant aﬂeges that he acted reasonably and m good falth atv i
| all times materlal herem based on all relevant facts and mrcumstances known by'

h1m at the time he S0 acted Accordmgly, Plammff is not entltled to the recovery of

: _iany damages whatsoever
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
‘ ' THIS DEFENDANT ALLEGES: ’
(Punltlve Damages Unconstltutlonal)

23 That any award‘or assessment of pumtwe damages as p‘rayed for by
the Plamtxff would violate th1s Defendant const1tut1onal r1ghts under the Flfth |
Slxth and Fourteenth Amendments of the Umted States Constltutlon and
. comparable prov1s1ons of the South C‘arohna Constltutlon

FURTHER ANSWERING__AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Appllcatmn of S.C. Code Ann. § 15- 38-15)

l24. That upon mformatmn and behef even if th1s Defendant ‘was-
neghgent as descrlbed n the Second Amended Complamt whlch 1s spec1f1cally
_demed th1s Defendant was - less than ﬁfty percent hable for the total fault alleged

| Accordmgly, Jom and several habxhty should not apply to th13 act1on as it relates to
g th1s Defendant and thlS Defendant should be held hable only for the: percentage of
| fault wh1ch is spemﬁcally demed to be determmed ‘by the trler of fact

- Add1t1onally, th1s Defendant hereby reserves the rlght to seek all remedles rlghts_

and prn 1leges avazlable to them pursuant to S. C Code Ann §1a—38—15

_FURTHER ANSWERING AND AS AN AFFIRMATI_VE DEFENSE
L THIS DEFENDANT ALLEGES:
(Noneconormc Damage Awards)

525‘._‘ No award for noneconom1c damages shall exceed the statutory 11m1ts

contamed in the’ Noneconom1c Damages Awards Act of 2005 South Carohna Code ”

| Ani. § 15« 32—200 et. seq. Thrs Defendant isa health care provrder as deﬁned by S

- S.C. Code Ann § 15 32 210 and pursuant to §15 32 220 of the Nonecononnc'

,' lumted to the amounts stated therem
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" THIS DEFENDANT ALLEGES:
(Obstetrxcal Care Exceptlon)

26 Pursuant to SC Code Ann § 15- 32 230, thls Defendant was not

gxossly neghgent in the care prov1ded in th1s case and therefore 1s not hable for any:
o damages allegedly mcurred by the Plamt1ff _
FURTHER AN SWERING AND. AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(Informed Consent)
27.  The Plaintiff Wfith k—n_owl'e'_dge and ’unders_t-a-nding consented to 'tréat;ment
and therefore' herclaims are barred in aecordance‘ with the principles of j’nforme'd' o

consent.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
_ . THIS DEFENDANT, ALLEGES '
" (Fallure to Mltlgate)

e 8 ThlS Defendant would allege and show that the Plamtlffs had a duty to B

| ~mitigate. thelr damages and faﬂed to do so ‘

F‘URTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE:
© . THIS DEFENDANT ALLEGES: ‘

(Reservatlon and Non-Walver)

29, ThlS Defendant reserves any addltlonal and further defenses as may '

"be revealed by add1t10na1 1nformat10n dunng the course of dlscovery and

1nvest1‘gat1on, and as are ‘cons1stent ,,Wlth 'th‘e. South quo[ma-.Rules of Civil
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~-asserted these Afﬁrmatwe Defenses th1s Defendant L W11ham Goldstem ‘M.D,,
Amd1v1dually and d/b/a L. Wllham Goldstem OB- GYN prays that the Plamtlffs
Second Amended Complamt be dlsmlssed w1th preJudlce and that he be awarded

”costs and attorney fees for defendmg th1s matter together or w1th such other relief -

W'hl'ch,_the Court deems p'ropjer..

. HOOD LAW FIRM, LLCc = .
172 Meeting Street
Post Office Box 1508
 Charleston, SC 29402 :
- Ph: (843) 577-4435 / Fax: (843) 722 1630
’Emall Info@hoodlaw com. .

—-ma:-\-p \¥(="<

,RobertH Hood (5

#2099) 3
¥6960) B

_ ':Molly H. Craif
‘Elloree A. Ganes (SC #70509)
~ Brian J. Kern (SC #79719)

| .-Attorneys for the Defendant -

© L. William Goldstein, M.D., 1nd1v1dually andA

_ T . - - d/bla L Wllham Goldstem OB GYN
L O™Neu . N 9015
Charleston beth Carolma

CERTIFICATE OF SERVICE

I (,ert1fy that on thls date a copy of the foregomg
was’ _serve on ‘each party or counsel of record by D .
- mailing, D4 e-mailing, Dfacs1m11e or {_Jhand delivery in -

the manner prescrlbed by the apphcable Rule of Civil |
ﬁProcedure o U o cnn '

ThlS l’ day of
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' $TATE OF SOUTH CAROLINA - -~ ) IN THE COURT OF COMMON PLEAS'
C T ) TWELFTH JUDICIAL CIRCUIT
".COUNTY ‘OF FLORENCE . = oy _

- o Y. CASEN@-"-'-ZOI-’S -C-P-Ql-'0587

)y

)

-Genesxe Fulton md1v1dually and as. Next

MOTION 'AND ORDER INP ORMATION '
f'.Fnend of Bryson F ., aminor, '

' Plain'tifﬂ

) FORM AND COVERSHEET 5

;vs-.m, S ,.,)
o 9
)

L. Wilham Goldstem MD mdmdually and ) :
d/b/a L. William Goldstein OB GYN, Steven
N. Coker, M.D;; and Drs Coker &. Phllhps, L
P.A, : _

- | E-miail: jlruffin@grahamlawfirm.netOther: |

Defendant. ) -

o ,Plamnff’s Attorney : A - | Défendant’s. Attorney:’ :
-| 3. Layton Ruffin, Bar No 78267 . ' .| Elloree A. Ganes, BarNo
‘| Edward L. Graham, BarNo 2483 © | ‘Address: -
Address: . . e ~ .| Hood Law Firm, LLC
Graham Law Firm -~ -+ | 172'Meeting’St. = .
P.0.Box550 . . . " . "l Charleston, SC 29401 : '
| Florence, SC 29503 T ’ | Phionie: 843.577.1215 Fax843.722; 1630
| Phone: 843.662:3281Fax 1.800. 859 7028 | E -maﬂ elloree ganes@hoodlaw comOther

XIMOTION HEARING: REQUESTED (attach written motion and complete SECTIONS I and I]I)
[[JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and. III) ' ,

[:IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)
v " SECTION I: Hearing: Informatlon .
‘Nature of Motion: Motion For New Trlal Absolute :

L SECTION I Motlon/Order Type
X|Written motion. attached ) i o
| [JForm Motion/Order : : : o
Thereby move: for rélief or action by. the court as: set forth in the attached proposed order

= %,_W S - May 15, 2015

e 'Estxmated Time NCCdCd 30-mins - - “Court Reporter Needed:- gYES/E} NO o | R trtiil MRS

Slgnature of Attorney for [X]. Piamnff /L 1 Defendant = Date. subrmtted
SECTION III: Motion Fée C

@ PAID AMOUNT $ ‘ '

- [JEXEMPT: - [ Rule to Show Cause in Clnld or Spousal Support
"~ {check rea_son)' I Domestic Abuse of Abuse and Neglect.

. [ Indigent Status -~ [] State Agency v. Indigent Party

[]'Sexually Violent Predator Act [ ] Post- Conv1ct10n Rehef
- - [] Motion for Stay in’ Bankruptcy : ' :

o :] Motlon for Pubhcatlon [:} Motlon for I'.xecutlon (Rule 69 SCRCP)

' reduced to wntmg from motlon made in open couxt per ﬂfdgg Isp i%&r&g&yﬁ copyY

‘Name of Court Repqrter T _ o 0
DOther . A o » *4:{,{,2 ;’s)ezj \5}7*&/’?&"“

JUDGE'S SECTION. B T CLERKOFCOURTCP &GS,
D Motion Fee to be paxd upon ﬁlmg of the attached JUDGE CODE : FLOP\ ENCE’ CO‘«”\ T, S.C
order. , A : e

1 [other: =~ - "- L o Date N
R L _J..-'Q..vPag_e~-51-j‘?f_9§8




" CLERK’S VERIFICATION _

| Coltected by: (¥ DateFiled: /.
(] MOTION FEE'COLLECTED: $ _ :

| [] CONTESTED—- AMOUNTDUE: $___

© SCCA 233 (11/2003)
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s Goldstein OB GYN

. dehberated for approxnnately ﬁve hours The Jury was charged on the obstetncal emergency_

'IN THE COURT OF COMMON PLEAS
~ TWELFTH JUDICIAL CIRCUIT
| C/ANO.2013-CP-21-0587

STATE OF SOUTH CAROLiNA
'COUNTY OF FLORENCE -

_ AGenes1e Fulton, Ind1v1dua11y and as-
- Next Friend of Bryson F .,

- aminor,
v e - PLAINTIFFS’ MOTION FO_R
. L. William Goldstein, M.D., o NEW TRIAL ABSOLUTE o

)
)
-)
)
)
)
 Plaintiffs, )
)
)
)
' Ind1v1dua11y and d/b/aL Wllham )
)
)
)

' Defendants

Plamtlff hereby moves before thls court for an order grantlng Plamtlff a new tnal
: absolute, for the reasons stated herem | |
' FACTS

Plamtlﬂ' tned tlus case to verdlct whlch was rendered on May 8 2015 The _]uryv’

statute found at S C Code Ann § 15 32-230 Addltronally, the Jury was charged on the -
definition of gross neghgence The ﬁrst questron on the verdlct form purported to track the _

| language of the obstetncal emergency statute Plalntlff objected to the language of the obstetnc |
= emergency statute as charged the appropnateness and apphcablhty of the obstetnc ernergency .

statute to the facts of thls case, and the manner 1n whrch the obstetnc emergency statute was. e
wntten on the verdlct form Slmllarly, Plarntlff obJected to the deﬁmtron of gross neghgence as»v
' charged to the Jury The jury found that the obstetnc emergency statute apphed Therefore, the o :
| Jury Judged the phys1c1an s conduct accordlng to the gross neghgence standard as charged The "

uryfound for the defendant o L
. ’ CERTIFIED ATRUE COPY...

e ‘;x-'.Piarg'e 53‘o_f$8_8_' " CLERK OF COURTCP gGs.
. 0. . T.tuo.r .. FLORENCE COUNTY,S.C. -




. The jury consistedof several members bf‘tire med;c;u mmify.- Additionally, plaintiff
‘believes at least one Jury was actrvely employed by Carohnas Hosprtal the. hosprtal where
Genesre gave birth to Bryson Other members of the Jury had spouses employed by the medrcal
commumty Plaintiff beheves another _]UI'OI' was employed by McLeod the largest healthcare
provrder in the area. Plamtrff believes yet another Juror s husband was the dlrector of quahty
‘ rmprovement at Hope Health, another large healthcare provrder in. Florence County Another V'

. seated juror was a surgrcal tech who worked alongsrde a mnnber of obstetncrans in the OR
. Although the Jury was asked about whether any Juror was employed by any plamtlff or
defendant, and if any _]uror knew any of the w1tnesses, tlus court dechned to 1nqu1re 1f any Jurors
’who might be employed by a hosprtal or healthcare provrder in the area. Moreover tlus court drd
~ -not ask 1f any _]urors had spouses who were employed in the same. Fmally, Plarntrff sought to "
have a Juror stncken for cause who worked for a defense firm and specrﬁcally worked with an.

,attomey who handled med1ca1 malpracuce cases as the defense attomey Thrs court denied - :

' Plamtrﬁ’s request Ultlmately, Plamtrff used a11 avarlable peremptory strrkes but strll faced a Juryp- L

which consrsted of a number of Jurors who were either employed in the medlcal ﬁeld or had

relatives employed in the same.

As the trial proceeded Plamtlff mtroduced testrmony that Dr. Goldstem was not only- _

- neghgent in hrs actlons but was grossly neghgent and reckless in h1s conduct Plamtlff presented o

testrmony that the proxrmate cause of Bryson s mJury was excessrve lateral traction apphed by
Dr. Goldstein. Th1s testrmony was elicited by obstetncrans wrthm a reasonable degree of medical ‘
certainty, most probably. | B | | |

v Sjimilarly,' .testirnony was 'al_so ._el.icited' frorn Dr. Hall that in thrscase, -the mother was :

medically stable and the child was medically stable at all points in time from labor and delivery -
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.' to the blrth of Bryson F | The defense oﬁ‘ered no testrmony at all that erther the mother or
the child in thlS case were ever not medrcally stable Indeed not even Dr Goldstem prov1ded_" :
N testrmony that he belreved the mother or ch11d were not medrcally stable Plamtlff requested this -

' court deterrmne as'a matter of law that the obstetnc emergency statute d1d not apply to the facts
: of this case. The court demed Plamtrﬁ’ s request o | |

| - | STANDARD OF REVIEW

_ | : “The grant or denial of new tnal motlons rests wrthm the discretion of 'the tnal judge and

| h1s demsron wrll not be. drsturbed on appeal unless h1s ﬁndmgs are wholly unsupported by the

E ev1dence or the conclusrons reached are controlled by error of law.” Krepps by Krepps v. Ausen,

1324, C 597 608 479 S E. 2d 290, 296 (Ct App 1996) Moreover “[I]n an appeal of a.n order

L :grantmg a new trial pursuant to the thrrteenth _]111'01' doctnne the appellant "bears the heavy |

A -burden of demonstratmg to- the court that 1t clearly appeared that the Judges exercrse of
- dlscretlon was controlled by a mamfest error of law " Youmans v. S C DOT 380 S.C. 263 271
. :‘67OSE2d1 5, (Ct: App 2008) - o
| | 'ARGUvMEN'I"‘ - |
Plaintiff respectfully submits to thls court and. argues that the 'verdlct .'d_o.es »not .render
 justice, as it was the product.of an unfair trial. The verdict was rende_red after and al’fected by the
. following errors as 11sted and drscussed mfra . o | o

1. The Jug Charge and the Verdlct Form did Not Correctly Track the Langt_lage of

- the Obstetrrcal Emergency Statute , _
8.C. Code Ann § 15-32-230 sets forth the emergency medlcal and obstetrlcal care

’ exceptlons Sectlon (A) denotes the statute s apphcabrllty to care rendered in-a “genume

' emergency s1tuat10n” mvolvrng an “nnmedrate” threat of death or senous mJury to the patlent in
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. an obstetrical suite. Section (A) explains if these criteria are met, then the physician is not liable
unless the plamtlff proves the phy51c1an was grossly neghgent
| However Sectron © speclﬁcally sets forth when the gross neghgence standard will -

apply It explams that subsectlon (A) apphes only if the panent is not medically stable and the

- patient is either in 1mmed1ate threat of death or in 1mmed1ate threat of senous bodrly injury. Thus

" for the obstetnc emergency statute and therefore the gross negligent standard to apply, two

- things must be proven Firstly, that the patrent is not medlcally stable Secondly, that the patrent

is either (1) in 1mmed1ate.threat_of death or (2) in mnnedlate threat of serious bodily mJury.
 The verdict form did not appropriately delineate the limitations of the obstetric

1. _ e'mergency found withinthe statute itself. The verdict form shOuld .have listed and required the ‘

Cjury to ﬁnd that (a) there was a genuine emergency s1tuat10n ®) there was an nnmedlate threat

» _of death or serious bodrly mjury, and (c) that the patrent was not medlcally stable Th]S was not o
: _ done in this case and the failure to do SO was error. - ' |
Groupmg the three together is not only confusmg, 1t mlsleads the _]ury regardmg what'
speclhcally must be proven by defendant to receive the -beneﬁt of ‘the obstetnc emergency '
_ Statute This is' evidenced by‘the question asked by the Jury w1thm th'e. first few minutes.of _. '
) dellberatlon The Jury asked whether if they answer “NO” they contmue deliberations. |
' Ultlmately, they answered “YES” to thlS ﬁrst questlon This clearly mdicates confusion on the "
| part of the Jury and that they failed to properly understand all the elements necessary for the -
| phys1c1an to recexve the beneﬁt of the obstetrical emergency statute.
Secondly, the jury charge makes no mention of the fact that the. patient must be
: “rnedically stable.” The language s1mp1y groups all three requlrements together and fails to state

- that the requirement is that the patient be “med1ca11y stable.” Simply askmg whether the _Jury
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~ finds that«there 'was a genuine j'ernergency situation where the patient- is not stdble' fails to
_ correctly reﬂect that requlrements of a statute whrch abrogates common law As such the statute 1

should have tracked the language of the statute as wntten Thrs farlure prejudlced the plamtrff by'

1ncorrectly presentmg to the _]ury what is requrred for the obstetncal emergency statute to apply

and allowed thej Jury to assess' the physrcran s conduct based upon a standard of gross neghgence
The preJudrce and 1mpact was compounded by defense counsel s repeated mentlon to the 3
: Jury that this was a “medlcal ernergency” wrthout ever mentlomng that the _|ury needed to ﬁnd

that the patrent was medrcally stable 1n order for the phys1c1an to recerve the protectlon of the’ :

obstetnc emergency statute Accordmgly, Plamtltf requests tlus court grant a new tnal based L

upon the prejudrclal error found in the verdrct form related to the obstetnc emergency statute and .

1nthecha.rgeto the]uryonthesame o

2 The Court Erred in Fallmg to’ Fmd that the Obstetnc Emerg_cv Statute dld Not
- Apply asa Matter of Law a R | |
‘ Defense counsel presented zero ev1dence throughout the tnal that the patlent was not.

, medrcally stable Defendant sought concessrons from Plamtrff’ s experts that shoulder dystocla is

" a medical emergency Indeed Plamtlﬁ’s experts admltted thrs However there is a dlfference .

between a medlcal emergency and a patlent not belng medlcally stable The fact that each isa ' o
requlrement for the obstetnc emergency statute fo apply h1ghl1ghts the legrslature s

. understandlng that there isa drfference between “medrcal emergency’ and “medrcally stable »
Thus the farlure to put forth any evrdence as to the “medrcal stablht)f’ of mother or chrld"“

’ precluded Defendant from argumg for the protectlon of the obstetnc emergency statute
Only the plamtrff put forth any testlmony on tlns issue.. Dr Hall stated unequlvocally that L

| both mom and baby were medlcally stable He prov1ded th1s oprmon wrthm a reasonable degree :
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~of medrcal certamty most probably Defendant’s fallure to elicit any" testlmony on tb1s issue’
| precludes them from seekmg the protectlon of the obstetnc emergency statute. Accordlngly, this
Court should have found asa matter of law that the statute did not apply

3. The Court Erred in 1ts Charge on the Law of Gross Neghgence
Plamtlff requested addltronal language deﬁmng gross neghgence be charged to the Jury_ '

Tlus Court denied Plamtlff’s request Accordmgly, from memory the jury was charged that gross
' negllgence is absence “of even the shghtest of care.” Plamtlﬁ‘ argues tlns was error
| One deﬁmtlon of gross neglig gence 1s “the failure to exercrse | shght care.’ S'teinke V. |

' ~South Carolma Dep't of Labor chensmg, & Regulatzon, 336 S C. 373 395 520 S E2d 142 )

o 153 (1999) However Steznke also noted “Gross Neglrgence “1s a relative term and means the ,

absence of care that is necessary under the c1rcumstances » Id' c1t1ng Hollins v. chhland County 8

K 'SchoolDtst One 310 S.C. 486 490 427 S.E.2d 654, 656 (1993)

Desprte numerous appellate court cases repeatedly mcludmg tlus second sentence ‘when
| _'deﬁmng gross negllgence in South Carolma, the second sentence was not 1ncluded in the _|ury
- charge The fmlure to properly charge the jury on the deﬁmtron of gross neghgence prejudlced ’
Plalntlﬁ' by unposmg a greater burden upon her than the law requtred Accordmgly, the failure to:
mclude the full and accurate charge of the law on gross neghgence in this state prejudrced the '

| _plalntrff and is grounds for new. tnal

4, The Court Erred in Fallmg to Stnke a Juror who was a Paralegal to a Defens :
Attorney Who Handled Medrcal Malpractlce Cases

A Juror noted that she worked for an attomey who handled medlcal malpractlce lawsults
- as defense counsel When asked 1f she could be unpartlal she hesrtated srgmﬁcantly before"

answermg the quesuon Only after several attempts to rehabilitate this prospectlve _]UI'OI' did she
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ﬁnally state that she beheved she could be unpartlal However her hesrtatlon in answenng these ,

'questlons certamly suggests otherwrse Moreover the fact that she w1111ng1y volunteered o

.1nformatlon that her boss was mamed to a physwxan further 1nd1cated that she could not- be .

. unpartral For what other reason would she make thrs known to the court" At the very least such o

| answers necess1tated addltlonal probmg 1nto her partlahty Counsel requested follow up
'questwns but thlS request was dechned Ultlmately, she ended up on the Juror 11st, requmng
‘ plamtlﬂ’s counsel to usea peremptory stnke on th1s partlcular _]uror preventlng us from stnkmg”_

- one of the other healthcare workers that remalned on the j Jury

5 The Court erred m Per g Causatron testrmony of Dr Goldstem 'j S

Dr Goldsteln readﬂy admrtted that he was not an expert m the ﬁeld of causatlon-_f

' fpertaJmng to tlus case and the brach1a1 plexus b1rth mJury sustamed by Bryson Nevertheless, * .

"'v,Defense counsel sought to e11c1t causahon testlmony from Dr Goldsteln at tnal Plamtlﬁ' R

e objected but thls court overruled Plamtlff’s objectlon Plamt1ff contends thls was error

k An Expert must be quahﬁed to offer expert testlmony in the area in whrch he mtends to : :f ’

testrfy See Watson V. FordMotor Co 389 S C 434 446-47 699 S E. 2d 169 175 (2010) By Dr e L

. 'Goldsteln s own admrssmn he was not quahﬁed to offer causatmn testlmony in th1s case Tlus ‘

. ialone should have barred h1m from offenng causatlon testlmony Nevertheless he was penmtted : .v R
5_’_:_".'totestlfyastothecauseofBryson stury | | s T T
| Moreover in add1t10n to h1s own adm1ss1on that he was unquahﬁed to. offer testrmony on.. B

I tlus sub_]ect, the testlmony he d1d offer was unrehable and fell short of all ev1dent1ary

requlrements for the admrssron of competent expert testlmony Pnor to hJS testxmony, th1s Court -

vvshould have assessed the re11ab111ty of Dr Goldstem s testlmony accordmg to 1ts role as' ) ;i -

o gatekeeper d Such an assessment would have revealed that Dr Goldstem had no rehable basrs o
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for offenng h1s opmlon that he d1d not cause Bryson $ brachlal plexus bxrth 1nJury See also State :
v Counczl 335 S C.1, 515 S E2d 508 (2008), State v. Jones, 273 s.C. 723 259 S E2d 120 = |
A‘_(1979) ) R |
‘ Fmally, even assuming arguendo that Dr Goldstern (1) was quahﬁed and (2) the basrs of ,. '
. hls oplmon was rellable, Plamtlﬁ" beheves Dr. Goldstem s testlmony stlll violated the “most I'
: probabl requlrement for the adrmssron of causatlon testlmony See Payton'v. Kearse, 329 S C
- 51 495 S E 2d 205 (1995) Never d1d Dr Goldstem state that he offered h1s causatron testrmony o
E w1thm a reasonable degree of medlcal certamty, most probably Indeed, thlS is most llkely due to '
_the fact that he d1d not even beheve hlmself quahﬁed to offer testlmony on the subJect in the ﬁrst :
:‘place : _ | ‘ v S
o .‘ Accordmgly, Dr Goldsteln was unquahﬁed to offer causatlon tesumons', offered |
unrehable causatron testlmony, offered testlmony in wolatron of the most probably requlrement '
» | for causatlon testlmony, and Plamtlff suffered preJudlce as a result Due to its lack of rehablhty,

o its probatlve value was substantlally outwelghed by danger of unfalr pre_]udlce and confusron -

2 Rule 403 SCRE Fmally the adm1ss1on of tlus testlmony conﬂlcts with pnor demsmns by the e

' '_ South Carolma Supreme Court related to the exclusxon of mcompetent unrehable ev1dence See

- eg, Watson V. FordMotor Co 389 S. C 434 455 699 S. E 2d 16+9 175 (2010), Graves V. CAS, |

- Med. Sys 401 S C 63, 75 735 S. E2d 650 656 (2012)

6. The Court Erred in Permlttmg Dr Sallex’s Testlmony |
Th1s Court perrmtted Dr Salley to oﬂ’er testlmony as to the cause of Bryson s brachlal

- plexus blrth injury desplte sa1d testlmony lackmg all 1nd1c1a of rellablhty At DO pomt did Dr »'

B Salley c1te to any hterature wlnch stood for the proposrtlon that a permanent brachlal plexus blrth

- injury could be caused by anythlng other than excesswe lateral tractlon The only hterature clted .



| .to by Dr Salley drscussed temporary mjunes Moreover it put forth a hypothesrs for the cause of
E these mJunes that has not been tested and is not accepted as an estabhshed cause Accordmgly,
- the testunony offered by Dr Salley on thrs pomt was unrehable

Secondly, his testrmony fell woefully short of the “most probably” .standard for_

' "adrmssron of causatlon testlmony set forth in Kearse Dr. Salley, what one can only be called an [

E ‘attempt to conﬁlse the jury, crted four thmgs that can contnbute to a brachlal plexus b1rth 1njury

| 'He mentloned genetrcs asynclltrsm, abnorrnal pelwc anatomy, and expulsrve forces However :
o r:vnotmg hypothetrcal pos51ble contnbutmg factors generally, dlffers greatly ﬁ'om offerrng rellable " o
o .testlmony in comphance w1th the most probably reqmrement for admrssron of causatron’_h )

' testlmony Dr Salley had zero ev1dence of genetlcs as a contnbutmg factor 1n tlus case. Dr

P ;'—,‘_'Salley had zero ev1dence of asynchtlsm in thls case Dr Salley had zero ev1dence that Genes1e "‘_

o had an abnormal pelvrs Fmally, Dr Salley had no ev1dence that suggested expulsrve forces L

L contnbuted toa brach1a1 plexus buth mJury in tlns case Tellmgly, when asked to what degree of

. ,certamty he held tlus oplmon he could not descnbe even a half percent to any of the four -

purported causes as. bemg the cause of Bryson s blrth 1nJury An expert who holds h1s expertv U '

opxrnon on the aggregate w1thm a two percent hkehhood of be1ng the cause of a chrld’s mJury o

- falls woefully short of statmg that these factors most probably caused the chrld’s m_]ury F or thrs» ) '
-‘.reason h1s test1mony should have been excluded | ' |
Sumlarly, Dr Salley s standard .of care opmlons v101ated South Carolma s- ev1dent1vary
o .‘requlrements regardrng re11ab111ty and competency HlS oplmons were mappropnately based |

,upon Dr. Goldstem s own oprmon of how much tractron he applred m thlS dehvery Dr
Goldstem adrmtted he had no memory of how much tractlon he apphed Moreover, hls 5

- shoulder dystoc1as over the course of 35 years 1s msufﬁcrent to constltute habrt-based testlmony

- Page6tof9ss -




Fmally, 1rrespect1ve of whether he had sufﬁclent expenence w1th shoulder dystocla to. offer hablt ,
_ '-based testlmony, Dr. Salley 1nappropnately cons1dered the veraclty of one: wﬂness s testlmony :
,over another in formulatmg hlS standard of care oprmons Dr Salley is in no better posrtlon to

» "determme whether one w1tness is telhng the truth than another By detenmmng whlch witness to

'belreve, he mvaded the provrnce of the Jury Thus, Dr Salley s remalmng bas1s for his testlmony o

_was nothmg more than hlS own zpse dzxu‘ conclus1ons Accordmgly, h1s standard of care'

testrmony should have been excluded

7 The Court Erred in Permlttmg Dr Jacobson to Oﬂ'er Causatlon Testlmony

. Srmxlarly, Dr J acobson s testrmony should have been excluded for bemg unreliable and

o _ for fallmg short of the most probably requrrement set forth in Kearse He could not state the most

_.‘,: .‘probable cause of Bryson s 1n3ury Moreover lus op1mons were unrellable '
| An’ addrtlonal ground for excludmg Dr J acobson s oplmon is that it 1mproperly
"con31dered the veraclty of statements made by others Th1s should not have been pernntted Heis
X _1n no better posrtlon to understand whether one person 1s telhng the truth over events thanv‘ |
another To do so. 1nvades the provmce of the Jury To form hlS opmrons Dr. Jacobson had to
' base his analysrs on what the defendant sa1d about how much tractron he apphed even though -
Dr Goldstem testlﬁed under oath that he had no memory of how much tractlon he apphed‘
' Accordmgly, Dr J acobson s test1mony should have been excluded
8. Dr. Gower’s Testlmonx Should Have Beeu Excluded |
As with Dr Goldstem Dr. Gower should not have been perrmtted to offer any tesnmony
- on the 1ssue of 'causatlon 'Plamtlff beheves. Dr Gower did in fact offer such testlmony To the -
| extent he d1d and to. the extent Plamtlff obJected h1s offering tesumony on thlS matter was in -

: 'error Smnla.rly, hlS standard of care opinions were ‘based upon notlung other than hlS zpse dixit




| conclus1ons and an unproper werghmg of the vera01ty of one wrtness s testlmony over another
1 For these reasons, h1s causatlon and standard of care testlmony should have been excluded
9 The Court Erred in Fallmg to Adeguately Vorr Dlre the Jug Panel A ' .
Multlple Jurors with tles to the medlcal commumty were mcluded in the potentral Jury'_
: pool Ultlmately, a number of Jurors wrth t1es to the medlcal commumty of Florence were seated
on the Jury At least two JUIOI‘S were employed by local hosprtals The Jury foreperson was. |
| employed in the ﬁeld of mental health services. Yet another Juror s husband was the dlrector of
- quahty 1mprovement ata local med1cal center One Juror a surgrcal tech had worked alongsrde a'._ _ .
‘, number of obstetncrans in the OR The Court should have mqurred further mto these Jurors.
_ babrhty to be fa1r and 1mpart1al It is msufﬁcrent to s1mp1y ask the entire panel 1f they know of any

- ,ﬁ'v_reason they- could not be fa1r and 1mpart1a1 Th1s is. espec1ally true where a su1t mvolves medrcal

. malpractlce in a medlcal commumty hke Florence Srmrlarly, thls court erred in not askmg the o |

"panel the Voir. d1re questlons requested by Plamtrff For thls reason, 1t was. error not to 1nqu1re |
further 1nto the ab111ty to be farr and 1mpart1al of those j jurors who were personally employed in _'
the medlcal ﬁeld or were mamed to someone employed in the same.

o - 10 Thls Court Should Grant a New Trlal Based ugon Cumulatlve Erro .

Plamtrff bel1eves the cumulatlve error of these hrghhghted issues, along w1th th1s court’

o ruhng ona number of other matters, when taken on the whole requtre that anew tnal be granted e

There were a number of rulmgs when taken to gether also constrtute error warrantmg a new tnal .

These mclude the exclusron of certam exhlblts and the admrttmg of an ammatlon lacklng all. .

' md1c1a of rehabrhty The ammatlon in questlon was not created by or in conJunctron w1th the -

-expert who referred to 1t. ,‘It -drdnot'accurate_ly represent the facts of _tlns case._Moreover, 1tl_ -

"7 -Page 63fqt'938i . B




' showed a stretch upOn a baby’s neck from uterine forces far beyond anything eve_r'recorded in -

- the medlcal llterature

Moreover the court erred in lnmtmg Dr Hall’s rebuttal testlmony As a rebuttal w1tness
he should have been perm1tted to “rebut” testlmony presented by the defense in tnal Dr Hall
: »was present for Dr Salley s testlmony Dr ‘Hall was ready to oﬁ'er testrmony and a number of
: artrcles which explamed why everythmg Dr Salley testlﬁed to was at best 1naccurate ‘and at
| worse, knowmgly false As a rebuttal witness, he should have been permrtted to testrfy to these

matters Moreover hls deposmon addressed issues related to causatlon Plamtlﬁ' further supports
- this basis with. those ob]ectrons and rulmgs made by the court wh1ch w111 be reﬂected in the
.. transcnpt R |
TR Thlrteenth Juror Doctrme - |
Flnally, Plamtlff asserts that thls Court should grant a new trial based upon the thrrteenth '

: _]uror doctnne “The thlrteenth Juror doctrme is a vehlcle by whlch the c1rcu1t court may grant a
- new trial absolute _ when it ﬁnds the ev1dence does ot Justrfy the .verdrct.” | Trivelas v.
- scD.o. T..»,.357 $.C. 545, 553,593 .24 504, 508 (Ct. App. 2004). “The effect is the same as
B if the Jury failed tto reach ‘; verdict, an'd'thus,. the‘fcircuit court is.’ not'redlﬁred to give’any reason
R for granting the new trlal”’ d. -“Therefore a circuit' court's order granting or denying a new trial -
upon the facts w111 not be d1sturbed unless its dec1sron is wholly unsupported by the evrdence or‘
the conclusron reached was controlled by an error of law ” Id cztmg South Carolma State.
, Hzghway Dep't V. Clarkson, 267 S C 121 126-27 226 S. E 2d 696, 697 (1976) |

| In’ this case the ev1dence does not Justrfy the verdlct Numerous witnesses for the
plamtlff : oﬁ"ered tes_tlmony that Dr.l Goldstem s actrons were __not only negligent, they were .

reck_less.: Based solely upon the vfacts-presented to this Court, this Court should use its ability to
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”s1t as the thrrteenth JUIOI‘ and ‘grant .a new .tnal The fact that one Juror ‘was rushmg to get to
Dlsney World is evrdence that JUIOI‘S did not adequately consxder the facts: of tlns case and were'
N srmply ready to be ﬁmshed and go home (or on. vacatron) Thus based upon the: qualrty andv
_volume of the ev1dence presented by Plamtlff compared to a dearth of rehable test1mony on
causation or standard of care by the defendant coupled with the juror s des1re to end thls matter;

necess1tates tha,t'thls Court sit as the th_rrteenth juror and declare a n_ew tnal. "
CONCLUSION

For the reasons, stated Plalntlff respectﬁllly requests this Court gra.nt Plamtlffs -

motlon for a new tnal absolute B
- Respectﬁllly subm1tted, :
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DIRECT EXAMINA’HON OF DR. GOMEZ-CARRION BY MR, GRAHAM 151
.GOMEZ CARRION, MD, testlfled as follows:) ‘

. THE COURT Have a seat in the witness chalr and I 11 ask

that you pull up real close to that mlcrophone and. speak

';'loudly,.clearly,‘and slowly in order that we can hear'"

.everythlng that you’ ve got to say and let’s start w1th your

full name.
DR GOMEZ CARRION: Slowly belng an issue since I'm a New
Yorker, but I w1ll try my best |
THE COURT: Very good
lDR GOMEZ CARRION My full name is Yvonne Gomez-— Carrlon
-THE COURT Spell that last one for us, please

'yDR GOMEZ CARRION G 0- M E Z, as 1n Zebra, hyphen,_'

"C—A—R—R—I—O—N.

- THE COURT All rlght

DR GOMEZ CARRION May I move thls so I can look this

.way° (Referenc1ng mlcrophone)

THE COURT You sure” can Mr Graham, you are recognized.
,MR,'GRAHAM; Thank you; Your Honor;
‘ DIRECT EXAMINATION .

BY EDWARD GRAHAM

0 'Good morning, Doctor:
A lGood morning.
Q Tell'us,;please, where»ﬁere yoﬁ born
VA‘“ St. John s HOSpltal Atlantlc Avenue, Brooklyn, Newv

York

- GENESIE FULTON etal VERSUSL WILLIAM GOLDSTE]N MD et al.
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DIRECT EXAMINA’HON OF DR. GOMEZCARRION BYMR GRAHAM -‘4_;52' oo
'Where do you Currently 11ve7 A
de llve in Newton, Massachusetts It{éké55ﬁbd§b éﬁtsiaé-
'»of Boston | | i o L ' o
'ffDo_you_havevch;lAfen?,

o Tdo.

How many?

Five

_Tell us, please,vabout»your educatlon, startlngbwith :
,lfcollege o - “

I attended Prlnceton Unlver51ty. i“giéddéﬁéd mithJa;
’tfdegree in. psychology and blology in 1979 then came back"
h,yacross the brldge and attended Columbla College of
;Phy51crans and Surgeons for my medlcal school tralnlng

_}I stayed there for my re31dency tralnlng at the Columbla '

‘When you talk about Columbla, you are talklng about ‘

Columbla Unlver51ty in New: York CJ.ty’>

'Correct,‘51r
:»‘After medlcal school’——'you flnlshed medlcal school at
-»;Columb:.a'> | | | S
I dld |
‘And tell usiabout your reSLdency‘tralnlng;-'vhv
;_So I started my re51dency tralnlng in 1983 and I d1d my .
'wentlre tralnlng at Columbla, whlch every now and then,

.-they shlpped us to out31de hospltals. T stayed a blt of

GENESIE FULTON et al VERSUSL WILLIAM GOLDSTEIN M'D et al
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" DIRECT EXAMINATION OF DR. GOMEZ-CARRION BY MR, GRAHAM 153 |
- time in New"Jersey So*Ibwas an intern,'second—year, B

:thlrd year, and 1 was elected chlef res1dent at the

tlme Chlef res1dent in 1987 was a llttle b1t dlfferent‘

ithan now Now, everybody gets to be chlef Back then,
,;you had to be elected by your peers to be chlef
l:re51dent. |
’stSo-when‘yoﬁiwere'Chief,hhow‘mény chiefslweretthere?
‘Oﬁly oneychlef." | | . |

~ ‘What is your specialty?

Obstetrics;and gynecolOgy.y'

iAhdfwhatisvthe differéﬁce betweenvobStetriCSVandﬁ

‘gyheacldgy? Please‘explalnyeachjpneﬁofythpser
py;Well,_obstetricsfdeals withvwomen}whb.arefpregnant,.from
}the'Very'éarly parts of‘pregnancy,;SO;”from the tiﬁe:of
"pregnancy, thelr flrst mlssed perlod through their- ‘
fprenatal perlod through labor and dellvery and three
»“months after that, so the postpartum perlod."
:Q-Obstetrlclans also deal ‘with women who are not pregnant,

‘becansejoften women are,seeklngladv1ce-1n terms of how
',ytb.prepare for-a pregnancy,:something we callfpres
',pregnancy counsellng or pre conceptual counsellng

:,Gynecology, however, deals mostly w1th women who are ln

fthe non- pregnant state, w1th the exceptlon of someone h
- .who may be pregnant and ‘the baby is not in the rlght'

Tplace. So that 8 called an atoplc pregnancy The baby

.‘_‘ GENESIE FULTON etal VERSUSL WILLIAM GOLDSTEIN MD et al
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may be;in the fallopian tube or attached‘tovthe ovary. I .

,had a case Where'the placenta was actually;attached to a

. woman s llver And I also am, presently, onelof the

bu51est gynecologlc surgeons at the hospltal where I

work and that entalls remov1ng a woman s uterus because'

'of bleedlng or precancerous condltlons, flbr01ds,-

.trylng to preserve a woman s uterus by restorlng normal

Aanatomy So I deal w1th a lot of women who have flbr01ds
and;often these are younglwomen, unfortunately,“who have'

not had-any'children‘SOﬂI’m trying to*takeiout'these-_

benlgn tumorous growths to restore the normal anatomy of:ju;.m'
'fthe uterus so a woman can go to term I also deal w1th
.'ovarlan cysts,'abnormal pap smears,_I meanﬁ any.lssues_ﬁ

. that have to do w1th women.-

Thank you In terms of the obstetrlcs part of your

v

practlce, how many bables have you dellvered in your

career’>

.Well through my reS1dency until. today, 25 yearshafter I
hcompleted my resrdency tralnlng,';n‘the-beginning’of my
.career,_I was dellverlng about 300 babies_a-year.v"
.'Towards the mlddle,_more llke 250 and iast'year,’it'waSh

: more llke 200. So I've dellvered somewhere between 8000 y

:9000 bables I also had the ble331ng of belng at

-‘ﬂColumbla and d01ng my core obstetrlcal rotatlon at

lHarlem Hospltal at a tlme where there was the beglnnlngs

“GENESIE FULTON etal. VERSUS L WILLIAM GOLDSTEIN MD et al
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DIRECT EXAMINATION OF DR. GOMEZ-CARRION BY MR. GRAHAM 155
of the dlagn031s of HIV ~AIDS and a lot of the attendlngs

or_my professors were busy taklng.care of really 31ck

' women. So if anyone came in who ba81cally was hav;ng an

uncompllcated normal dellvery and they knew I was

.1nterested 1n the obstetrlcs, they said, “Yvonne w1ll‘go”
'dellver that baby,” so I got to do a number of
1'de11ver1es as a medlcal student

Has anythlng changed in recent monthS‘aboutdyour

bteakdoWn between obstetrics and gynecology? B

”Yes,'unfo;tunately, due to back 1ssues After delivering

.babies’fof 32 years, I had to Hhave back. surgery and had .
-:‘Eto actually glve up the practlce of obstetrlcs,_just

‘.because of the physxcallty of 1t So September 28th, I

:_belleve it wasi I,dellvered my last delivery of last

' So the end of September'of 20142 :
»fThat 'is correct. |

"Wlth all these babies you ve dellvered have you become-

- have you had a chance to teach younger doctors how to
.dellvep bables?'

I haye.

_Tell us . about that

"Because when ‘I was dellverlng bables I dealt w1th a

hlgher rlsk populatlon, a lot of dlabetlc ‘women or,

_typlcally, women above thelr 1deal body welght hav1ng .

: GENESIE FULTON et al. VERSUSL WILLIAM GOLDSTEIN MD et a]
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* DIRECT EXAMINATION OF DR GOMEZ-CARRION BY MR. GRAHAM 156
_bigger>than normal babies. I also dealt withIWOmenyWith_
‘hypertension, seizure disorders.-SO'Once~a lady,:a"

:woman, gets through the prenatal perlod and she s

preparlng to go 1nto labor and her body - typrcally, we

-like a:woman to go 1nto spontaneous labor So 1n.labor-

hand’delivery, I was honored to teach medlcal students,

re51dents, and young attendees because of my- experlence

in deallng w1th the various obstetrlcal emergenc1es, of

'*whlch-shoulderzdysto01a 1s-one. But_also hemorrhage; You .
; know,va_bhysician is trained in obstetrics»to deal with

fv_all'thefemergenCies Lucklly,)most dellverles go just

'flne, but when 1t doesn t you want. to have someone
there who has tralnlng to be able to deal w1th those“'
challenges, whether someone is. selzlng or hemorrhaglng

or - has a- baby that’s stuck 1n ‘“the - vaglna And 80,

gteachlng, for me, also 1nstllled or relnforced the
' knowledge that I galned over the last decades s0 1t s

“klnd of a two- way street, The more you. teach actually,

vthe more.you'learn,jyourselfﬂ

"And what college or uniyersity were'these‘Students

hstudying at that yoU'were'teaching?

Well I work at the Beth Israel Deaconess Medlcal ff

o Center. It's one of the teachlng hospltals for Harvard

‘,*Medical School So- most of the medlcal students are. from_

Harvard We. get fourth year medlcal students from acrosst

GENESIE FULTON etal. VERSUS L W’ILLIAM GOLDSTEJN MD et aI
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the country who are 1nterested in obstetrlcs and want to‘

do’ some_rotatlons with us..

Any'idea.how manyamedicai Studehts you’ve taught how to

dellver bables across - the years°.

fb'Many At a six week perlod, there were at.least s1x
7{students comlng in- at a tlme, s0 you can do the hlgh—
:flevel math. Qulte a few medical- students and then there

”uere,the reSLdents,-as well. | |

bbSoilet“meaaakyyou.dbdtqr, inbthefcourse bf.you:t
ffdelive;iug_babies; leatﬁing'hew,to_deliver:babies,
’_teaehindyhontbjdelivef'babiea,'ih7deliyering'eightRor
:;vnihé'thdueand-babies, have you ‘become knowledgeable o

| ;‘about the standards of care by wthh obstetr1c1ans are
E _supposed to.conduct.themselveS‘to make sute,the baby is
““born w1thout preventable 1n3ury°

Well, the whole basis for the teachlngs, the whole

reason for 901ng to medlcal school:and doing it for your

ure31dency tralnlng on - how to dellver a baby is to make

sure’ that you-re well aware, and 'S0 lngralned in you,

safe practices, 'in terms of how toideliver a baby.

| So‘are;you‘ﬁamiliarswithytheygenetally accepted
-dstandards df care for dbstetriciahs:inythevfacts and
_cirpumstanees aiﬁilatvto:those"inVOIVed in.Brysonﬁs
birth? | L

'uAbsolutely

GENESIE FUI.TON et al VERSUS L. WILLIAM GOLDSTEIN IvID et al

Pagrﬁh#@85=<”



10
11
o
13
14,

- _1_5 -

16

17

18
19
20

21

22

23

24

25

" DIRECT EXAMINATION OF DR. GOMEZ-CARRION BY MR. GRAHAM = 158

o B o0 B 'O',h'lT“”ﬁ

. Per yea'r. . Lo _, __ R

_ You mentioned shoulder’dystocia, which we'yevheard a

llttle blt about already Tell me doctor,'in'your'

~career, have you encountered shoulder dyst001a, and 1f

| e approx1mately how many times?
'ZIAVe-encountered.shoulders‘probably'more thanAﬁost of my
Hoolleagues;»l_ﬁean,‘if'you3look>at the literature; it
*Saye somewhere betyeen':G and'lg or‘l;Z%( 1.4%, 7Because,

again, of the nature of my patlents,lobesity, dlabetes,f

flarge or gestatlonal aged bables, my ‘rate. of shoulder

'dystoc1a is’ probably more llke 5 to 795 So ontany glven'

;year, agalntthe highflevelfmathematicsé-lfcanfdoior'be

:e,inVolved7WithﬁtWo'dOzen”shoulderndYStooias;of my'own

‘patients andyalso overseeing the resident’s patients.

.

Two dozen per year?

Over how many years? -

As an'attending;‘ZS; As‘a resident ‘add anotherv432.
~You mentloned re51dent and attendlng What 1s a res1dent

rand what is an attend1ng°-'

So a re31dent 1s a llcensed phy51c1an who is gettlng

addltlonal tralnlng 1n my field, obstetrlcs and

,lgynecology, 50 gettlng addltlonal tralnlng on how to do
]‘_all the thlngs I talked about earller llke how to'v.;_

: dellver bables 1f they re g01ng to pursue obstetrlcs,'

and so,'lt’s a four-year tralnlng So, each year you .

GENESIE FULTON etal VERSUSL WILLIAM GOLDSTEIN MD et al '
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-gain more knowledge on how to safely deliver a baby and
-in obstetrics, you don't-just-walk ‘into a labor-room

nknow1ng how to do that. You'don't._It's‘not an innate

behavior,to know, for«example; how much traction one

-neede to psérto safely deliver. a baby. That comes over

time.

What is traction?

'Traction.is>the amount of force”needed to'facilitate a.

'delivery You'll constantly hear us use the term,

“gentle traction, ‘. And. that s something that’s learned;

'vIt's‘a_muscleFtYpe~of-memoryfwhen~you“re,deliVering-a
‘”;baby as to how much tractlon, how much force, does one
Juse} For example, have the shoulders cleared the pubic'
_bone and ydu know'over time,.once you have reached that
'mlevel of gentle traction, if'you go-further'than“that;
vit’s no longer gentle. That < something that's learned
‘and you gain that With experience |

You told us about reSidents, but I think I interrupted
dyou before you told_us»about-attendings, Whate1S'an
hattending?f- o

. Anhattending'is'a'physician who‘has completed‘a

residency training, éo'someone like mySelf. I now am

‘con31dered an attending and once you re an attending,
' you stay an attending until you retire

“In a teaching'hospital what is the role of an

GENESIE FULTON et al VERSUS L. WILLIAM GOLDSTEIN MD et al
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attending?

Well, in a teaching hoSpital7'in'order for'me'to be
employed by the Harvard medlcal phy51c1an group, I have

‘to teach a certaln percentage of my tlme Agaln, young

'.attendlngs I conS1der myself a more.. mature attendlng I

used to:beya younger attendlng..So, I help teach young

",attendings; residents,_and medlcal students and

dependlng on what' level they re on and what experlence

they have W1ll dlctate the type of teachlng that I do

"All rlght So, 24 shoulder dystocra per year for 32 -

‘ﬁ;'years°

Plus or minuSi-Yes

© " How- many tlmes have you dellvered a baby that was born
'w1th a severe permanent brachlal plexus blrth 1njury to

the nerves- 1nwthe~neck?-~m-

Never. °

Never? . -
- Never.

. What do you attribute that to? -

Knowing‘the_risks,of’shoulder-dystocia,1being ready for -

‘shoulder dyStocia;‘Itjis an emergenCy sitUation'and B

often a- woman can have rlsk factors and you are ready

_'"for thls baby s shoulder to get stuck and the baby comes
- out, no problem And there are tlmes when you have a

,patlent where there are really no rlsk factors and

GENESIE FULTON et al VERSUS L WILLIAM GOLDSTEIN MD et al.
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you re dealt w1th a baby whose head comes’ out and the

shoulders are stuck And so, 1t’s always 1n the back of

your head when you re d01ng any type of dellvery that

you can get a shoulder dyst001a and so’ you must. always

'be ready to deal w1th that thought Although 1t s an-

emergency 51tuat10n dependlng-on the condltlon of the

' baby before dellvery, you have tlme to fac111tate a safe

dellvery and 50. that’s a part of the tralnlng process

How much tlme\dO’YQU have,to_safely.get a shoulder

unstuck without injuryvto.the baby?
..Youshearvofjmanyiobstetricians talk about feel reserye,”‘
. so if you have a baby that you are not concerned about

that’s coming down thé vaginal Vault<and'the“head comes

out and”you realize,voops, the'shoulder'is not'easily o

follow1ng, you have‘—— 1f you look at our llterature,

. the obstetrlcal llterature, 31x or seven mlnutes to

safely get a baby out before you start worrylng about

. thlngs llke braln damage or the death of a child.

‘onu told us you never: have had a permanent severe
v“brachlal plexus blrth 1n3ury Have you ever had any type
"hof nerve 1njury to a baby that you dellvered° |

“Yes;-Ifhave;

How many-times?-,
I belleve, two;

Okay

- GENESIE FULTON etal. VERSUSL WILLIAM GOLDSTEIN MD etal.
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As -an attendingf_

T All right.'Tell me or_tell us, please, about those .
rinjuries. How long did they last and how serious were |
they?.

- Well, I am lucky.in the sense of,'again,’in the practice,

of medicinehwhen you are.doing something'that'you feel

".1s correct and then you go through the experlence of in

my case, I dld a’ dellvery, there was a~shoulder ‘:

dystoc1a T thought I was u51ng approprlate tractlon for

7=‘dellver1ng the baby jIn retrospect, when the baby came.
-ou there was a dlfference in the movement of the
':baby s arms and so I had to thlnk back and remember how

_much tractlon dld I actually use I reallzed at that

tlme that I actually used more tractlon than I should

?hayef~butfwhlle»IwwasdeLng lt, I felt I-wasmdorng~af~—

fine job. So this is'where the experience comes'intO’

play"IIWas able to, from ‘those two dellverles,bandn

e lucklly those babies had what we call tran81ent
_.1njur1es, they were . flne by the tlme they left the

_ -hOSpltal but 1t really left a lastlng 1mpre551on on_me

that I have to be very aware of how much tractlon -

-'flrst of all I was. an athlete in college I have .
fiama21ng upper body strength and- s0 I constantly wheanh

 am faced with a shoulder dystocra,,have to realize,

okay,,Yvonne,ymy mantra is, gentle,wgentle;'gentle”'and“-

GENESIE FULTON etal VERSUSL. WILLIAM GOLDSTEIN MD, etal.”
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the"other mantra I have is, “you have time”. And so, you -

:constantly have.to.reSist that..It’s an impulse I-don’t

know 1f any of you have ever been scared ~but that

1mpulse of, you just want,to get 1t,doneAand you have to

- resist that “fright/flight” reSponsef'You don’t want'to .

’pull harder if you are faced with a situation that the -

head' is stuck.’

Have you ever ruptured a nerve? -

" I have not.

Have yoh'ever‘repulsedfa nerve?
I _}_‘&"fve not. . |

Apart from:those tvohtemporarylinjuries yoﬁ mentionedh——»
youdeaidetranSient;JIs that the Same as temporary?

That is correct.

: Okay ’JuSt*a”few'hours:Or*dayS?“5“”*”““9””*A“'“"

h_One pretty much resolved 1n the ‘labor room and S50 that

was a couple of hours The other one was more llke two .

' days;_to the best of my;recollectlon.

Apart from those, to,the“best of your knowledge, have

1you ever overstretched a; nerve to cause any harm;
"whatsoever'>

,Not any longéterm'harm -No'

7What effect dld that: experlence have on you when youc
»jreallzed two temporary 1n]urJ.es'> What 1mportance dld"

B that play in terms of how you dealt w1th dellverles

GENESTE FULTON et al VERSUSL WILLIAM GOLDSTEIN MD et al. -
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-gorng forward°

"It had a signifiCant, it made a significant .impression

on me. It also -=- you know,ﬂthe‘journey.of”being a:.

..phySician is a veryﬂsacred one, and I feel 1ncred1bly

iblessed that I have been able to be on thlS path and by_

.reallzlng how much'respon51blllty a healthcare proy;der

has and‘what ourfresponSibility.is to our patients,'to

‘make sure our patlent understands our recommendatlons,-

':dwhy we are dorng what we’ re dorng, and most of all

'pract1c1ng safely,-as our Hlppocratlc oath says “Do no

, harm,7 and the fact that I reallze that my actlons could

rhave potentlally harmed a baby rocked my world So I had

”to really do some soul searchlng and thls 1s why I thlnk'

I’m S0 pas31onate about teachlng How to, flrst of all

-arecognlze the- rlsk factors for~shoulder dystoc1a ‘SO you-
3are always ready and then once you re faced wrth a

hxzshoulder dystocra, what are the maneuvers that you can

-do to reduce the chance of 1njur1ng a baby

Doctor, I hand you a document entltled currlculum vrtae

“Can you 1dent1fy that please?_ L -d'df{}

PR

' ThlS’lS my_currlculum vitae, also known as resume.

Is that abcurate andhcurrent°.

Yes:. I just had to redo thls, because every two years at'i

"~Harvard we have to justlfy why we should be at the level

Cwe are and I am con81dered an assrstant professor 1n the

| GENESI'E FULTON et al. VERSUSL WILLIAM GOLDSTE]N M'D etal
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Harvard syStem So, once you re an a531stant professor,

that 'S not a glven There s no tenure when you're a’

~phy3101an on-a:clrnlcal tract'and SO-you have to make

sure that you're~doing"your'continual medical education,

' your teachlng to thelr expectatlons You know, they look
_at your,'are there lawsults flled agalnst you, ‘how you

flnteract with- all the staff nurses,'re31dents. Everyone

3 gets to evaluate you. They call it the 360 evaluatlon

'And s0 they have - all that 1nformatlon 1n front of them
and w1th thlS document and all that they evaluate the

'1nformatlon,andtsay,_you ‘re okay to contlnue worklng for

us.

.When did you prepare this resume°‘
'Aprll 3, 2015

'”Thank‘you' Let s mark that as’a Plalntlff’ ’exhlblt

pleaSe I’m gorng to leave thls Court exhlblt w1th you

1_hIt’s marked Plalntlff’s eXhlblt #5. o

it.

MS. CRAIG: Your,Honor, is he mov1ng that into ev1dence°-

" MR. GRAHAM: We do.

| THE COURT"Havevyou seen it?

MS. CRAIG I just received it.

- THE COURT Let’s let her have an opportunlty to look at

MS. CRAIG: Your Honor) I’ve had an opportunlty to look

through 1t There s no objectlon based -on 1t

_’ GENESIE FULTON et al. VERSUSL WILLIAM GOLDSTEIN MD eta]
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‘ THE COURT All rlght It’s 1nto ev1dence, w1thout

objection. -

(Whereupon, Dr. Gomez-Carrion’sucurriculumxvitae is
entered into-evidence;as Plaintiff’s Exhibit #5, without
objectlon )

MR. GRAHAM Your Honor, at'this time“we would offer

'Dr. Gomez Carrlon as an expert w1tness quallfled to address"
'toplcs related to standards of care appllcable to obstetrlcs,

- in general, and in partlcular, the safe and proper management’

of shOulder'dystOCia and also withlrespeCt:to the”causation,

pof brachlal plexus 1njur1es

o THE COURT Any query w1th regard to ‘her’ quallflcatlons?-

’gaMS,.CRAIG,_Your Honor, we have no questlons at thlS tlme

as to Dr.,Gomez-Carrion’s,quallflcatlonsbas an;OB/GYN._Thank

you.

- THE .‘COIURT: Véry go‘od.'All‘. right. Madar‘ﬁ_vﬁ"bréiady, ladies
and gentlemen-of.the jury, once again, I mentioned it‘ -
prevrously, that normally a w1tness can only testlfy about
thlngs they see, hear and feel There is an exceptlon to

that When a person is quallfled as an. expert because of

thelr educatlon or thelr experlence they ve galned in a

certaln fleld they ‘are allowed if quallfled to do .80, to

testlfy as an. expert and render oplnlons in thelr fleld of.

study Dr' Carrlon is 1ndeed quallfled as an expert in the”

:fleld of: obstetrlcs and gynecology and allowed to render gd

GENESIE FULTON et al. VERSUSL WILLIAM GOLDSTEIN M'D et al
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oplnlons 1n that area.

MRMAGRAHAM:.Thank you;-Your Honor;f‘

-'ﬁoctor, for how long have you been serv1ng as an expert -

w1tness in medlcal legal cases°
'slnce the late 1990s.
And do you also have- experlence d01ng quallty review and

qual;ty assurance,_peer‘reV1ew—type tralnlng, and

_activities within the hospital itself?.

‘Yes. For years;I'served on the quality assurance -

‘committee and that was from the 1980s to 2000. This is
@_Whereﬂphysioians”arehasked'to look at medical records
from their colleagues and we have certain criteria that -

. says that a record should"bebpulled'for;review. Not

neoeSSarily that there ‘has been a breach-in the standard

of care, “but” ]ust to make’ sure’ there isn't an’ 1dent1f1ed““’“*‘“‘

area that we could have done a better job and that

: addresses both 1ssuesv1n obstetrlcs or if someonevgets

a transfusion, for example. As a pregnaht'woman; that’s

'one_Of'the-thihgsrwe look‘at, If there's a pregnant

‘woman who seizés or has a shoulder dystocia; weé look at

those.fTheﬂsame thing'for gynecolody. If the caSeigoes
beyond four hours, we look at’ that So, just various
crlterla for ways to 1mprove or ensure quallty And

then,,I was ‘also bumped up to what we call the executive

Commlttee If there is deemed a deflclency in care- and

kB GENESIE FULTON et al. VERSUSL WILLIAM GOLDSTEIN MD etal
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Vthere is another level of phy31c1ans w1th the department
<cha1r who then re- looks at the 1nformatlon and ‘uses that W

"as an opportunlty to pull the p031t10n or m1dw1fe or

'nurse practltloner, phy51c1an ass1stant, whoever 13

1nvolved in the case, re51dents, to let them know thls
:could ve been done better there and ‘not just punltlve,

-'but use 1t as a teachlng opportunlty

Yes, ma’am. Tw1ce now, you 've used a word I ‘want to ask

"cyou about just to make sure we understand You sald

when a patlent seized. Can_you;spell that'word, Selzed?h
3tS—E—I—Z—E—D | : o -

.}-All rlght And what does that mean°

h;That s when a woman has epllepsy,_ls a lay term, and
_pregnancy canAoften reduce the level or what we call

"thefselzure“threshold If she gets, let’s ‘sayy’ narcot1c37

for paln rellef that can put you at nore IlSk for

,selzure. If you re tired, .thatrcan put you at-rlsk-for _

 seizure and ‘for those of us that have experlenced the
jstate of pregnancy, you know that that s a very

_fatlgulng stage or right after pregnancy where you have -

a. baby that mlght be a little collcky and not sleeplng

"‘very well that w1ll put you at rlsk for selzure, SO~ the

word 1s selzed

Thank you Before you undertake to rev1ew a’ partlcular‘

'ﬁcase to determlne whether or. not you belleve the doctor y

: GENESIE FULTON et al VERSUS L. WILLIAM GOLDSTEIN MD et al
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met the standard of care for obstetricians or fell short .

"hof'the:standard of:care, what do you do in terms of

3preparing yourself_for,that work in. preparing your state

of mind'>

Well I thlnk 1t’s 1mportant, again, if someone has
asked me to review a record I really want to start

clean slate, no blas, and I read through the records as

- I can, as meticulouSly as I ‘can, and as I go through

I’m'also‘writing orwjotting down whatever catches my eye

in terms of certaln 51tuatlons, how a cliniCal situation

“;was handled and 1f 1t was a good jOb great If"it'was:a

:.job that could have been done better, I'note that'and as

an expert rev1ewer, I always try to put myself in that

"partlcular prov1der S p051t10n thlnklng about all ‘of the

factors ‘this prov1der ‘had’ to deal ‘with in terms of
guldlng that prov1der s behav1or at the tlme and try to

be‘as unblased as p0351ble in renderlng my oplnlon;

And‘When the issue relates to'the cauSe of a baby’s

lnjury, how do you prepare for that klnd of

"1nvest1gatlon and what frame of mlnd you put yourself
| in?
,Well -being a-physician puts me.at'an‘advantage, because

thls is. what phys1c1ans are tralned to do.,When someone

is presentlng to you, there s what we call a

dlfferentlal d1agnos1s There is a whole llst of

' GENESIE FUT_.TON et al VERSUSL WILLIAM GOLDSTEIN MD et al
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‘could this really have happened or was thls a cause or
was it a comblnatlon° So you have to go. through it

-.steprw1se to rule 1n or rule out certaln factors.

,Q?=' Thank you Now,_I'm going to ask you to step down, if

;you would Doctor, and I want to make sure: we get anv;
1.explanatlon of" shoulder dystoc1a from somebody that |
:knows.more about that than I do. Is thls a blowup. that
'would be helpful-to yOu?.(bargebboard.on,easel in front

of the jury)

A Sure

yTMS.,CRAIG;'Your'Honor, is thls a new blowup°
THE COURT I don’t know You mlght tell her if 1t's ‘new.

—"fMR-~GRAHAM If Your Honor please, before the flrst

w1tness I told you we had some - issues that mlght arlse durlng

fDr. Gomez Carrlon S. testlmony There are. some blowups that

have been presented -—=
THE COURT Ladles and gentlemen of the jury, I'm g01ng

to ask 1f you can retlre to the jury room It s about tlme*

A;for a break Refresh yourselves But~once agaln, do not

dlscuss the case.JEveryone remain seated as the jury -exits
the_courtroom,
(Jury out at 10 08 AM)

MR GRAHAM Your Honor to clarlfy To the best of my
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' knowledge, this andfall of the-blowups that I plan to use.
durlng Dr. Gomezecarrion’s testimony,'haVe been provided in

» some format to the defense last week or that general time

frame.»I had 1ntended to proffer them in thlS format, in the

'fblowup posterboard format before we started today, but we

just -- as it- turned out, we. just dldn t get that chance asv

-_we were all scurrylng around

THE COURT -Ms. Cralg, be glad to hear from you.

c MS} CRAIG Thank you, Your Honor. If Mr. Graham would

73ust glve us the courtesy of seelng the - demonstratlves that

'Plalntlffs are u51ng Wlth each w1tness, we ‘can look at them :

and I can let you know 1mmed1ately whether or not we "have an

.‘objectlon based on them, but I just have not seen the

: specrflc ones he plans to use with this w1tness Would you

-THE'COURT- Yes (Defense attorneys look at blowups)
- . MS. CRAIG We have no objectlon to the four that I’ve
just looked through for demonstratlve purposes, only

THE COURT ‘Mr. Graham, are those the four that you are |-

‘going toluse?

MR,-GRAHAM: No, Sir,‘These two.

THE COURT Mr Graham, it mlght be helpful if you pre-
mark them once we flgure out the ones you are g01ng to use.

MR GRAHAM' Yes,_ sir.. L | |

MS CRAIG Your Honor, we do have an objectlon to,
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what’s been - marked as Court S EXhlblt #2 What is belng

’deplcted is shoulder dystocra, or what is belng represented

is shoulder dystoc1a u51ng the maneuver to try to dlslodge

the shoulder, but in fact the plcture shows the baby

hdellvered and so 1t s not an accurate deplctlon of what

shoulder dystoc1a looks llke, so wevwould have'an objectlon'

;to that

MR GRAHAM I w111 w1thdraw that Your Honor
THE COURT Very good
MR GRAHAM We Wlll use thls one 1nstead

MS CRAIG So,_Your Honor, we have no’ objectlon to - I

:]know we w1ll mark these, but there S one, two, three, four,i

4.f1ve blowups belng used for demonstratlve purposes only

THE COURT Let s mark those 1f we could

*“MR GRAHAM Yes, sir. I was” just trylng to get them in-

the rlght order One, at least one has already been marked.

MS.: CRAIG I just want to make sure, these are Court -
Exhlb_rts'> They are not -——

THE COURT They are Court's Exhlblts We will stand at

ease for flve mlnutes

MR GRAHAM And may the w1tness, asiwell? h
THE COURT Yes. Under the rules, you-can’tfdiscusthhe‘
matter with elther-lawyer,ibut'feel freelto refresh'yourselff
| | o (Briefibreak)'l | | |
”lwhereubon, 5 large blowups are marked as Court Exhlblts'
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