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Pursuant to SCACR 242(f), inmates respectfully submit their Response To

Petition For A Writ Of Certiorari filed by the Department of Corrections (SCDC).
SCDC'S QUESTIONS PRESENTED FOR REVIEW

A. Does the Court of Appeals' decision, by which it reversed the Adminis-
trative Law Court's order upholding SCDC's conclusion that the Respondents'
prison industries wage claims were time-barred, conflict with a prior, albeit
unpublished decision by this Céurt?

B. Does the Court of Appeals' decision, in which it ruled that inmates'
prison industries wage claims are exempt from any filing deadline whatsoever,
present novel questions of law?

INMATES' COUNTER-STATEMENT OF THE QUESTION'PRESENTED-FOR REVIEW

.If the Court grants SCDC's petition, inmates present the followiné question
for review:

First Alternative: Did SCDC's fifteen-day filihg deadline apply to inmates'
grievances (App. p. 6110)?

Second Alternative: Did inmates' grievances concern policies/procedures
under §13.9 of SCDC grievance policy becaﬁse of their express language gnd

substance, Adkins and Wicker, and notices of appeal, and was there a time limit

to file under §13.9 (App. p. 5966)?
COUNTER-STATEMENT OF THE CASE
This case involves 197 inmate grievances for prevailing wages under S.C.
Code §24-3-430(D). Respondents are inmates and former inmates who worked in
the Lieber/Williams Technologies (WTI) work program at various times between
1998 and present. A 1998 contract between SCDC and WTI set inmates' pay rate
at $4 per hour and contained ofher work guidelines (App. p. 725).

1



Section 24-3-430(D) required SCDC to pay inmates at least "the prevailing
wage for work of similar nature in the private sector". As of July 2001,

Statutes-at Large, No. 66, §37.31 amended §24-3-430(D) to allow SCDC to pay

inmates a ''megotiated wage'.

On August 23, 2004, .this Court issued decisions in Adkins, et al. v. SCDC

360 S.C. 413, 602 S.E. 2d 51 (S.C., 2004) and Wicker v, SCDC 360 S.C. 421, 602
S.E. 2d 56 (S.C., 2004), holding inmates could file a prevailing wage-grievance
and appeal to the Administrative Law Court (ALC).

Beginning on September 22, 2004, 200 inmates retained undersigned counsel
to file grievance, and many‘filed step 1 grievances that day. All grievances
were denied by SCDC. On November 3, 2004, the Circuit Court stayed the grie-
vance process. Also in early Névember, inmates filed step 2 appeals.

On April 19; 2007, inmates filed 188 Amendments/Exhibits to their grievances
pursuant to SCDC's in court'agreement to accept them for filing and consider
them on the merits (App. pp. 189, 247, 299).

On or about May 21, 2007, the stay was lifted and the grievance process
then resumed (App. p. 1311). SCDC tﬁen issued final decisions to many step 2
appeals. Again, all grievances were denied. SCDC invbked_the 15 day rule for
"incident" grievances in §13.1 of Grievance Policy GA—Olﬂ12 (App. p. 687),
contending inmates filed more than 15 days after initial employmentland Adkins/
Wicker--(e.g., App. pp. 1311-1317).%

From June 2007 to February 2008, counsel filed 116 appeals in the ALC.

* In this response, individual inmate grievance documents are cited as typical
of most or all such documents in the manner indicated.



On November 7, 2008 and April 10, 2009, counsel filed 81 automatic appeals
in the ALC pursuant to §13.5 of grievance policy (App. p. 688). 1In an April
14, 2010 order, the ALC instructed the parties to brief this appeal in three
levels. 1In its March 10, 2011 Level One order, the ALC ordered the parties
to proceed to Level Two .and brief the timeliness of each iﬁmate's grievance
filing under grievance policy (App. pp. 43-44). 1In its orders of March 2 and
16, 2012, the ALC held that all grievances but one were untimely as not being
filed within 15 days of inmates' initial pay date. See App. pp. 94, 118.

On March 29, 2012, inmates filed Notice of Appeal in the Court of Appeals
of the March 10, 2011, March 2, 2012 and March 16, 2012 orders (App. p. 5144).
On April 27, 2012, inmates filed their initial brief in the Court of Appeals.
That brief had references to the March 2 and 16, 2012 order and amended order.
On May 17, 2012, the ALC requested leave from the Court of Appeals to file a
Second Amended Order (Apps.p. 121). On June 15, 2012, inmates filed Notice
of Appeal in the Court of Appeals of the March 10, 2011 order and Second
Amended Order filed May 17, 2012 (App. p. 5148).

On July 23, 2012, the Court of Appeals yemanded this appéél to the ALC
to isspe the SecondAAmended Order (App. p. 151). On July 26, 2012, the ALC
issued and filed its.Second Amended Order (App. p. 153). On August 22, 2012,
inmates filed Notice of Appeal in the Court of Appeals of the March 10, 2011
order and July 26, 2012 Second Amended Order (App. p. 5159).

On August 27, 2014, inmates filed their final brief in the Court of Appeals
(App. p. 5955). On Noveﬁber 6, 2014, SCDC filed its final brief (App. p. 6015).

On February 10, 2016, the Court of Appeals issued its decision feveréing

the ALC and holding that inmates' grievances did not concern an "incident",



but rather concerned SCDC "

policies/procedures', which are exempt from the
filing deadline under §13.9 (App. p. 6111). On February 25, 2016, SCDC
petitioned for rehearing of ;he Court's February 10, 2016 decision (App. p.
6115). On March-24, 2016, the Court issued its decision denying the petition
for-rehearing (App. p. 6150).
ARGUMEN&
I. Regarding SCDC's Questions Presented

A. The Court of Appeals' decision does not, under the rules,
conflict with a prior decision of this Court.

Inmates contend SCDC's question A is not presentable because SCDC did not
raise it in its Court of Appeals brief (App. pp. 6015-6074). Under SCACR
242(d)(2), only those questions raised in the Court of Appeals and in the
petition for rehearing shall be included in the petition for certiorari. In-
mates further contend the question is not a substantive legal question present-
ed under SCACR 242(d)(2), but rather one of the policy considerations govern-
ing review under SCACR 242(b). Thus, inmates contend SCDC has presented no
proper question for review.

On the merits, memorandum opinions and unpublished orders are ndt precedent
and should not be cited except in proceedings in which they are directly in-
volved (SCACR 268(d)(2)). Here, the Okera decision cited by SCDC states at
the top that it has no precedential value and should not be cited except as
stated in SCACR 268(d)(2). Moreover, the opinion cite, "No. 2012-M0-042",
appears to denote a memorandum opinion. Further, the notation at the bottom,
"Not reported in S.E. 2d, 2012 WL 10907962" indicates it is an unpublished

opinion. Finally, 1t does not appear QOkera is involved in the instant appeal.



Moreover, inmates con£end SCDC has discussed matters which are not in
the record. SCDC's petition states Okera participated in an SCDC project;
he filed a wage grievance; he and inmates here participated in different
types of projects; and thus under §13.1 he and inmates here filed their
wage grievances (SCDC petition, p. 9, n. 11). However, Okera does not mention
this information, or what Okera was doing, or what he alleged in his grievance.

This information is also not in the record here. Ordinarily, the appellate

court will not consider any fact which doeé not appear in the record (Rule 210(h)).

SCDC contends that in Okera, this Court, under Toth v. Square D Co. 377

S.E. 2d 584, 586-587 (s.C., 1989), implicitly affirmed the 15 day deadline
for a wage grievance which was in a posture similar to inmatés"grievaﬁces.
SCDC asks this Court to grant its petition to resolve the tension between
Okera and the Court of Appeals decision here (SCDC petition, p. 10). Iﬁma;es.
contend we do not know what posture Okera was in, either from that opinion or
the instant case record. Thus, there is no record evidence of tension.

In conclusion, inmates submit SCDC has not shown special and important
reasons why its petition for question A should be granted, because SCDC did
not raise this questiqn in its Court of Appeals brief; it is not a sub;tantive
legal question; Okera has no precedential value and should not be cited; and
there is no record evidence of tension between Okera and the Court of Appeals
decision.

B(1). The Court of Appeals decision does not, under the rules,

present as a novel question of law that inmates alone
determine if their grievances concern "policies/procedures".

Inmates contend SCDC did not brief this question in the Court of Appeals

or in its petition for rehearing (App. pp. 6053-6057, 6125-6147). Therefore,
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it does not qualify for review under SCACR 242(d)(2).

On the merits, inmates contend SCDC incorrectiy states the question.
First, a grievance concerning policies/procedures should be readily recognized
by SCDC (App. p. 6153). Second, inmates' grievances fall within SCDC's own
definition of "policies/procedures"; the substance of grievances challenges
the pay rate in the contract; and contract provisions cannot realistically
be characterized as "incidents" (App. pp. 6113-6114). Third, the grievance
form itself asks which, if any, SCDC policy is being grieved (App. p. 1296).
Thus, inmates do not alone determine if grievances concern policies/procedures.
Rather, SCDC makes the determination from the language and substance of the
grievance.

SCDC contends grievance policy does not support the Court of Appeals'
decision that the wéiver requirement in §13.9 applies only to "incident"
grievances (SCDC petitiom, pp. 13-14; App. pp. 6153—6154). Inmates contend
the language and'qontext of §13.9, and SCDC's step 1 instructions, support
the Court's decision. Section 13.9 states (App. p. 689):

Exceptions to the 15 day time limit requirement will be made
for grievances concerning policies/procedures. Exceptions

may also be made for incident grievances by the Chief/designee
Inmate Grievance Branch, provided that documented reasonable
cause can be demonstrated as to why the original time frame
was not met, e.g., inmate physically unable to initiate griev-

ance due to hospitalization, court appearance, etc. The waiver
must be requested by the grievant.

Thus, the first exception for policy/procedure grievances is mandatory,
unqualified, and has no time limit. As an exception to §13.1, §13.9's first
sentence is removed "absolutely" from §13.1's operation (73 Am Jur 2d (2001),

Statutes, §212). In contrast, the second exception is permissive and concerns



"incident'" grievances under §13.1. It also requires reasonable cause as to

why the deadline was not met, such as hospitalization or court appearance,

Obviously, this exception may be subject to the 15 day deadline if conditions

are not met. Moreover, step 1 instructions direct inmates to (App. p. 1297):
Submit the completed form to the Institutional Grievance

Coordinator within fifteen (15) days of an alleged incident;
policy grievances at any time.

Inmates contend that if waiver had to be requested from SCDC for §13.9
grievances concerning>policies/procedures, it woﬁld be discretionary with SCDC.
If discretionary, that would contradict (1) SCDC's mandatory exception in §13.9;
(2) SCDC's step 1 instructions that policy grievances can be filed at any time;
and (3) the context of §13.9, which clearly means for waiver to apply only to
§13.9 incident grievances.

Finally, statutes and regulations must receive a practical, reasonable and
fair interpretation consonant with the purpose, design and policy of lawmakers
(App. pp. 6153-6154). Inmates contend the Court of Appeals’ decision concerning
waiver is logical and comports with common sense. It is also practical, reason-
able and fair, and consonant with the purpose, design and policy of SCDC grie-
vance policy.

SCDC questions, what if an inmate asserts that his grievance concerns
policies/procedure;, but instead it obviously concerns an '"incident'" (SCDC
petition, p. 14). First, SCDC's hypothetical does not present facts which are
before the Court. As such, inmates contend the Court should not consider it
(SCACR 210(h)). On the'merits, it is‘reasonable to ask in response, why, if
SCDC can determine an obvious 'incident" grievance, it cannot also determine

a grievance misrepresented as one concerning policies/procedures.
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SCDC contends, under the Court of Appeals' March 24, 2016 order, if an
inmate files a grievance claiming an officer entered his cell during inspection
under a purported SCDC policy and took his typewriter, inmate would not have a
15 day deadline (SCDC petition p. 15). Again, SCDC's hypothetical does not
present facts from the record and should not be considered (SCACR 210(h)).

On the merits, inmates contend that SCDC could readily recognize and determine
if the grievance's substance concerns policies/procedures or the taking of the
typewriter.

SCDC contends the Court of Appeals' decisions give inmate the power to
determine the type of grievance and when he may file, and this deprives SCDC
of the opportunity to investigate the claim (SCDC petition, p. 15). As to the
type of grievance, inmates note that SCDC itself directs inmates in the step 1
to "indicate which policy" if an SCDC policy is being grieved (App. p. 1296).
That, plus the substance of the grievance as determined by SCDC, will determine
the type of grievance (App. p. 6113). As to when inmate may file, §13.9 itself
is an express, mandatory and automatic exception to the 15 day rule, and states
no time limit in its place (App. p. 689). And, step 1 instructions state that
policy grievances can be filed "at any time" (App. p. 1297).

As to the opportunity to investigate, this case concerns SCDC wage policy,
which is ongoing and is contained in the 1998 contract and various memos (App.
pP. 719-735). Moreover, the record congains thousands of pages of grievance
documents, including SCDC's responses to step l's and step 2's. These responses
recount in detail the history of the proceedings and SCDC's multiple grounds
for denying grievances (App. pp. 1298-1299, 1311-1317). In none of the decisions
did SCDC complain of inability to investigate. To the cortrary, SCDC states it

8
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reviewed the step 2 appeal and all documents in support of the step 1. Also,
pay records were reviewed by officials both at Lieber and Division Headquarters
(App. p. 1311). Moreover, SCDC "..carefully considered the arguments you made
in both your step 2 appeal and your step 1 grievance.." (App. p. 1311). Finally,

SCDC notes it again reviewed the step 1 grievance and step 2 appeal in light of

Adkins, Wicker, §13.1's deadline, and the exceptions in §13.9 (App. p. 1312).

Inmates contend the Court of Appeals' decision did not affect SCDC's power to
investigate.

SCDC contends the language in §13.9 supports a presumption that the 15 day
deadline applies to all grievances (SCDC petition, pp. 15-16). However, SCDC's
partial quote of §13.9 ("Exceptions to the (fifteen) day time limit requirement")

omits the second half of the sentence ("will be made for grievances concerning

policies/procedures'"). Thus, SCDC's omission leaves out the parts most relevant
to this appeal. In addition, SCDC's blanket presumption would violate the rule
that, as an exception to §13.1, the first sentence in §13.9 is removed from
§13.1's operation "absolutely'" (73 Am Jur 2d (2001), Statutes, §212)./

SCDC questions how SCDC can determine if a grievance challenges policies/
procedures, etc. if the inmate has no filing deadline (SCDC petitiom, p. 16).

In response, inmates contend that, as this case demonst;ates, when the grievance
is filed does not affect SCDC's ability to determine its type; even though here
SCDC made that determination incorrectly.

SCDC contends the wgiver request in §13.9 exists to (1) compel inmate. seek-
ing an exception to advise SCDC of the type of grievance, and (2) compel inmate
to seek an extension in timely fashion to enable SCDC to determine if the claim
concerns .policies/procedures and to promptly investigate (SCDC petition, p. 16).

9



First, an inmate does not seek an exception from §13.1 for §13.9 grievances
concerning polices/procedures. That exception is unqualified,'mandatory, and
automatic (App. pp. 689, 6153). Also, step 1 instructions direct inmates to
file "policy grievances at any time" (App. p. 1297). Thus, no waiver request
is required.

Second, there is no grievance rule requiring inmates to advise SCDC of
the type of grievance. The step 1 form directs inmates to "indicate which .

policy" if he is grieving an SCDC policy (App. p. 1296). Third, exceptions

" to the 15 day deadline may be made for "incident" grievances if reasonable
cause 1s shown as to why the deadline was not met. The rule does not address
timeliness, however, as it is phrased in the past tense, it implies that the
request can be made after the deadline has expired.

In conclusion, inmates submit SCDC has not shown special and important
reasons why its petition for question B(1l) should be granted, because SCDC
did not raise this question in its Court of Appeals brief or its petition for
rehearing; SCDC incorrectly states the question in terms of inmates alone
determining if their grievances concern policies/procedures; and, based on
the language and context of §13.9, and SCDC step 1 instructions, the Court of
Appeals was correct in deciding that the waiver requirement in §13.9 applies
only to §13.9 "incident" grievances.

B(2). The Court of Appeals' decision does not, under the rules,
present as a novel question of law whether "inmate property
complaints" under §7.4 covers only complaints about "chattels",
or they also cover complaints about wages.

Initially, inmates note SCDC did not raise this question in its Court of.

Appeals brief (App. pp. 6053-6057). Therefore, inmates contend it is not a

10
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presentable question for review under SCACR 242(d) (2).

In addition, the .Court of Appeals' decision did not discuss this issue
(App. p. 6113). However, SCDC raised it in its petition for rehearing (App.
pp. 6130-6133), and now again in its petition for certiorari. Inmates contend
that the issue is not preserved for Supreme Court review because of tﬁe rule

in Herron v. Century BMW 395 S.C. 461, 719 S.E. 2d 640, 644-645 (S.C., 2011).

In Herron, this Court held, where federal preemption was not raised in the
trial court or the Supreme Court, but was raised in the petition for rehearing
in the Supreme Court and in the petition for certiorari to the United States

Supreme Court, the issue was not preserved in the South Carolina proceedings.

On the merits, SCDC contends that under Wicker v. SCDC and Williams v. SCDC,

inmates possessed a property right to wages; wages constituted their property;

inmates' wage claims constituted "inmate property complaints' under §7.4; and

1"t

inmates' grievances constituted "incident" grievances under §13.1 subject to

the 15 day deadline (SCDC petition, p. 20). In Wicker v. SCDC 360 S.C. 421,

424-425, 602 S.E. 2d 56, 57-58 (S.C., 2004), the Court found:

..where..the state has created a statutory right to the payment
of a prevailing wage, it cannot thereafter deny that right with-
out affording due process of law.

..procedural due process is guaranteed when an inmate is deprived
of an interest encompassed by the Fourteenth Amendment's protect-
ion of liberty and property. (citation)

We find the state's statutory mandate that inmates be paid the
prevailing wage creates such an interest, which may not be denied
without due process.

In Williams, et al. v. SCDC, et al. 372 S.C. 255, 641 S.E. 2d 885, 886,

n. 1 (S.C., 2007), the Court noted:

In the companion case of (Wicker), we further held that inmates
may not be deprived of this property interest without due process;

11



The Court of Appeals held that "property" in §7.4 contemplates '"chattels"
belonging to the grievant, rather than an intangible right to the payment of

wages (App. p. 6154). '"Property" is the unrestricted and exclusive right to

a "thing" (Black's Law Dictionary, Fourth Edition, p. 1382). Inmates note

that §10.1 of grievance policy allows restoration of "property" by substituting
a state-like "item" (App. p. 686). '"Chattel" means an article of personal

property, or a ''thing" personal and movable (Black's Law Dictionary, Fourth

Edition, p. 299). Thus, legal definitions and grievance policy both compare
"property" to "things" or "items".

Finally, when interpreting regulations, this Court looks to the plain and
ordinary meaning of the words used without resort to subtle or forced construc-

tion to limit or expand the regulation (Murphy v. SCDHEC 396 S.C. 633, 723 S.E.

2d 191, 195 (S.C., 2012). Inmates contend the Court of Appeals' decision
that "inmate property complaints" in §7.4 means chattels is consistent with

the plain and ordinary meaning of the words in keeping with the rule in Murphy.

SCDC contends the Court of Appeals made a baseless distinction between

chattels and inmate wages as property (SCDC petition, pp. 20-21). '"Wages"

means compensation "paid" to a person for services (Black's Law Dictionary,
Fourth Edition, p. 1750). Inmates note they have not been paid the wages they
seek by their grievances. Indeed, by the current litigation SCDC continues to
dispute inmates' entitlement to those wages., While inmates have an intangible
right to payment of the wages, the money is not presently subject to inmates’
control and dispositioﬁ like a chattle in their cell would be. Inmates contend
the Court of Appeals' distinction between chattels and wages as property was

logical and. correct.
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SCDC contends that under §7.4 and grievance policy, there is no distinction
between types of property, whether chattels or wages (SCDC petition, p. 21).
Inmates respectfully refer the Court to the discussion above, page 12.

SCDC contends Adkins, Wicker, and Williams did not distinguish between

"property right to wages'" and property items inmates possess (SCDC petition,
p. 21). In response, inmates note these cases did not concern or discuss

property distinctions.

SCDC contends Adkins and Wicker held that inmates' '"property rights' were
subject to adjudication under grievance policy (SCDC petition, p. 21). Inmates
contend that the holdings in these cases dispose of SCDC's argument:

In accordance with the companion case of (Wicker), we hold
inmates may file an inmate grievance to protest DOC's failure

to pay wages in accordance with the mandatory statutory pro-
visions.

Accordingly, in this very limited circumstance, we hold ‘the
DOC's failure to pay in accordance with the statutes is re-
viewable by the ALJ.

(Adkins, 360 S.C. 413, 419, 602 S.E. 2d 51, 55 (S.C., 2004); Wicker, 360 S.C.
421, 424-425, 602 S.E. 2d 56, 58 (S.C., 2004))

Thus, inmates contend Adkins and Wicker did not hold .that "property rights"

were grievable, but that SCDC's failure to pay wages in accord with the pre-
vailing wage statutes was grievable.
SCDC contends the Court of Abpeals' distinction between types of property

may depart from Adkins, Wicker and Williams, or at least be a novel issue of

law subject to Supreme Court review (SCDC petition, pp. 21-22). 1In addition

to the holdings in Adkins and Wicker discussed above, Williams held inmates

cannot sue WTI under the Payment of Wages Act because WII is not the entity
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responsible for paying their wages (Williams v. SCDC 372 S.C. 255, 260,

641 S.E. 2d 885, 888 (S.C., 2007)). Williams also did not address the
distinctions between types of property.

SCDC reviews the ALC's Jume 24, 2012 order (presumably the July 26, 2012
Second Amended Order) and makes various contentions it made to the Court of
Appeals (SCDC petition, pp. 22-24). However, the first two pages have nothing
to do with SCDC's petition for certiorari. For this reason, inmates contend
these pages should be disregarded.

On the merits, SCDC repeats arguments that the ALC adopted SCDC's definition
of policies/procedures; SCDC's definition avoided the public policy concerns
of inmates' definition; inmates' definition is overly broad; and a five year
delay in filing grievances "could" affect SCDC's ability to defend (scpC
petition, pp. 22-24). Inmates contended that "policies/procedu?es" under
§13.9 means SCDC wage policy (App. p. 5979). SCDC's definitien is quoted in
SCDC's brief and inmates' reply brief (App. pp. 6054, 6089). For brevity,
inmates cite their briefs addressing inmates' definition and,:issues SCDC réises
(App. pp. 5977-5979, 5984, 6089-6090). Concerning the five year delay, SCDC
has never claimed of proven actual prejudice. On the contrary, the record
shows SCDC has cérefully and thoroughly documented its investigation and de-
cisions for these claims. See discussion above, pages 8-9.

SCDC contends the Court .of Appeals' decision ”swegps away'" any limitation
appiicable to wage claims (SCDC petition, p. 24). Inmates respectfully refer
the Court to the discussion above at pages 6-7, 9.

SCDC contends the Court of Appeals' decision gives no consideration to

the '"challenges" it confronts in defending inmate claims (SCDC petition, p. 24).
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As evidence, SCDC cites inmates' ALC mqtion to supplement record disputiﬁg
key data in SCDCfs “Exhibit F" (SCDC petition, p. 24, n. 19; App. pp. 389-
670).7 However,.in its response to inmates' motion to supplement record, SCDC
contends Exhibit F is the most accurate and reliable data regarding inmates'
work participation (App. p. 4527). In sum, SCDC claimed no challenges or
problems in defendipg the accuracy and completeness of its records.

SCDC contends the Court of Appeals' decision gives a ‘''green light" to
inmates to argue that the §13.9 exception trumps the 15 day deadline for all
claims (SCDC petition, p. 24). However, as the Court of Appeals indicated,
the substance of grievances will determine whether thgy concern policies/
procedures (App. pp. 6113, 6154). Moreover, a policy/procedure grievance
should be readily recognized by SCDC (Aﬁp. p. 6153). If, after review, it
is in substance an "incident" grievance, SCDC can treat it acéordingly.

In conclusion, inmates submit SCDC has not shown special and important
reasons why its petition for question B(2) should be granted, because SCDC
did not raise this question in its Court of Appeals brief, but first did so
in its petition for rehearing; and the Court of Appeals correctly decided.
that "property" under §7.4 means chattels, and the subject of inmates' grie-
vances falls under Department policies/procedures, directives or conditions
that directly affect an inmate, rather than "inmate property complaints".

II. Regarding Inmates' Counter-Statement of the Question Presented

First Alternative: SCDC's fifteen day filing deadline did not
apply to inmates' grievances.

Second Alternative: Inmates' grievances concern policies/procedures
under §13.9 of SCDC Grievance Policy because of their express language
énd substance, Adkins/Wicker, and notices of appeal, and there was no
time 1imit to file under §13.9.
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Inmates' primary contention is these were not "incident" grievances under
§13.1, but gfievances "concerning policies/procedures" under §13.9 with no time
limit to file. Section 13.9 states, "(E)xceptions to the 15 day‘time limit re-
quirement will be made for grievances concerning policies/procedures" (App. p.
689).

The term "policies/procedures' appears in several provisions of SCDC's
grievance policy, most nbtably §§7.1 and 13.9 (App. pp. 685, 689). However,
the term is not defined in that policy (App. p. 691). '"Policy" is defined
elsewhere as ''the general principles by which a goverﬁment is guided in its

management of public affairs" (Black's Law Dictionary, 5th ed., 104). The

term "procedure" is defined as "the act or method of proceeding in an action"

(Webster's New World Dictionary, 1989 ed., 341). SCDC defines "policies" and

"procedures" as the approved guidelines for handling the agency's day-to-day
operations as well as statements expressing the basic expectations of conduct
for agency staffrand inmates (App. p. 160).

Several conclusions can be drawn from these definitions. First, SCDC is
an agency of ''government'. Second, SCDC operates the work program in question
under S.C. Code §24-3-310 (App. p. 720) as one of its '"public affairs'" and
"day-to-day'‘operations". And third, SCDC operates the program pursuant to

certain "principles", "methods'", and "

guideliﬁes"; primarily those in its 1998
contract with WTI.

Among- other things, this contract sets forth fhe $4/hour pay rate for inmate
workers (App. p. 725); the invoicing and payment procedufe between SCDC and WTI
(App. p. 724); WTI's agreement to pay SCDC $4 per hour per inmate and SCDC's

agreement to pay inmates and PI overhead (App. p. 725). The contract also sets
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these guidelines for inmates: status as SCDC "employees'" (App. p. 727); job
duties (App. p. 723); and grounds for dismissal (Id). As for SCDé, it selects
inmates to work (App. P- 724); manages and supervises inmates (Id); pays for
inmate health and safety (App. p. 725); agrees not to discriminate against
inmates (App. p. 728); and SCDC's Director and General Counsel signed the
contract (App. p. 731).

Inmates contend-that this contract, along with other memos in the record
(App. pp. 719-735), form the basis of SCDC wage policy which caused them to be
paid less than prevailihg wages. The contract also contains, as summarized
above, general principles, guidelines and methods for handling SCDC's day-to-day
operations, as well as expectations of conduct, for the work program.

Section 7 of grievance policy describes the kinds of issues which are
grievable. Among these are '"policies/procedures'" which directly affect an
inmate (§7.1) (App. p. 685). Section 13.9 states, "(E)xceptions to the 15 day
time limit requirement will be made for grievances concerning policies/proce-
dures" (App. p. 689). Thus, §§7.1 and 13.9 both use the term, 'policies/proce-
dures" to describe a kind of grievable issue or grievance. No other type of
grievance in §7 contains the term '"policies/procedures'. Therefore, any §13.9
grievance '"concerning po;icies/procedures" must also be a §7.1 "Department
policies/procedures" grievable issue.» Obviously, that issue is the only grie-
vable issue within §7 it could possibly be.

From the ;bove, it seems apparent that "policies/p;ocedures" in §13.9
.carries the same meaning as ''policies/procedures'" in §7.1. If so, any inter-
pretation of the term in one should be authoritative for the other (Spartanburg

County v. Arthur 180 S.C. 81, 185 S.E. 2d 486, 488 (S.C., 1936) (To aid in
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the construction of the language of a statute, the Court should look to the

construction placed upon similar language in other statutes dealing with the

same or a cognate subject matter); Busby v. State Farm Mut. Auto Ins. Co. 280

S.C. 330, 312 S.E. 2d 716 (S.C. App., 1984) (The same word is presumptively
intended to have the same meaning throughout a statute).

~ The meaning of "policies/procedures” in §13.9 has apparently not been di-
rectly addressed. However, "policies/proceddres" in §7.1 has been discussed

in at least two ALC rulings: Bennie Wicker, #122304 v. SCDC-Dock. No. 00-ALJ-

04-00781-AP, August 13, 2001, Op. 2; and the ALC's March 10, 2011 order (App.
pp. 40-41). These rulings held that "DOC's arrangement with private industry
to pay inmates" (Wicker), and '"DOC policies that cause them to be paid less
than that required by law'" (March 10, 2011 order) directly affected inmates
under §7.1. If SCDC had an "arrangement" to pay inmates, or '"policies'" causing
them to be paid,iit seems reasonable to infer that such arrangement or policies
were SCDC's wage policy. This conclusion is supported by language from Adkins,

et al. v. SCDC 602 S.E. 2d 51, 53, n. 1, where, after describing inmates'

training wage, the Supreme Court stated: 'The policy of paying a training
wage ended July 1, 1999".

If SCDC's wage policy is the kind of grievable issue presented in §7.1 by

s

a prevailing wage grievance, the same grievance should also concern wage policy,
and thus "policies/procedures", under §13.9. If so, it seems to follow that
"policies/procedures' within §7.1, and by extension in §l3.9,vmeans SCDC'wage
policy. Thus, inmates contend that the term "policies/procedures” in §13.9
means SCDC wage poiicy, without excluding other possible meanings dependiﬁg

on the policy involved.
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Inmates point to several reasons why their grievances concerned policies/
procedures. First, inmates note the express language of their grievances
concerns policies/procedures. At least 92 step l's state (e.g., App. p. 1388):

STATE GRIEVANCE (include documentation, and date of incident;
if SCDC policy, indicate which policy)

..From 1999 to July 2001, WTI/Lieber were required by S.C. Code
24-3-430 to pay IE's the "prevailing wage"..Since July 2001,
WTI1/Lieber were required to pay IE's the negotiated wage of
$4.00 per hour (Statutes at Large, No. 66, §37.31..Exh. B,C).
In fact, WTI/Lieber's policy was to pay IE's, in most cases,
under $1.00 per hour.

Moreover, all 188 Amendments to grievances have similar language (e.g.,
App. p. 1300):

..From 1999 to July 2001, §24-3-430 required WTI/Lieber to pay
Grievant the prevailing wage..Since July 2001, WTI/Lieber were
required to pay Grievant the negotiated wage of $4.00/hour
(Stat. at Large, No. 66, §37.31; Exh. B,C). In fact, SCDC policy
was to pay a maximum of about $1/hour, and usually less.

Second, the grievances concern policies/procédures in substance. SCDC wage
policy is found in the 1998 contract with WTI (App. p. 720) and in various
memos. These documents are attached as Exhibits B-E to Darrell Williams'
grievance; incorporated by reference in the step 1's and Amendments quoted
above; and Exhibit C, the 1998 contract, is attached in part to the Amendments
(App. pp. 719-735; e.g., pp. 1300, 1302, 1388). The contract has two unlawful
provisions, the $4/hour wage and a provision to pay "PI overhead" (App. p. 725).
The $.35/hour base rate (App. p. 719), plus unauthorized (§24-3-40) overhead
deductions, reduced inmates' pay to under $1/hour. This wage policy violated
§24-3-430(D) from 1998 to 2001, and the $4/hour negotiated wage from 2001 to

present. Inmates' grievances seek to set aside this illegal policy and enforce

the public policy in §24-3-430(D) and Adkins/Wicker. Thus, these grievances

"concern'" and are based on policy entirely.
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Third, Adkins/Wicker support inmates' position. In Bennie Wicker, #122304

v. SCDC Dock. No. 00-ALJ-04-00781-AP, Aug. 13, 2001, SCDC argued Wicker's grie-
vance was not grievable. The ALC‘disagreed3'stating at page 2 of its opinion:

Moreover, Wicker's wage dispute falls under the listed issues
considered "grievable" under DOC policy at GA-01.12 (OP), Spe-
cific Procedures, -paragraph 7: the first issue listed is Depart-
ment policies/procedures, directives, or conditions which dir-
ectly affect an inmate. Wicker is directly affected by DOC's

arrangement with private industry to pay inmates less than the
"prevailing wage'"..

In its March 10, 2011 order, the ALC in this case reached the same conclusion,
stating at page 6 of its opinion (App. p. 40):

Paragraph 7 of DOC Policy Number GA-01.12, which has existed in
some form since May 1, 1996, sets forth the issues that are con-
sidered grievable by DOC. Among other grievable issues, it in-
cludes the following: "Department policies/procedures, direéctives,
or conditions which directly affect an inmmate'. DOC Policy Number
GA-01.12, §7.1 (emphasis in original). Unquestionably, inmates are
"directly affected" by DOC policies that cause them to be paid-
less than that required by law. Thus, this provision, which is
very broad in scope, encompasses prevailing wage claims.

In-its July 26, 2012 Second Amended Order, theIALC‘explained its use of the
term "policies" in the March 10, 2011 order (App. pp. 161-162):

Although the Court employed the term "policies" in discussing the
appellants' claims, its use of that term was made in the context of
determining whether the appellants' claims were grievable under
Paragraph 7.1 of GA-01.12. The Court was simply describing the
appellants' claims; it was not ruling on whether the Department

did in fact have policies to underpay immates. Moreover, in utili-
zing the term "policies", the Court was referring to its broad mean-
ing as 'course(s) of action", not to the meaning ascribed to the
term in Paragraph 13.9. The sentence highlighted above was meant
to convey the Court's conclusion that the Department's alleged
action in the case (i.e., deciding to pay the appellants less than
the prevailing wage) would have, if true, created a "condition"
that "directly affected" the appellants.

Inmates contend the March 10, 2011 order was correct in using the term DOC

"policies" rather than "conditions". This view appears to be in line with the
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Supreme Court's statement in Adkins 602 S.E. 2d at 53, n. l,_where, after
describing inmates' training wage, the Court stéted, "(T)he policy of paying
a training wage ended July 1, 1999". Adkins held inmates could grieve their
illegal wages (602 S.E. 2d at 55), which had been paid five years before.

However, inmates also contend ﬁhat this Court need not decide which ALC
order is correct. The issue is not whether these are "policy" or "condition"
grievances, but whether the grievances are ''concerning policies/procedures"
under §13.9. Grievances need not be, but only "concern" policies/procedures
(App. p. 689).

Inmates' pay rate is set at $4 per hour in the 1998 contract (App. p. 725).
If a pay rate "condition" caused the illegal wages, that "condition" is still
a fundamental provisioﬁ of the contract. The éontract, in turn, is the basis
for SCDC wage policy for this work program.

Becauserinmates have protested the pay rate iq their grievances (e.g.,
App. pp. 1296, 1388), a successful challenge to that pay rate would effect a
change in the contract rate and thus in wage policy itself. Indeed, a success-
ful challenge could cause a termination of the contract altogether (App. pp.
728-729). TFor these reasons, inmates contend that, whether a pay rate "policy"
or "condition" caused illegal wages, their grievances are probably 'concerning
policies/procedures" under §13.9.

Inmates contend that several conclusions can be made from Adkins/Wicker._

First, SCDC wage policy, or the pay rate condition in that policy, is the cause
of illegal wages. Second, inmates may file a grievance to protest those wages.
Third, such a grievance falls under §7.1 of SCDC grievance policy. And finally,
if grievances protest illegal wages, which are caused by SCDC wage "policy" or
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the pay rate condition in that policy, the grievances are probably "concerning
policies/procedures'" under §§7.1, 13.9 of grievance policy.

Fourth, the‘notices of appeal to the ALC expressly challenge wage policy
by "contesting SCDC policy/procedure of paying below prevailing/negotiated
wages'" (e.g., App. p. 1318).

As to timeliness of grievances concerning policies/procedures, there should
be no time limit to file. First, §13.9 has no limit. It excepts policy/
procedure grievances from the 15 day rule, and provides no time limit in its
place. As an exception to §13.1, §13.9 is removed "absolutely"Afrom §13.1's
operation (73 Am Jur 2d (2001), Statutes, §212). Also, §13.9 is plain and

unambiguous, and the courts should not change its terms (Wiggins v. Edwards

442 S.E. 2d 169, 171 (S.C., 1994). Finally, SCDC's own application of §13.9
supports inmates' position. In its step 1 instructions (e.g., App. p. 1297),
SCDC directs inmates to:

Submit the completed form to the Institutional Grievance

Coordinator within fifteen (15) days of an alleged incident;

policy grievances at any time.

SCDC states special and important reasons exist to grant the petition
because the Court of Appeals' decision '"guts the filing deadline'" in grievance
policy (SCDC petition, p. 1). Inmates respectfully disagree. The Court did
not apply the.deadline in §13.1 because inmates' grievances are ﬁot "incident"
grievances under §13.1 (App. pp. 6111, 6114). Instead, the'grievances in
substance challenge the contract pay rate, which logically falls under §13.9's
"policies/procedures'" exception to §13.1. Moreover, the wage contract is en-
during and has the same effect on numerous inmates (App. pp. 6113-6114, 6154).

In addition, §13.9 states a mandatory, automatic exception to §13.1 for
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grievances concerning policies/procedures (App. pp. 6111, 6153). Finally,
SCDC's step 1 instructions tell inmates that policy grievances can be filed
"at any time" (App. p. 1297). Thus, the Court of Appeals' decision did not
gut §13.1. That prpvision was simply not applicable to inmates' grievances.
CONCLUSION
In conclusion, inmates respectfully request that SCDC's Petition For A
Writ Of Certiorari be denied and the Court of Appeals' decision be affirmed.

Respectfully submitted,

o wezas
Douglas H. Westbrook, #6039
23 Broad St.

Charleston, SC 29401

(843) 853-9600

Attorney For Respondents
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