David A. Fowler

SCDC# 264645

Lieber Corr. Inst.
P.O. Box 205 EA>51
136 Wilborn Ave.
Ridgeville, SC. 29472

Attorney General
Mr. Alan Wilson

. P.O. Box 11549

Columbia, SC. 29211

South Carolina Supreme Court
Daniel Shearouse, Clerk

pP.0. Box 11330

Columbia, SC. 29211

RE: Notice of Appeal, David A. Fowler v. State of South Carolina
C/A.No.2007-CP-37-1009 :

Dear Mr. Shearouse,

Enclosed for filing in the above captioned please find my
Notice of Appeal, Order of Dismissal and Certificate of Service.

Also please note. that while the order is clock stamped
October 1, 2010, I did not receive the Order until December 29,
2011. If you will look at the last page- (p.8) of the Order you
will see the Clerk of Court clock stamped the order December 29,

2011.
I thank you for your time and consideration in this matter.

cc/file Kindest Regards,
cc/Attorney General .

v RB@EIVED David A. Fowler
JAN 80 2012
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STATE OF SOUTH CAROLINA
COUNTY OF OCONEE

IN THE SUPREME COURT

‘David A. Fowler -- Applicant,

_v_‘
State of South Carolina -- Respondent,

CERTIFICATE OF SERVICE

The undersigned hereby certifies he has served a true and
correct copy of the enclosed Notice of Appeal on the Attorney

General's Office thi§szday of January 2012, by placing a copy of
the aforesaid in a properly addressed, first-class postage
affixed envelope and placed in the U.S. Mail the same day stated

herein.

- SWORN TO AND SUBSCRIBED BEFORE ME Respectfjly Submitted,
; y v r J
- THIS Y QF 2012 /847>i01/r ﬁ(/w _

“PAvid A. Fowler

NGTARY PUBLIC — (/ 5

MY COMM. EXPIRES //a/i L/ /(9—’0}
] J




STATE OF SOUTH CAROLINA
- COUNTY OF OCONEE -

IN THE SUPREME COURT

David A. Fowler #264645 ) Cc/A No,2007-cp-37—1009
" Applicant, . )
-V- o )A .
) N . NOTICE OF APPEAL
State of South Carolina - ) '
Respondent, )

NOTICBlls HEREBY GIVEN, above caétioned Applicant, David A.
prlet, appeals the Order of'Diémissal that was éntered in C/A
No.ZOQ?—CP-37—lOO9, by the Honorable R. Lawton McIntosh,
September 27; 2010. | | |

| Thé Order was receivéd December 29, 2011 (see last page of.

attached order). Order is attached hereto.

Respectfully Submitted,

/s/

David A. Fowler

submitted January s 2012.

RECEIVED)
JAN 302012

S.C. SUPREME EOURT



"IN THE COURT OF COMMON PLEAS

N’ .

STATE OF SOUTH CAROLINA

4 _ ) ~  FORTHE 10TH JUDICIAL CIRCUIT
v*COUNTY OF OCONEE ) Case No.: 2007-CP- 37- 1009
David A. Fowler, # 264645, ) I @
) g o<
s o<l
Applicant, ) o Mmoo
) 3 2B &
v. ) ORDER OF DISMISSAL A 9;22
) A
J D=
State of South Carolina, ) U 2=m
L ) W BT
Respondent. ) = <
)

This matter comes before the Court by way of an Application for Post-Conviction Relief filed
November 28, 2007. The Respondent made its Return on or about March 4, 2008. An evidentiary
hearing into the matter was convened on June 14, 2010, at the Oconee County Courthouse. The
Applicant was present at tile hearing and was represented by Rodney Richey, Esquire. A. West Lee,
Esquire, of the South Carolina Attorney General’s Office, represented the Respondent.

At the'hearing, the Applicant testified on his own behalf. Also testifying was Michael Ray
Wilson Burr, Applicant’s trial attorney. This Court also had before it a copy of the transcript of the
Applicant’s trial, the records of the Oconee County Clerk of Court, the Applicant's records from the
South Carolina Department. .o_f Corrections, the Applicant’s application for Post-Conviction Relief,
and the State’s Return.

_ Pr(;eedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant to

orders of commitment of the Oconee County Clerk of Court. Applicant was indicted at the January

2007 term of the Oconee County Grand J ury for burglary- 1% degree (07-GS-37- 42) armed robbery

Paqe 10f8
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: Wlth 1ntent to k111 (07 GS 37 46 -47) W. Vv Ison Burr, Esqulre represented h1m On March 23 i
2007 Apphcant underwent trial, pursuant to v nlch he was found guilty. He was senitenced by the
Honorable Alexander S. Macaulay to confinement for an aggregate period of thirty (30) years.

A Notice of Appeal was filed on App]_i,_"cant's behalf. The South Carolina Court of Appeals
dismissed Applicant’s appeal because it was ndt timely served on opposing counsel. State v. Fowler
(S.C. Ct. App. filed April 13, 2007). The Remittitur was issued on May 1, 2007.

In his Applicatien, the Applicant alleges that he is being held in custody unlawfully for the

following reasons: |

1. Ineffective Assistance of Counsel »

a. “The petitioner received ineffective assistance when Counsel failed to file timely
notice of appeal.”

b. “Deficient performance/coiiilict of interest” P :

c. The petitioner received 1nef tectrve assistance when Counsel falled to address and
argue actual innocence.” | :

d. “The petitioner received ineffective assistance when counsel failed to obj ect to
the petitioner’s denial of fundamental fairness and the denial of due process of
law.”

e. “The petitioner received ineffective assistance of trial counsel when counsel
failed to conduct proper - pre-trial 1nvest1gat10n and to object to 1mpr0per
prosecutorial misconduct.”

2. “I was not served with indictment;” and
3. “Newly discovered evidence”

On or about November 21, 2009, the Applicant’s attorney filed an amendment to the application
for pdst-conviction relief, which added several new general allegations of ineffective assistance
of counsel, but at the evidentiary hearing, the Applicant elected only to proceed on his claims of
failure to investigate, and conflict of interest. 4

“.

’
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" APPLICABLE LAW

" Ineffective Assistance of Counsel
- The Applicant alleges he received ineffective assistance of counsel. In a PCR action, “[t]he
burden of proof is on the applicant to prove hlS allegatrons by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E. 2d 172, 174 (2002) (citing Rule!71.1(e), SCRCP).

Where 1neffect1ve assistance of counsel is alleged as a ground for relief, the Applicant must prove
. . lv . : :

that "counsel's conduct so undermined the propeér functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (lv_ﬁ984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813
(1985).

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. Courts presurne that counsel rendered adequate

assistance and made all significant decisions in the exercise of reasonable professmnal Judgment

Butler 1d. The Apphcant must overcome this presumption to receive relief. Cherrv V. State 300
SC 115 386SE2d624(1989) _ -
First, the Applrcant must prove that coiiilsel's performance was deﬁcrent= Under thls prong,
attorney pertormance is measured by its "reasonableness under professronal norrns." le, 300
S.C. at 117,385 S.E.2d at 625, citing Strickland. Second, counsel's deﬁcient performance must bai/e
prejudiced the Applicant such that "there 1s a reasonable probability that, but for counsel's

unprofessional errors, the result of the proceeding would have been different." Cherry, 300 S.C. at

117-18, 386 S.E.2d at 625. “A reasonable probability is a probability sufficient to undermine

conﬁdence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735
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SUMMARY OF TESTIMO %Y PRESENTED AT HEARING

David Fowler, Applicant

_' With regards to Counsel’s pretrial investigation, it was Applicant’s position at the PCR
Hearing that Counsel did not conduct sufﬁciell-t pretrial investigation and, as a result, rendered
ineffective assistance of counsel. Applicant te’étiﬁed that his case should have been appointed
investigators, adding that if adequate investigation had been done, it woulcl haveb.een.d'iscovered
that the Applicant’s role in the crime was due to duress, in that his co-defendants threatened to -
harrrl his wife if he did not help them.. Applicant further testified that his wife was actually being
held hostage during the time of the commissi;n of the crime. |

| :bApplicant testified that Counsel failed:;l“.o investigate or interview pctential witnesses the
Applicant informed him ?of. He also testified that Counsel re};resented him under a conflict of
interest, due to the fact that another attorney 1n the public defender’s office represented one of h.is'
co-defendants. Applicant testified that there \é/ere several aspects of his case that he did not have
the opportunity to discuss with his attomey dtle to Counsel’s deficient performance.

Appllcant went on to testify that he received a plea offer of twenty (20) years, whlch he
did not accept on the advice of his attorney. He added that he was told by his attorney that he
should not plead because his trial would be won and he would ‘be going home ’ Finally,
Apphcant testified that Counsel met with him:a total of three (3) times, desp1te the fact that
Apphcant was 1ncarcerated for a year prior to tnal
Patnc1a Fowler, Ex- W1fe of Applicant ; »
| Apphcant s ex-wife also testified at thef PCR Hearing. She testified that she was: held
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- ho.stage'dnri‘ng the ‘.comvr'ni‘ssion' of the cnme,tddmg that she felt her life wasm danger and speke .'
with C.Ouns'el about it. Ms. Fowler also testiﬁ'ed that she and the'Applieant were on drugs at the
time,; and that the person who was robbed sold drugs.

N Ms. Fowler went on to testify that she eould not say that the case was not investigated :
properly She stated that she was aware that there were plea negotiations, addmg that the
Applicant wanted to plead but was told by his \attorney that he should not plead and there was’ a
‘big chance he’d be found not gnilty. ‘ |

Wilson Burr, Esquire

Counsel testified that he met with the {-’}tpplicant on several occasions to discuss the case,
addingithat he reviewed the discovery with the Applicant and also had meetings with the
Applicant’s ex-wife and mother. He also testified that he had an investigator assisting him in the
preparation of the case.

Counsel went on to testify that there was originally a plea offer of fifteen (15) years in the
case, adding that he met with the Applicant, the Applicant’s wife, and the Appllcant S mother in
an attempt to get the Apphcant to accept the otfer but that the Applicant would not. He stated
that he d1d not tell the Apphcant he would be gomg home if he went to trial and added that he
feit the evidence against the Applicant was con31derable

F inally, Counsel testified that he did not have any recollection of there being a conflict of
interest, stating that just because two co-defer‘idants are represented by the public defender’s |
office does not neeessarily create a conﬂict of interest.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
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testlmony at the post conv1ct10n rehef hean" 7s Th1s Court has fuIther had the opportumty to

l.h-

observe the witnesses presented at the hearmg1 closely pass upon their credlblhty and welgh thelr'
testnnony accordlngly. Set forth below are the_:relevant findings of facts and oonclu81ons of law as
requn'ed pursuant to S.C. Code Ann. §17-27-80 (2003).
| | Failure}%‘o Investigate
| With respect to this claim, this Coutt ﬁnds that the Applicant has failed to meet his
burden of proof. ‘This Court finds Counsel’s testimony that he met with the Applicant and his
family on several occasions to discuss the case and employed the services of an investigator to be
credible, while simultaneously finding Applicant’s testimony on these issues not to be credible..
Furthermore, this Court notes that the defense:of duress was presented to the j Jury As such, this
Cour.t ﬁnds that the Apphcant has proven nelther ineffective assistance of counsel nor resultlng “
prejudlce. Accordmgly, thlS allegatlon 1S deni;;:d and dlsmlssed. | - “
| Conﬂic;i of Interest
MWith respect to this claim, this Court again finds that the Applicant has failed to meet his
burden of proof. -Thjs Court finds Counsel’s testimony that he was not aware of any conflict of
interest arising of someone else in his office tepresenting the co-defendant in this particular case
to beeredible while simultaneously finding Applicant’s testimony on the issue not to be
credlble Further, this Court notes that the Applicant presented no evidence of any conflict other
than hlS own unsupported testimony at the PCR Hearing. As such, this Court ﬁnds that the -
Appllcant is unable to prove either 1neffect1ve as31stance of counsel or resultmg pre_]udlce -

Accordlngly, th1s allegatlon is denied and dlsmlssed
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o Al Otk A'Ziegétioﬁs‘ :
Except as discussed above, this Court nnds that the Applicant failed fd presént evidence
to support the remaining allegations set forth in hié application at the hearing and has, thereby,
waivéd them. A waiver is a voluntary and inténtional abandonment or relinquishment of a

knov@ right. Janasik v. Fairway Oaks Villas ﬁorizontal Property Regime, 307SC 339, 415

SE2d 384 (1992). A:w_:aive‘r may be expressfziér implied. "An implied waivér results from acts
and conduct of the party against whom the doctrine is invoked from which an intentional

relinquishment of a right is reasonably inferable." Lyles v. BML, Inc., 292 S.C. 153, 158-59, 355

S.E.2d 282 (Ct. App. 1987). The Applicant's failure to address these issue at the hearing
indicates a voluntary and intentional relinquis’ﬁment of his right to do so. Therefore, any and all
remaining allegations are denied and dismisséd.
CON CLUSION
Based on all the foregoing, this Court finds and concludes that the Apphcant has not
estabhshed any constltutlonal violations or depnvatlons that would require thls court to grant hJS

apphganon. Therefore, thlS application for post conviction relief must be demed and dlsrmssed with

prejﬁdice. i‘
This Court advises Applicant that he mﬁst file and serve a notice of appeél within thirty (30)

days from the receipt by counsel of written notice of entry of judgrhent to secure the appropriafe

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel

must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South
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' Carolina Appellate Court Rule 227 fdr-apﬁoﬁﬁiété'pro'cedurés- for 'ap;}__éél; C
ITIS THEREFORE ORDERED

1. That the Apphcatlon for Post-C 0nv1ct10n Relief must be denied and
dismissed with prejudice; and :

2. The Applicant must be remandgd to the custody of the Respondent.

AND IT IS SO ORDERED!

R. Lawton Mclntosh
Presiding Judge
Circuit

% 7’7 ,2010
; }MQL\W\ South Carolina
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BEVERLY H. WHITFIELD

CIRCUIT COURT CLERK OF COURT FAMILY COURT
(864)638-4280 EXT 3 P.O. BOX 678 (864)638-4280 EXT 3
WALHALLA, S.C. 29691
FAX (864)638-4282

E-MAIL: bwhitfield @oconeesc.com

December 29, 2011
To: David Fowler
Re: PCR

I am enclosing a copy of the order of dismissal that we received from the Judge that heard your case.

If you have any questions or need a follow up, you will need to get in touch with your attorney.

Beverly Whitfield
Clerk of Court

Enclosure




- AE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
APPEAL FROM OCONEE COUNTY
Court of Common 4P1eas
HONORABLE R. LAWTON MCINTOSH

- 2007-CP-37-1009

~

DAVID A. FOWLER, SCDC#: 264645,

APPELLANT,
against
STATE OF SOUTH CAROLINA,

RESPONDENT.

NOTICE OF APPEAL

David Fowler appeals the denial of his Post Conviction Relief. The Post Conviction
Relief Action was heard and denied by the Honorable Lawton MclIntosh, Circuit Judge on June
14,2010 and Order issued on September 27, 2010 and filed on October 1,2010. The Appellant

received notice of the judgment on March 22, 2012.

4

Rodney W. l{ichey

Attorney for the Appellant

Post Office Box 10916
Greenville, South Carolina 29603
(864) 467-0503

Other Counsel of Record:

Kaelon E. May, Esquire

Office of Attorney General State of SC
Post Office Box 11549

Columbia, SC 29211-1549



RICHEY ano RICHE)

ATTORNEYS AT Law A Professional Association
Rodney W. Richey ' 24 Vardry Street, Suite 301
- Lola S. Richey . Greenville, South Carolina 29601

Mailing Address:
Post Office Box 10916
Greenville, South Carolina 29603

March 21, 2012 (864) 467-0503
(864) 467-0646 (Fax)
The Honorable Daniel E. Shearouse Offices:
The Supreme Court of South Carolina Greenville/Spartanburg
Post Office Box 11330 Website:
Columbia, SC 29211 www richeyandrichey.com

Re:  David Fowler, SCDC# 264645 vs. State of South Carolina
Case No: 2007-DR-37-1009

Dear Sir;

This letter is in response to your letter dated March 16, 2012 regarding the above case.
Pleased be advised that I have not been served the order for Mr. Fowler’s case. The only notice I
have of the order is your letter. I contacted the Clerk of Court in Oconee County and requested a
copy of the order.

I believe the time limits of this appeal have not started yet because I have not received the
order. However, if Mr. Fowler has filed a Notice of Appeal, then my notice would be duplicate.
This is a case that would be handled by the Office of Appellate Defense after the notice is filed.
‘Please contact me and let me know which route you want me to proceed. If I do not hear from
your office within 10 days of receiving the order, I will forward my Notice of Appeal.

If you should have any questions, please do not hesitate to contact our office. ‘
sk 39 2002

Yours very truly,
sopmot 7

Rodney W. Ri7{wy
RWR/tlg o

enclosure

RICHEY AND RICHEY, PA

cc:  Kaelon E."May‘, Esq.
David Fowler ‘



The %upreme Court uf{%uutb Carolina

DANIEL E. SHEAROUSE . POST OFFICE BOX 11330

CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
' : 734-10
BRENDA F. SHEALY : (803) 1080
 CHIEF DEPUTY CLERK ‘ * FAX (803) 734-1499

March 16,2012

- Rodney Wade Richey, Esquire

Richey & Richey, PA
P.O. Box 10916
Greenville, SC 29603-0916

Re:. Fowler, David A. v. The State, 2007-CP-37-01009

_.Dear Mr. Rlchey

~ Enclosed is a copy of the pro se notice of appeal that your client has filed in this

matter. As you will see, this notice of appeal is from an order dated September 27,
2010, and this order was filed with the clerk of the circuit court on October 1,

2010. The proof of service indicates that the notice of appeal was not served unt11
January 24,2012.

To determine the timeliness of thls appeal, I ask that you please advise this Court

~ of the date on which you received written notice of entry of the order dated

September 27, 2010. Please provxde this information W1th1n ten (10) days of the
date of this order

Very truly yours,

| - TCLERK -
Enclosure

cc: - Appellate Defense |
David A. Fowler #264645
Assistant Attorney General Kaelon E. May



AE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM OCONEE COUNTY
Court of Common Pleas

HONORABLE R. LAWTON MCINTOSH
2007-CP-37-1009
DAVID A. FOWLER, SCDC#: 264645,
against |
STATE OF SOUTH CAROLINA,

RESPONDENT.

PROQOF OF SERVICE

I certify that I have served the Notice of Appeal on the State of South Carolina by
depositing copy of it in the United States Mail, postage prepaid, on March 023 2012, addressed:
to their attorney of record, Kaelon May, Office of Attorney General State of South Carolina, Post
Office Box 11549, Columbia, SC 29211-1549.

RICHEY & RICHEY, P.A.

Rodney W. _Ricl(ey
Attorney for the Appellant
Post Office Box 10916
" Greenville, South Carolina 29603
(864) 467-0503



! PR
RICHEY anp RICHE .
ATTORNEYS AT Law A Professional Association
Rodney W. Rickey 24 Vardry Street, Suite 301
Lola S. Richey Greenville, South Carolina 29601

Mailing Address:
Post Office Box 10916
Greenville, South Carolina 29603

March 23, 2012
(864) 467-0503

. (864) 467-0646 (Fax)
The Honorable Daniel E. Shearouse

The Supreme Court of South Carolina
Post Office Box 11330 ,
Columbia, SC 29211 bt

www richeyandrichey.com

Offices:
Greenville/Spartanburg

Re:  David Fowler, SCDCH 264645 vs. State of South Carolina
Case No: 2007-DR-37-1009

Dear Sir:

Please find cncldséd a Notice of Appeal and an affidavit of service for the same. Also, I
have enclosed a copy of the Order from which the appeal is taken. The Order’s True Copy stamp
is dated March 22, 2012.

Thank you for your help and if you should have any questions please feel free to call me.

RICHEY AND RICHEY, PA
W’
Rodney \y Richey

RWR/tlg

enclosure

cc: Kaelon E. May, Esq.
- David Fowler '

RECEIVED
MAR 8 6 2012

5,8, BUPREME BOURE



COPY

RICHEY AND RICHE A PROFESSIONAL ASSOCIATION
ATTORNEYS AT LAW
RODNEY W. RICHEY POST OFFICE BOX 10916
LOLA S RICHEY _ GREENVILLE, SOUTH CAROLINA 29603
(864) 467-0503 '
(864) 467-0646 FAX
~March 22, 2012

Oconee County Clerk of Court
Post Office Box 678
Walhalla, SC 29691 |

Re: David Fowler, SCDC# 264645 vs. State of South Carolina
Case No: 2007-DR-37-1009 '

Dear Sir/Madam:

Please find enclosed the Notice of Appeal for the above referenced matter. Please file
and return the clocked copy in the enclosed stamped envelope.

If you should have any questions, please do not hesitate to contact our office.

~

RICHEY AND RICHEY, PA

Rodney W.}(ichey

RWR/tlg
enclosures

gCEIVED
., upRENE 00U



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
i . ) FOR THE 10TH JUDICIAL CIRCUIT
COUNTY OF OCONEE ) Case No.: 2007-CP-37-1009
David A. Fowler, # 264645, ) @
| ) S T
: = g ioe-
Applicant, ) o e
) T Do
v. ) ORDER OF DISMISSAL L ogEs
i ’ e
State of South Carolina, ) U =
| ) =t
Respondent. ) ? :
) .

Thi s matter comes before the Court by way of an Application for Post-Caniction Relief filed
.Noverr:1>ber 28,2007. The Respondent made its Return on or about March 4, 2008. An evidenti_ary’
hearing into the rriatter was convened on Jﬁne 14,-2010, at the -Ocoﬁee County Courthc&usg. The
Applicant was present at the hearing and was represented by Rodney Richey, Esquire. A. West Lee,
Esquire, of the South Cérolina Attorney General’s Office, represented the Respondent. -

At the hearing, the Applicént tesﬁﬁed on his own b\ehalf. Also testifying was Michael Ray
Wilson Burr, Applicant’s trial éttorney. This Court also had before it a copy of the trans_cribt of thg
Applicént’s trial, the records of the Oconee County Clerk of Court, the Appliéant‘s records from the
South Carolina Department of Corrections, the Applicant’s application for Post-Conviction Relief,
and the State’s Return.

Prc;éedural History - |
Applicant is presently confined in the South Carolina Department of Corrections pursuant to \/

orders of commitment of the Oconee County Clerk of Court. Applicant was indicted at the January

2007 term of the Oconee County Grand Jury for burglary- 1% degree (07-GS-37-42), armed robbery

(07-GS-37-43), two counts of petit larceny (07-GS-37-44, -45), and two counts of assault and battery"4/
Pag.e 10f8 K




with intent to kill (07-GS-37-46, -47). W. Wiison Burr, Esquire, represented him. On March 23,
2007, Applicant underwent trial, pursuant to V%iCH he was found guilty. He was sentenced by thé
Honofable Alexander S. Macaulay to canﬁnen ient for an aggregate period of thirty (30) years.

A Notice of Appeal was filed on Applicant's behaif. The South Carolina Court of Appeals
dismissed Abplicant’s appeal because it was not timely servéd on opposing counsel. State v. Fowler
(S.C. Ct. App. filed April 13, 2007). The Remittitur was issued on May 1, 2007.

In his Application, the Applicant alleges that he is being held in custody unlawfully for the

following reasons:

1. Ineffective Assistance of Counsel
' a. “The petitioner received ineffective assistance when Counsel failed to file timely
notice of appeal.”

b. “Deficient performance/cosilict of interest” .

c. Thepetitioner received i 1ne1 tective assistance when Counsel failed to address and
argue actual innocence.’

d. “The petitioner received ineffective a531stance when counsel failed to object to
the petitioner’s denial of fundamental fairness and the denial of due process of
law.”

e. “The petitioner received ineffective assistance of trial counsel when counsel
failed to conduct proper pre-trial investigation and to object to improper
prosecutorial misconduct.”

2. “I was not served with indictment;” and
3. “Newly discovered evidence”

On or about November 21, 2009, the Applicant’s attorney filed an amendment to the application
for post-conviction relief, which added several new general allegations of ineffective assistance

of counsel, bﬁt at the evidentiary hearing, the Applicant elected only to proceed on his claims of

failure to investigate, and conflict of interest. s

H
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APPLICABLE LAW

Ineffective Assistance of Counsel
The Applicant alleges he received ineffective assistance of counsel. In a PCR action, “[t]he

burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule'71.1(e), SCRCP).
Where ineffective assistance of counsel is alla‘;ged as a ground for relief, the Applicant must prove
-that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C. 441,334 S.E.2d 813
(1985). |

The proper measure of perfbrfnance is whether the attorney provided representation within
- the range of competence required in criminal cases. Cbourts presume tﬁat counsel rendered adequate
assistance and made all significant decisiéns in the exercise of reasonable professional judgment.

Butlef, Id. The Applicant must overcome this presumption to receive relief. Cherry v. State, 300

S.C. ilS, 386 S.E.2d 624 (1989).
First, the Applicant must prove that cox.v::nsel's performance was deficient. Under this pfong,
attorney performance is measured by its "reaso;nableness under professional norms." Cherry, 300
S.C.at117,385 »S.E.2d at 625, citing Strickland. Second, counsel's deficient performance must have -
prejudiced the Applipant such that "there is a reasonable probability that, but for counsel's
unprofessional errors, the resuit of the proceeding would have been different.” Cherry, 300 S.C. at

117-18, 386 S.E.2d at 625. “A reasonable probability is a probability sufficient to undermine

confldence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 -
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(1997).

SUMMARY OF TESTIMO*Y PRESENTED AT HEARING

David Fowler, Applicant

With regards to Counsel’s pretrial investigation, it was Applicant’s position at the PCR
Hearing that Counsel did not conduct sufficient pretrial fnvestigatioﬁ and, as a result, fendered
ineffegtive assistance of counsel. Applicant testified that his case should have been appointed |
investigators, adding that if adequate investigation had been done, it would have-been discovered
that the Applicant’s role in the crime was due to duress, in that his co-defendants threatened to
harm his wife} if he did. not help éhem. Applicant further testified that his wife was actually being
held hostage during the time of the commissiofn of the crime.

Applicant testified that Counsel failed .:i‘.o investigate or interview potential witnesses the
Applicant informed him of. He also testified =-;Tt’1at Counsel represented him under a conflict of
interest, due to the fact that another attorney in the public défender’s office represented one of his
co-defendants. Api)licant testified that there were several aspects of his case that he did not have
the opportunity to discuss with his attorney dl:C to Counsel’s deficient performance. |

Applicant went on to testify that he received a plea offer of twenty (20) years, which he
did not accept on the advice of his attorney. He added that he was told by his attorney that he

| should not plead because his trial would be won and he would ‘be going home.” Finally,
Applicant testified that Counsel met with him-a total of three (3) times, ciespite th¢ fact that
Applicant was incarcerated for a year prior to trial.

t

Patricia Fowler, Ex-Wife of Applicant

Applicant’s ex-wife also testified at th¢ PCR Hearing. She testified that she was held
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hostage during the commission of the crime, ¢-1ding that she felt her life v;/as in dangér and spoke
with Counsel about it. Ms. Fowler also testificd that she and the Applicant were on drugs at the |
‘time, and that the person who was robbed sold drugs. |

Ms. Fowler went on to testify that she f:ould not say that the case was not investigated
prope?fly. She stated that she was aware that there were plea negotiations, adding that the
Applicant wanted to plead but was told by his ii::«ttorney that he should not plead and there was a
‘big chance hé’d be found, not guilty.” : |

Wilson Burr, Esquire

' Counsel testified that he met with the Applicant on several occasions to discuss the case,
adding that he reviewed the discovery with the Applicant and also had meetings with the
Applicant’s ex-wife aﬁd mother. He also testiﬁéd that he.had‘ an investigator assisting him in the
preﬁaration of the case.

Counsel went on to testify that theré was originany a plea offer of fifteen (15) years in the.
case, ‘adding that he met with the Applicant, the Applicant’s wife, and the Appiicant’s mother in
an atfempt to get the Applicant to accept the foer but that the Applicant Woulvd‘not. He stated
that he did not tell thé Applicant he would be éoing home if he went to trial, aﬁd added that he
felt the evidence against the Applicant was coﬁsiderable.

Finally, Counsel testified that he did not have any recollection of there being a conflict of

interest, stating that just because two co-defenidants are represented by the public defender’s

office does not necessarily create a conflict of interest.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
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testimony at the post conviction relief heariivs This Court has further had the opportunity to
obsefve the witnesses presented at tlie healringj';:_( closely pass uponv their credibility and weigh their
testimony accordingly. Set forth below are the frelevant findings of facts and conclusions of law as
required pursuant to S.C. Code Ann. §17-27-89 (2003).
| Failure to Investigate

With respect to this claim, this Court finds that the Applicant has failed to meet his
burden of proof. This Court ﬁncls Counsel’s testimony that he met with the Applicant and his
family on several occasions to discuss the case and employed the services of an investigator to bé
credible, while simultaneously finding Applicant’s testimony on these issues not to be credible.
Furthermore, this Court notes that the defense-of duress \Alas presented to the jury. As such, this
Court finds that the Applicant has proven ~neitl}er ineffective assistance of connsel nor ’resulting
prejndice. Accordingly, this allegation is deni;;d and dismissed. |

Conflict of Interest

With 'rcspect to this claim, this Court again finds that the Applicant has failed tc meet his
* burden of proof. This Court finds Counsel’s tcstirnony that he was not aware of any conflict of
interest arising of someone else in his office representing the co-defendant in this pa_rticular case
- to be credible, while simultaneously finding Applicant’s testimony on the issue not to be
credible. Further, this Conrt notes that the Applicant pr_esented no evidence of any conflict other
than l.'llS own unsupported testimony at the PCR Hearing. As such, this Court finds that the
Applicant is unable to prove either ineffectivc ;ssistance of counsel or resulting prejudice.

Accordingly, this allegation is denied and disi;iissed.
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All éth-—:u‘Allegations
Except as discussed above, this Court finds thaf the Applicant failed to present evidence
to support the remaining allegations set forth m his 'application at the hearin(g and has, thereBy,
waived them. A waiver is a volun‘tary and intentional abmdoﬁnent or relinquishmént ofa

knowp right. Janasik v. Fairway Oaks Villas i:Iorizontal Property Regime, 3(_)7'_}S.C. 339, 415

S.E.2d 384 (1992). A waiver may be express_-}?r implied. "An implied waiver results from acts
and conduct of the party against whom the doctrine is invoked from which an intentional

relinquishment of a right is reasonably inferabie." Lyles v. BML Inc., 292 S.C. 153, 158-59, 355

S.E.2d 282 (Ct. App. 1987). The Applicant's failure to address these issue at the hearing
~ indicates a voluntary and intentional relinquisfunent of his right to do so. Therefore, any and all
remaining a}legations are denied and dismissed.
- CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
estabiished any constitutional violations or deprivations that would require this courtvto grant his
application. Therefore, this application for post conyiction relief must be denied and dismissed with
prejuciice. §

This Court advises Applicant that he ml;st file and serve anotice of appeal within tﬁirty (30)

days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek‘appellate review, PCR counsel

must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South
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‘Carolina Appellate Court Rule 227 for approy:tate procedures for appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-C:;'»nviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remandizd to the custody of the Respondent.

AND IT IS SO ORDERED!

R. Liwton McIntosh
Presiding Judge -

'Ci r 7’7 ,2010
L@gim, South Carolina

- 130 002
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense- Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

RECEIVED

March 27, 2012 MAR 27 2012

S.C. Supreme Court
Ms. Jo Rice ’ :
Circuit Court Reporter
401 Wardlaw Street
Abbeville, SC 29620

Dear Ms. Rice:

Please provide us with the following transcript:

David A. Fowler v. State of South Carolina Case #: 07-CP-37-01009
County: Oconee Daté of Trial: June 14, 2010

Presiding Judge: R. Lawton Mclntosh

To ensure prorﬁpt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motioﬁs,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

[f you are aware of any co-defendants or if the Attorney General's Office has already
requested a transcript, please let us know.

Sincerely, M
:_;ori' ne French
Legal Services Coordinator

cc: S.C. Supreme Court
Attorney General's Office



The %upreme'@nurt 6f South @amiina |

DANIEL E. SHEARQUSE POST OFFICE BOX 11330

CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK . FAX (803) 734-1499
March 26, 2012
Rodney Wade Richey, Esquire ro

Richey & Richey, PA

P.O. Box 10916 .

Greenville, SC 29603-0916

Re: Fowler, David A. v. The State
Dear Mr. Richey:

In light of your letter of March 21, 2012, it appears that the notice of appeal that
you served on March 23, 2012, is timely. Accordingly, the notice of appeal filed

pro se by your client has been combined with the notice of appeal that you have
filed. ‘ '

I do ask that yOu please assist yiour client in obtaining representation from the -

- Division of Appellate Defense if he is indigent. Rule 71.1(g), SCRCP ("If the

applicant is indigent, counsel shall assist the applicant in obtaining representation

- by the Division of Appellate Defense of the Office of Indigent Defense.").

vVery truly yours,.

CLERK

cc:  Appellate Defense
David A. Fowler #264645
Assistant Attorney General Kaelon E. May
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SOUTH CARDLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1343
Facsimile: (803) 734-1397

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court

Post Office Box 11330

Columbia, SC 29211

Dear Mr. Shearouse;

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

May 15, 2012

The following case falls under the 60 day rule for appeals, and the date we received the

transcript is listed to the side.

David A. Fowler v. State of South Carolina - 5/14/2012

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

;oiene French |

Legal Services Coordinator
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appeliate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1343
Facsimile: (803) 734-1397

July 13,2012

The Honorable Daniel E. Shearouse JUL 13 2017
Clerk, S.C. Supreme Court

P.O. Box 11330 . S.C.S

Columbia, SC 29211 - supreme Court

Re: David A. Fowler v. State

Dear Mr. Shearouse:
The petition for writ of certiorari and accompanying appendix is due to be served and filed with
the Court today. However, because of my heavy workload at this time, | am requesting a thirty day

extension in which to serve and file the petition.

By copy of this letter, [ am informing Kaelon E. May, Esquire, of the Attorney General's Office,

of my request.
David Ale@nder/

Appellate’ Defender

=

DAA:lec )

cc: Kaelon E. May, Esquire
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'STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Oconee County

R. Lawton McIntosh, Circuit Court Judge AUG 18 2012

| | S.C. Supreme Court
DAVID A. FOWLER, o ,
PETITIONER,
- |
STATE OF SOUTH CAROLINA,
| | 'RESPON‘DENT

. PETITION FOR EXTENSION TO FILE
THE PETITION FOR WRIT OF CERTIORARI .
AND ACCOMPANYING APPENDIX

The undersigned counsel respectfully requests a thirfy-day extension, ‘in ,
which to file the petition for writ of certiorari and accompanying appendix in the above—
referenced case. In support of this motion, counsel would reépectfully show the Court the

following extraordinary circumstances: :
1. The petition for writ of certiorari and accompe}nying appendix in this case
are due to be served and filed today. "
2. Counsel filed the petitions for writ of certiorari and accompanying

appendices in Antonio Glover v. State and Darfell Goss v. State on July 23, 2012. On

July 18,2012, counsel filed the initial brief of appellant and designation of matter in State

v. Ricky New . Counsel filed the initial brief of appellant and designation of matter in

State v. Jerry Goode in the Court of Appeals on July 16, 2012. The brief of respondent

. in State v. Danny Cortez Brown was filed with this Court on July 11, 2012,  Counsel is



currently working with Chief Appellate Defender Robert M. Dudek on the petition for

writ of certiorari in Marion Lindsey v. State, a capital case.

4. This request is made in good faith, and not for purposes of delay. Counsel
intends to continue to work on the cases with more than three extensions first so that the
caseload will hopefully become more manageable in the near future, and less extensions will
need to be requested. |

WHEREFORE, the undersigned counsel would respectfully request a thirty day
extension. Counsel respectfully requests that the time limits for filing the initial brief of

appellant and designation of matter be held in abeyance pending a ruling on this motion.

David Alexan
Appellate Defender

Attorney for Petitioner

August 13,2012



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Oconee County

R. Lawton McIntosh, Circuit Court Judge

DAVID A. FOWLER,

PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the petition for extension of
time in which to file the petition for writ of certiorari and accornpanylng appendix in the
above referenced case has been served upon Kaelon embert Dennis
Building, Room 519, 1000 Assembly Street, Co a 29201, this 13th day

of August, 2012.

David Anga}der/
Appellate Défender

ATTORNEY FOR PETITIONER.

SUBSCRIBED AND SWORN TO before me
this 13th day of August, 2012.

%OJMM\% Ce  (@LS)

Notary Public for South Carolina
My Commission Expires: _August 23, 2014 .




The %upreme\@uurt of South Carolina

David A. Fowler, Petitioner,
V.
State of Sduth Carolina, Respondent.
Appellate Case No. 2012-207131
The Honorable R. Lawton Mclntosh

Oconee County
Trial Court Case No. 2007CP3701009

ORDER

The request for an extension to serve and file the Petition for Writ of Certiorari and
Appendix is granted and extended until August 13, 2012. Pursuant to the order of
the Supreme Court of South Carolina dated March 18, 2009
(www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2009-03-18-01), any
further extension request must be based on a showing of good cause.

FOR THE COURT

.

CLERK

Columbia, South Carolina
July 16,2012

cc:
Kaelon Elizabeth May
David Alexander
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STATE OF SOUTH CAROLINA RE@EIVED

IN THE SUPREME COURT SEP 1 3 2012

Appeal from Oconee County S.C. Suprems Court

R. Lawton Mclntosh, Circuit Court Judge

DAVID A. FOWLER,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT .
Appellate Case No. 2012-207131 :

PETITION FOR EXTENSION TO FILE
THE PETITION FOR WRIT OF CERTIORARI
AND ACCOMPANYING APPENDIX

The undersigned counsel respectfully requests a final thirty-day extension,
until October 15, 2012, in which to file the petition for writ of certiorari and accompanying
appendix in the above-referenced case. In support of this motion, counsel would
respectfully show the Court the following extraordinary circumstances:

1. The petition for writ of certiorari and accompanying appendix in this case
are due to be served and filed today.

2. On September 12, 2012, counsel filed the petition for writ of certiorari and
accompanying appendix in Gary White v. State with this Court. " Counsel filed the

petition for writ of certiorari and accompanying appendix in Marion Alexander Lindsey,

a capital appeal in the Supreme Court, on September 7, 2012. Counsel filed the petitions

for writ of certiorari and accompanying appendices in Antonio Glover v. State and




Darrell Goss v. State on July 23, 2012. On July 18, 2012, counsel filed the initial brief of

appellant and designation of matter in State v. Ricky New in this Court. Counsel filed the

initial brief of appellant and designation of matter in State v. Jerry Goode in this Court on

July 16, 2012. The brief of respondent in State v. Danny Cortez Brown was filed with

this Court on July 11, 2012 Additionally, counsel suffered from an illness which
prevented him from working during the early part of August.

3. As indicated by her consent below, counsel for the state graciously consents
to or does not oppbse this request.

4. This request is made in good faith, and not for purposes of delay. Counsel
intends to continue to work on the cases with more than three extensions first so that the
caseload will hopefully become more manageable in the near future, and less extensions will
need to be requested. ‘

"WHEREFORE, the undersigned counsel would respectfully request a final thirty
day extension, until October 15, 2012. Counsel respectfully requests that the time limits

for filing the initial brief of appellant and designation of matter be held in abeyance pending

Respec ubmited,
LS

David Alexander
Appye Defender
Robert M" Dudek
Chief Appellate Defender

a ruling on this motion.

September 13, 2012

I do not oppose:
Kaelon Ma)ﬂ |




The Supreme Court of South Carolina

‘David A. Fowler, Petitioner,
V.
State of South Carolina, Respondent.
Appellate Case No. 2012-207131
The Honorable R. Lawt/on Mclntosh

Oconee County
Trial Court Case No. 2007CP3701009

ORDER

For good cause shown, the request for an extension to serve and file the Petition
for Writ of Certiorari and Appendix is granted and extended until September 13,
2012. Pursuant to the order of the Supreme Court of South Carolina dated March
18, 2009 (www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2009-03-18-
01), any further extension request must be based on a showing of good cause and
must be signed by the appropriate attorneys. :

FOR THE COURT

M OL S ——

"CLERK

Columbia, South Carolina
August 14, 2012

cc:
Kaelon Elizabeth May
David Alexander



The Supreme Court of South Carolina

DANIEL E. SHEAROUSE ' POST OFFICE BOX 11330

" CLERK OF COURT . COLUMBIA, SOUTH CAROLINA
’ : . 29211
BRENDA F. SHEALY i : 1231 GERVAIS STREET
CHIEF DEPUTY CLERK . COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
WWw.sccourts.org

October 12,2012
-

David A. Fowler, 264645

Lieber Correctional Institution

P O Box 205 '
~ Ridgeville SC 29472

Re: David A. Fowler v. The State .
Appellate Case No. 2012-207131

- Dear Petitioner:

Your counsel has submitted a petition for writ of certiorari indicating that this
appeal is without merit and moves to be relieved as your counsel. Johnson v.
State, 294 S.C. 310, 364 S.E.2d 201 (1988). The records of this Court reflect that
counsel served you with a copy of the Petition and Appendix.

You may, w1th1n forty-five (45) days of the date of this letter, file with this Court a
prose response to the petition filed by your counsel. In this response, you may
raise and argue any issues you believe the Court should consider in this appeal.
Upon receipt of your pro se response or the expiration of forty-five (45) days the
matter will be submitted to the Court for its con31derat10n '

If you do decide to ﬁle a pro se response, the response must be either typewritten
or legibly hand printed, and must have at least a one inch margin on all sides.
Further, you will need to only submit one copy of your response and thlS copy
should not be stapled or bound in any manner.



Very truly yours,

pon

CLERK

cc:  David Alexander
‘Salley W. Elliott
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- The Supreme Court of South Carolina

David A. Fowler, Petitioner,
V.
State of South Carolina, Respondent.

Appellate Case No. 2012-207131

ORDER

‘For good cause shown, the request for an extension to serve and file the Petition
for Writ of Certiorari and Appendix is granted and extended until October 15,
2012. Pursuant to the order of the Supreme Court of South Carolina dated March
18, 2009 (www.sccourts.org/courtOrders/displayOrder.cfm?orderNo=2009-03-18-

'01), any further extension request must show the existence of extraordinary
circumstances, state what actions are being taken to insure that no further extension

. will be required, and be signed by the appropriate attorneys.

FOR THE COURT

sy RBewr S bt
MZ [ﬁﬂ/au—]g-/ CLERK N J/

Columbié, South Carolina
September 14, 2012 :

cc:
Kaelon Elizabeth May
~ David Alexander



- The Supreme Court of South Carolina

RE: TRANSFER OF CASES FROM SOUTH
CAROLINA SUPREME COURT TO THE COURT OF
APPEALS

ORDER

Pursuant to Rule 243(1), SCACR, the following post-conviction relief cases are
hereby transferred to the South Carolina Court of Appeals:
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2010-178866
2011-193110
2011-193113
2011-193527

2011-193709 .

2011-195226
2011-196591
2011-196599
2011-197706
2011-197707
2011-197708
2011-198349
2011-198472
2011-199414
2011-199417
2011-199927
2011-200190

2011-200548

2011-201107
2011-201129
2011-201146
2011-201589
2011-202767
2011-202769

Darrell Efrid v.-State

Preston Costa v. State -
McCenia Amouri Dials v. State
Tyrone Ransom v. State

. Reginald Davis v. State

Marty Craig McKinsey v. State
Juan-Ramos v. State
Phillip Antonio Byrd v. State

Victor C. Penny v. State

Daniel B. Stratten v. State
Kimjaro Presley v. State

Troy Robinson v. State

Richard Bernard Moore v. State
Bobby Shay Rathburn v. State
Tyrone Lewis Jr. v. State
Anthony Williams v. State
Christopher J. Hickman v. State
Quentes S. Wells-v. State
Demetrius Lewis v. State

Chan Bun v. State

Thaddeuss Starks v. State
Adam Bickham v. State
Fredrick Alphonso Irby v. State
Drew John Monahan v. State



25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.-
54.
55.
56.
57.
- 58.
59.
60.
61.
62
63.
64.

2011-202770
2011-202773
2011-204347
2011-204375
2011-204386
2011-204847
2011-204966
2012-205988
2012-206006
2012-206007
2012-206008
2012-206048
2012-206227
2012-206228
2012-206648
2012-206672
2012-207129

2012-207131 -

2012-207133
2012-207147
2012-207246
2012-207555
2012-207626
2012-207627
2012-207628

- 2012-207816

2012-207817
2012-208011
2012-208012
2012-20826

2012-208047

2012-208666-
2012-208667 -

2042-208889
2012-208906
2012-209526
2012-209532
2012-209536
2012-209537
2012-210228

Michael D. Day v. State
Richard F. Whelchel v. State
Lance Lyles v. State

Russell Fred Spitzer v. State
Darrell L. Goss v. State
Kenaz Collier v. State

Clarence Bamberg v. State
Chadrick Cole v. State

- Richard Stegall v. State

Dustin Tiller v. State
Frankie Lee Bryant IIl v. State
Kevin D. Cook v. State

~ Tashon Sampson v. State

Douglas L. Rice v. State
Tippy Marie Retana v. State
Vante R. Birch v. State
Keith R. Bradley v. State
David A. Fowler v. State
James F. Russell v. State
Cecil Allen Simmons v. State
Andre LeeReed v. State
Steven R. Johnson v. State
Archie-Hoover v. State
Stanley Bradley v. State
Marcus Martin v. State
Darrell Gleaton v. State
Evelyn Buckle v. State
James Wilkinson v. State
Kenneth L. Young v: State
Wiley Post James v. State
Korrell Battle v. State
Larry Mitchell v. State
Wilbur G. Moses Jr. v. State
Dennis L. Snipes v. State
Tommie Watts v. State
Kareem Wiley v. State

" Brian Powell v. State

Phillip A. Hingleton v. State
John P. Hendrix v. State
Clark Inabinett v. State



65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
33.
84.
85.
6.
87.
88.
89.
90.
91.
92.
93.
94.
9s.
96.

97..

98.
99.

100.
101.
102.
103.
104.

2012-210669
2012-210670
2012-210671
2012-210672
2012-211090
2012-211269
2012-211289
2012-211296
2012-211389
2012-211391
2012-211592
2012211874
2012-212070
2012-212076
2012-212079
2012-212090
2012-212099
2012-212155
2012-212162
2012-212227
2012-212300
2012-212303
2012-212304
2012-212312
2012-212315
2012212317
2012-212353
2012-212400

2012-212401

2012-212408-
2012-212411

2012-212505

2012-212520
2012-212580
2012-212591
2012-212592
2012-212649
2012-212733
2012-212737
2012-212780

Sean D. Wells v. State
Christian Harris v. State
James Matthews v. State

“Jason D. Parker v. State

Nathaniel Caldwell III v. State
Nancy E. VonCannon v. State
Christopher M. Vaughn v. State
Douglas Thompson v. State
Teddie Lee Grant v. State
Jerod Juan Cook v. State
Michael Freeman v. State
Ackief Pauling v. State
Vondell Sanders v. State

Fredy Sibrian v. State

Jamal Lindsey v. State
DeRoyick Montgomery v. State
Clinton F. Stephens v. State

“Terrance Tompkins v. State

Wayne Cooley v. State

. Montavis K. Gaines v. State

Alfred Redwine v. State

Tyquan Jared Amir Jones v. State
Harry N. Charles II v- State

Tyrone A. Ravenell v. State
Matthew William Gilliard III v. State
Michael Anthony York v. State
Donald Hurlbert v. State
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SOUTH CAROLINA COMMISSION ON INDI('[NT DU Eﬁ’sh

Division of Appellate Defense * A : Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
~ Columbia, South Carolina 29201-3332

Post Office Box 11589

. Columbia, South Carolina 29211 1589

Telephone: (803)734-1330
Facsimile: (803)734-1397

" May 13, 2014

The Honorable Jenny Abbott Kitchings
Clerk, S.C. Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211 -

RE: David A. Fowler v. The State, Appellate Case No. 2012-207131

Dear Ms. Kitchings:

v Pursuant to your letter dated April 30, 2014 in regard to the above- referenced case,
enclosed please find one (l) bound and one (1) unbound copy of the Supplemental Appendlx

Thank you for your kind ass1stance with this matter If you have any quest10ns or need
anything further, please do let us know.

David Alexander
Appellate Defender

DAA/rdf
cc:  Walt Wh1tm1re Esqulre _
David A. Fowler
Enclosures

RECEIVE])
MAY 13 2014
SC Gourt of Appeals



TEI)B South Carolina (!Enurt uf Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629

CLERK - COLUMBIA, SOUTH CAROLINA 29211
: 1015 SUMTER STREET
- V. CLAIRE ALLEN ‘ COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK : TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
WwWw.sccourts.org

- April 30, 2014

Mr. David Alexander, Esquire ,
Comm. On Indigent Def. Appellate Div.
PO Box 11589

Columbia SC 29211

R_e: David A. Fowler v. The State
‘Appellate Case No. 2012-207131

Dear Counsel:

While reviewing the above mentioned case it has come to our attention that a page
from the post-conviction relief hearing transcript is missing. In the appendix, at
pages 474-475, there should be an additional page. In the hearing transcript, the
pages would be numbered 10-11.

The Court is requésting that you provide this missing page to the Court in a
supplemental appendix, pursuant to Rule 212(c) to the South Carohna Appellate
Court Rules, within ten days of this letter.’ BRI

Very truly yours,

cc: Salley W. Elliott, Esquire

Alan McCrory Wilson, Esquire
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The South Carolina Court of @ppéals

David A. Fowler, Petitioner,
V.

State of South Carolina, Respohdent.

'»Appellate Case No. 2012-207131

ORDER

This matter is before the Court on a petition for a writ of certiorari following the
denial of Petitioner's application for post-conviction relief.

Petitioner's counsel asserts that the petition is without merit and requesfs

permission to w1thdraw from further representation. Petitioner has filed a pro se

' petltlon

After careful consideration of the entire appendix as required by Joknson v. State,

294 S.C. 310, 364 S.E.2d 201 (1988), we deny the petition and grant counsel'

request to withdraw.
_ o Cogbp

- Columbia, South Carolina




CC:

Dav?d Alexander, Esquiré .
Salley W. Elliott, Esquire
Alan McCrory Wilson, Esquire



TEI)B %uutb (!Earnlma QJZnurt uf @Ippeals’

JENNY ABBOTT KITCHINGS F ". L : ..~ POST OFFICE BOX 11629
S . COLUMBIA, SOUTH CAROLINA 29211

CLERK v
: el oo 1015 SUMTER STREET
V. CLAIRE ALLEN S L - COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK : TELEPHONE: (803) 734-1890

FAX. (803) 734-1839
www.sccourts.org

~July 17,2014

David A. Fowler, 00264645
Lieber Correctional Institution
P. O. Box 205

Ridgeville SC 29472

- Re: David A. Fowler v. The State |
" Appellate Case No. 2012-207131
Dear Mr. Fowler:
: Enclosed is the dec:1s1on of the Court. The remittitur W111 be sent as provided by

Rule 221(b) of the South Carolina Appellate/ Court Rules.

- Very truly yours, |
V. Cliee Ut Pepecly

CLERK

¢c:  David Alexander, Esquire
“Salley W. Elliott, Esquire
Alan McCrory Wilson, Esquire
~ The Honorable R. Lawton McIntosh
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JENNY ABBOTT KITCHINGS' ' . . POST OFFICE BOX 11629 ;
: CLERK - R . COLUMBIA, SOUTH CAROLINA 238211 -

V. CLAIRE ALLEN
DEPUTY CLERK

1015 SUMTER STREET .
COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1890
.FAX: (803) 734-1839
www.sccourts.org

August 05, 2014

The Honorable Beverly H Whitfield
PO Box 678
Walhalla SC 29691 0678

REMITTITUR

Re:- -David A. Fowler v. The State .
' Lower Court Case No. 2007CP3701009
!Appellate Case No. 2012-207131

Dear Clerk”.of Court:

The above refer enced matter is hereby remitted to the lower court or trlbunal A
copy of the Judgment of this Court is enclosed. o

Very truly yours,

Vﬁh«p&’é\_%

CLERK
-Enclosure

cc:  David Alexander, Esquire
Salley W. Elliott, Esquire
Alan McCrory Wilson, Esquire
-David A. Fowler, 00264645
The Honorable R. Lawton Mclntosh



