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PETITION FOR DISMISSAL

Te The Division Of Appeals And Hearings Of Sout‘h.”Ca»reli'n.a
Laurens Pediatric Clinic, Petitioner/Appellant
Vs.
Southy Carolina Department Of Health And Human Services, Respondent
Ref: Case # 12-PA-024
August 29, 2016
* To Chief Officer Mr. Robert French:
On October 31, 2012, you presided over a program assessment hearing'in,which.I.Was?:.-appealing ia: N
judgment for overpayment of $11, 149.49, after an audit held by SC Medicaid at o L
Laurens Pediatric Clinic in November of 2011. The instructions for this hearing
stated in bold print that anything to be discussed in the hearing needed:to be copled in 81/2” x. 11” :
" paper, and handed to the Chief Officer and the other party. Laurens Ped1atr1c Chmc presented cop1es
to you and SCDHHS Counsel Mr. Bruce Carter These were over a thousand pages orgamzed for my
| presentation.
SCDHHS failed to bring copies to you or myself ( petitioner/appellant ). Once the hearing
began and before testimony from SCDHHS, I warned the court that I had brought copies but had
received none. You allowed SCDHHS to proceed. Iam going prose and both you and Counsel are
professionally trained in the law. You allowed arguments and evidence to be introduced without
having any copies to you as chief officer, and myself as appellant, from SCDHHS. This was in clear
violation of procedural rules for the hearing, and my civil rights to fair due process.
According to the rules put forth by you for this hearing, all arguments and evidence introduced by
SCDHHS were inadmissible. Thus, subsequent rulings are based on inadmissible e\;idence.
I have enclosed copies of the letter of instructions for the hearing and pertinent passages of the
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beginning of the hearmg, outhmng the fallure by SCDHHS and thls court to comply with them. ( See

Appendlx )

I hereby request this court to rule for dismissal of Case 12-PA-024.

Respectfully,

Kty E Pogonen o0 370477
Nilsa I. Nazario, M.D., F.A.A.P. - August 29,2016

P.O. Box 1367//-:915 West Main St. -
Laurens, S.C. 29360-1367
(864)984-4263,Fax (864)984-4158
ninazario@aol.com

cc. SCDHHS Counsel —~Mr. ‘Evan Gessner - R
Administrative Law Court, Jana Shealy-Clerk Of Court
.. SC Court Of Appeals- Clerk Of Court - '
The South Carolma Supreme Court— Clerk Of Court
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- APPENDIX
PETITION FOR DISMISSAL
TO THE DIVISION OF APPEALS AND HEARINGS
SOUTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES

Table Of Contents:

Letter dated July 17, 2012 from Mr French Appeals Case #12-PA-024 with notice of hearing and rules
to follow for the Proceedings.......ccoceerererirrereriiserierirseeeteresessseesteses e stesassecssseesessessesensesenans pp. 02-07

Record On Appeal, Volume 1-pertinent portions of transcript of the Hearing held October 31, 2012
French is Mr. Robert French- presiding

Carter is Mr. Bruce Carter — counsel for SCDHHS

Casey is Cheryl Casey — auditor

Nazario- is Nilsa I. Nazario, MD, FAAP - appellant

From the record — transcript pp. R0087- hearing begins, R0088 ( lines 9-
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o/ South CarolinafDemmnent-of .
} <H:e;=% th &Human Services .

Anthony E. Keck, Director
. Nikki R, Halgj, Governor

L y17,2012 0 )
RE:  FairHearing of Laurens Pediatric Clinic v. SCDHHS . .
* "Appeals’Case # 12-PA-024 (Program Assessment)

. . . .- -. e men NTE€E~@F HEARING“ R ..,;.,.w{'\- S

Dear Dr. Nazario: _

We received your request for a fair hearing on Thursday, June 14, 2012 and have scheduled the *
heating for Wednesday, Gctober 31,2012 at 12:30 PM, in the Ninth Fioer Conference Rooi of
the Jefferson Square Building, 1801 Main Street (corner. of Main and Laurel Streets),
Coluiibid; South-Carolina, - The hearing will b about the disallowance of Medicaid payments in
the Gmotint £ 1119949 for services rendered certain Medicaid recipients. - '

The rules'for the Héaring ars* enbicsed with-this'letiér. The appeal hearing is a formal process of
review and-adjudication of Department decisions. You may call witnesses to testify, present
- documents, and cross-examine the other party. You may represent the provider or request
representation by someone else, including an attorney. You, 6r your representative, should be -
prepared to say why the decision you are appealing is wrong, '

intend to utilize charts, graphs, visual aids, etc., as a part of their presentation, then. it will be
necessary for that party to have these items photocopied on 8 % x 11 inch paper so that they
- may be easily integrated into the case record, et

If you cannot meet on the date above or have quesﬁons, and you live in the Columbia area, youmay
contact me at (803) 898-2600; otherwise, if you live outside the Columbia atea, you friay contact me
. tdllaﬁee at 1~8-00-,763v-.9_08’_7 . ' B

Division of Appeals and Hearings .
Post Office Box-8206 o Columbia, South Ga:gilina 29202-820
(8_03) 898-2_600 o Fax (803) 255-8206
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Nilsa I. Nazario, M.D.

July 17,2012
Page Two

Sincerely,-

T Gy

Robert French, Chief Hearing Officer
Division of Appeals and Hearings

RF/sbs

Enclostre - == - T e e, et e e
A O e, Mt g

cc:  Bruce Carter, Esquire, Assistant General Counsel, SCDHHS
Nancy Pittman, Division of Program Integrity, SCDHHS
Kathleen Snider, Bureau Chief, Compliance & Petformance Review, SCDHHS
B J Church, Director Program Integrity, SCDHHS
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. Hearing pr;e’.,amb!e::. [
the rights of the parties,

Identification of issue: The-Heéﬁiig,,O_iﬁcgij will identify the issue or issues to be decided in the
case. ‘ ' ' :

e Hééﬁng -Oiﬁqexf~wi!i "idemif}": the parties, explain Procedure _and explain

Ydentification of exhibits: The exhibits will be admitted into the heaﬁng record, unless ejther
party objects. To be “admitted” means that the Hearing Officer will consider them in reaching a

decision in the case,




Orderet‘ tésﬁmony-4 ané ewdencee The .eannﬁ%!ﬂicer purs"*“

Regulations 126-154 will determme the order stwmh the. part present hei arguments and

any evxdence En most cases, .,the:rg,case first. Then the
P ] of the . S

, ‘ony and the
op of the Respondent’s witnesses. Next, the -
Petltlonerpresents his/her case and the Respondent anid Hearing Officer | has the optlon to cross--
examine each of the Petitioner’s witnesses, . The Petitioner then has the option to-present any
: foltow-up testxmony and the Regpondeht has' ] e qptn_,' og Lg&oss exammatron of, the he Petitioner’s
T T T witnessés, A s, After all testimony is g : option-of presenting a closing
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-+ affordedito any;person possessing: asrigh

oo afﬁrmmg orsreversing: Agency puggrams
‘of

o grprivate agencyor orianization, .7 - |

o .E.-B_m.-viden-A.‘i;er__.soin.‘wh@-proﬁdes;:sén;ﬁeesat_windiﬁﬁuaIS:,;i@delyi;z,o;g"i;éﬁé,_a (

. otice of the Agency actio -or decision

~ : CHAPTER1%. -~ . =
" DEPARTMENT OF HEALTH AND HUMANSER‘(;ICES .

(Statutory Authority; 1976 Code Section 44:6:01

A i =
Lo 5

APPEALS AND HEARINGS ,

Y Kl e . T e S eF L e
RAIRE RS N N [ S S

A. Agency-The Department of Health and Humnean Services and it«_s emigliiyeg's; ’

adjudication of Agency determinations, which shall be

ignt:te;appeat pursuant: to.statutory, regulatory and/or

» i contractualiaw: Provided; that tothe-ext atian-appellant’s-appell in:any way
" limited by contract with the Agency or assigned to the Agency, said ¢ i

B. AppealvThe formal process of review and

vision shall

Sificér-Any Agency chiployee appo

ofilaw-in:appeals arising under this regy

{1] indivi

FH

Agency.
126-152. Appeal Procedure.

A, An appeal shall be initiated by the filing of 2 notice of appeal within thirty (30) days of written
or detision which forms the-basis of the appeal, Thie failure tofile the
. requisite notice of appeal within the thirey 30y day period specified dbove shall Fend T the Agency
acticit or decision final provided, that should the written notice specify somie period to appeal
other tham thirty (30) days, that period shall apply; provided, that the requirement that written
notice be given by the Agency shall not be applicable to situations where applicants for Medicaid
benefits acquire the right to appeal whein the Agency fails to act on the application within the time
peried specified by federal regulation. : .

B. The notice of appeal shall be in writing and shall be directed to Appeals and Hearings,
Department of Health and Human Services, Post Office Box 8206, Columibia, South Carolina
29202-8206. In appeals by providers, the notice of appeal shall state with specificity the
adjustment(s) or disallowance(s) in question, the nature of the Issue(s) in contest, the jurisdictional
basis of the appeal and the legal authority upon which the appellant relies.

C. If a notice of appeal does not satisfy ﬁne requirements. of paragraph (B) above, the Hearing

Officer, upon his own motien or by motien by an adverse party, may require a more definite and
certain statement. )
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126—154., He;u;i;;é j@ffice_r : i :
A Hearing Officer has the authomy, among other thmgs to: dlrect all procedures, ‘issue

interiocutory orders; schedule hearings and conferences; preside at formal proceedings; rule on
procedural and evidentiary issiies;’ réquireithe submission of briefs and/or proposed findings of
fact and conclusions of law; call witnesses and cross-examine any witnesses; recess, continue, and
conclude any proceedings; dismiss dny appeal for-failure to comply with requirements under this

Subarticle, _ ) L ‘

126-156. Preheérmg Confereﬁces,
The Hearing Officer, within his dnscretmn, may direct the partles in any appegl to meet pnor toa

it e e\uformal'hearmgufsx\thepurpaswf namwm ghelssuej axm.explom,;g thepossibilities
of naatters m contest : i _

eright: repre sel,; llv;ltnesses;fsubmlt
e:¢hie:y tneésesof an ﬁd\"e TS party; andﬂakezopenmg and

e \'/r

closiﬁgf*statements,

B. Representanon in Proceedmgs. A busmess entity, an agency, or an orgamzatlon may elect tobe

2 repi‘es‘ented by-a: non-attomey i anradministrative:-iearing:with the:appfoval. of the:presiding

- l‘hearmg»gofﬁéer, ‘Hon-lawyer persons: =mciud1ng Certified Public: Accountants; an :officer of a

corporation, or an owner of an interest in tfie:business:entity must;present’ ‘proof: of-unanimous

consent of the owners or officers of the business entity before being allowed to proceed as

- répresénitatives. Attorneys Heensed:iiv other jurisdictions must obtairi-a Limited Certificate of

Admission, er such other leave as required by the South Carolina:Supreme Gonrt;: ‘before-being

allowed to proceed as representatives. This regulation in no way limits a person's right to self-

representation, orto.berepresented by an attorney,or to be represented by a non-attorney of hls or
her own ckoosing, when such non-attorney representation is aliowed by law, R
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THE STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

Appeal from the Division of Appeals and Hearings
South ‘Carclina Department of Health and Human Services

Robert French, Hearing Officer

Docket Number: 15-ALJ-08-0109-AP

Laurens Pediatric Clinic,
- Appellant,
V.
South Carolina Department of Health -
and Human Services,
Respondent.
. RECORD ON APPEAL
VOLUME 1
Nilsa Nazario, M.D. . Evan Gessner, Esquire
Laurens Pediatric Clinic . South Carolina DHHS.
P.O. Box 1367 - 1801 Main Street
Laurens, South Caroling 29360-1367 Columbia, South Carolina 29201
ninazario@aol.com Evan:Gessner@scdhhs.gov
(864) 984-4263 (803) 898-0063
REPRESENTATIVE FOR APPELLANT (803) 255-8210 Fax
ATTORNEY FOR RESPONDENT
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NAZARIO:

FRENCH:

VOICE:.

Weare Qﬁ the record. This is an administrative appeal brought by Nilsa
' Nazario, M.D. This hearing concerns the South Carolina Department of
Health and Human Services, Division of Appeals and Hearings, Case
Numl.ser 12-PA-024. - The present date is October 31, 2012. My name is
Robert French and I’ll be the presiding officer in this maiter. ¥if conduct
this hearing in accordance with the South Carolina Administrative
Procedures Act and the South Carclina Department of Health and Homan
Services Regulations 126-150 through 126-158. Those are the regilations

that tell me how to handle an appeal and how to conduct ahearing. Twon't
make 2 decision today but when I make my decision both pariies will
receive that decision in writing, Duting the hearing, each pacty has the
following rights. The right to ask questions, the right to call witnesses and
present documents, the right to cross-examine witnesses and examine
documents of thé other party, and the right to review testimony of the other
party. The Petitioner is Laurens Pediatric Clinic who is being represented
by Dr. Nilsa Nazario. Also with Dr. Nazario is Gloria Holiday and I
undezstand that Ms. Holiday isn’t going to be giving tesumony.
Correct,
Okay. All right, the Respondent is the South Carolina Department of Health
and Human Services who is being represented by Me. Bryce Carter who is
an Attorney in the Office of General Counsel, Also giving testimony is
going to be Ms, Cheryl Casey who is a Nurse Medlcal Reviewer, okay, in
Program Integrity. Also giving testimony poss1bly is Ms. Nancy Pitiman
who is a Supetvisor in the Office of Program Integrity at the Agency, South.
Carolina Department of Health and Human Services. And we've got a
number of observers, Ms. Karen Fanning who is a Nurse Medical Reviewer
at the Agency, Ms. Tresa Martin is also in Medical Review at the

-Department of Health and Human Services, and Ms, -Audrey Lutts, and I

assume that Ms. Lutts, Ms. Fanning, and Ms. Martin are also in Program
Inmtegrity. Is that’s correct?
Yes.
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FRENCH:

NAZARIO:
FRENCH:
NAZARIO:
FRENCH:

NAZARIO:

FRENCH:
NAZARIO:
FRENCH:

NAZARIO:

FRENCH:

NAZARIO:
FRENCH:

NAZARIO:
FRENCH:
NAZARIO:
FRENCH:

Okay. Also as observers we have Mr. Luke Hughes who is an Attorney and
he one of the newest contracted hearing officers that will be working out of
the Division of Appeals and Hearings. Also, Mr. Bryan Jeffiies who is also
an Atiorney, also one of the newest contracted hearing officers out of the
Division of Appsals and Hearings. So thiat is everybody that we’ve got here
at the hearing today. The...

Caﬁ 1 ask a question?

Yés ma'am? .

[ have a guestion sir.

Okay.

These are the copies for you and for the other party as 'reqﬁeste;& of what
I’'m going to present, '

Okay.

So I haven’t received any copies of what they’re going to present.

Okay. I'm sure that you’re going to get that as soon as Mr. Carter starts
presenting his case.

Thank you.

Okay. All right. Now we’ve all got fo agres on the issue, okay, so the issus
as far as I can see it and either side, please correct me if I’m wrong, is
whether the decision of the Respondent, the South Carolina Department of
Health and- Human Services to re’co_ﬁp $11,199.49 from the Peiitioner,
Laurens Pediatric Clinic, due to improperly filed claims on. Medicaid
recipients during the review period of September 1, 2009.tbroug.h August
31, 2011 is proper. Dr. Nazatio, is that how you understand the issue?

I understand that the claim I didn®*t—that I overbilled and T, but I...

But s that the issue as you understand it? 'Tknow you don’t agree with what

_ the Agency did...

Right, that’s why I’'m appealing.

But do you—okay. But do you agree that that’s the issue?
That’s the issue. |

Okay. And how about you, Mr. Carter?

ROGE8




To The Division Of Appeals And Hearings

REC
South Carolina Department Of Health And Human Services EIVED
Sc °EP 01 a0
Case No. 12-PA-024 Count of A
PPeals

Laurens Pediatric Clinic, Appellant
Vs.

South Carolina Department Of Health and Human Services, Respondent

PROOF OF SERVICE

This is to certify that I am sending by US Postal Service copy of the Petition for Dismissal with
Appendix to SCDHHS, SCALC, and SC Court Of Appeals,
and The Supreme Court Of South Carolina, this 29% day of August, 2016.

Hdoe. I N1appr> (40 G0

Nilsa I. Nazario, M.D., F.A.AP. cc Mr. Evan Gessner, Esquire

Laurens Pediatric Clinic South Carolina DHHS

P.O. Box 1367 ) 1801 Main Street

Laurens, South Carolina 29360-1367 Columbia, South Carolina 29201
864-984-4263 Evan.Gessner@scdhhs.gov
864-984-4158 Fax Tel. 803-898-0063/Fax 803-898-0063
ninazario@aol.com

REPRESENTATIVE FOR APPELLANT ATTORNEY FOR RESPONDENT

cc.  SC Administrative Law Court (SCALC)-Clerk Of Court
Edgar A. Brown Building, 1205 Pendleton St, Suite 224,
Columbia, SC 29201
Docket # 15-ALJ-08-0109-AP

SC Court Of Appeals- Clerk Of Court
P.O. Box 11629, Columbia, SC 29211
Case No. 2015-002088

The Supreme Court Of South Carolina-Clerk Of Court
P.O. Box 11330, Columbia, SC 29211
Case No. 2016-000328
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