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STATE OF SOUTH CAROLINA )
)
COUNTY OF RICHLAND )

Raymond G. Farmer, as Director of the
" South Carolina Department of
Insurance

Petitioner,
Vs,

CAGC Insurance Company, In
Liquidation, '

Respondent.

~ South Carolina Property and Casualty
‘Insurance Guaranty Association,

Intervenor-Petitioner.

VS,

CAGC Insurance Company, in
Liquidation; Raymond G. Farmer, in
his capacity as Ancillary Receiver of
CAGC Insurance Company, in
Liquidation; and CompTrustAGC of
South Carolina a/k/a CompTrustAGC
of South Carolina, Inc.,

Intervenor-Respondents,

IN THE COURT OF COMMON PLEAS .

FIFTH JUDICIAL CIRCUIT

Civil Action No. 2014-CP-40-0313

INTERVENOR-PETITIONER’S
FIRST SET OF
"INTERROGATORIES TO
INTERVENOR-RESPONDENT
COMPTRUSTAGC OF SOUTH
CAROLINA .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

TO: MICHAEL A. MOLONY, ESQUIRE, AND T. DOUGLAS CONCANNON
FOR INTERVENOR—RESPONDENT
COMPTRUSTAGC OF SOUTH CAROLINA A/K/A COI\/IPTRUSTAGC OF

ESQUIRE, ATTORNEYS

SOUTH CAROLINA, INC.:

Pursuant to Rule 33 of the South Carolina Rules of Cinil Procedure, Intervenor-

Petitioner -South . Carolina Property

and Casualty Insurance Guaranty Association
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(“Association”), requests that you answer the following Interrogatories no later than thirty (30)
days from the date of service hereof. The Interrog‘atories are continuing in nature and must be

supplemented if you obtain additional responsive information,

DEFINITIONS

A. “You,” “your,” and “Intervenor-Respondent” and any variants thereéf, refers
to CompTrustAGC of South Carolina a/k/a CompTrustAGC of South Carolina,
Inc., and shall also ‘inch_lde employees, agents, attorneys, and any other persons
or entities acting (or who acted) or purporting to act (or who purported to act)-

on its behalf.

B. “Person” means any natural persorn, sole proprietorship, corporation, company,
‘association, joint venture, firm, partnership or other legai or business entity in
whatever .form. _ '

C. “Representative” means any person acting or purporting to act on behalf of ény
other persoﬁ. {

"D.’ The words “document” or “documents” include any written, printed, records or
graphic matter, photographic matter or sound rep'roductions, -however produced
or reproduced, referring or relating to the subjécts mentioned, now or formerly
in the possession, comtrol or custody of Intervenor-Respondent, including
documents at any time in the possession, comtrol, custody of Intervenor-
Respondent’s agents or other persons.

E. The words “communication” or “communications” include any' verbal
conversations or any other statement from one person to another, including but
not limited to, any interview, conferc_ance, conversation, discussion, meeting or
telephone conversation. ‘ _

F. The words “identify,” “identity,” or “identification,” of an individual person
means to state his- or her full name and present location, his or her present or
last known: address, employment, and position. “Identify” or “identification” of
a document means to state the type document (e.g., letter, membrandum,

telegram, chart, etc.), or some other means of identifying and its present

2
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location or custodian, If any identified document was but is no longer in your
possession or under youf control, state its disposition.
As used herein, the term “referring” or “relating” means réﬂect'mg, containing,
~ pertaining, indicating, showing, concerning, cons.timting, evidencing,
describing, discussing or mentioning. .

The singular form of a word shall refer to the plural, and Wdrds ‘used in the
masc_uline gender shall also include the feminine, and vice-versa. |
If any privileges are claimed with respect to any Vdocument, identify the
document and for each such document please state: , _

(a) The nr;Lture of the document (e.g., letter, memorandum, réport, tape

' recording, etc.); ‘ _
(b)  The date the document bears, or if undated, the date it ‘was written or
. created; | | |

(©) The document’s author;

(@  The identity of each of the document’s reci'piénts;

(e) The, general subjéct matter of the document; ‘

® The document’s present or last known location or custodian; and

(g)  The privilege claimed and the basis therefor. _

If any 'pl'ivﬂeges are claimed with respect to-any oral communication, identify
the communication and for each such communication, please state:

(a) " The date of the communication; '

(b)  The participants in the communication;

(c)  All persons present during the communication;

(d) - The nature ofAthe communication (e.g,, face-to-face, by telephone);

() The general subject matter of the communication; and
() The privilege claimed and the basis therefor, ~ )

If the answer to any interrogatory is that you lack knowledge of the requested

information, describe z‘:xll efforts made by you to obtain the information.
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INTERROGATORIES

1. Give the names and addresses of persons known to be witnesses concerning the

facts 'of the case and indicate whether or mot written or recorded statements have been taken .
from the witnesses, and indicate who has possession of such statements.

2. Set forth a list of photographs, plats, sketches, or other pfepared documents that
relatve'to the claim in the case.

3. List the names and addrésses of any experi witnesses whom you propose to use
- as alwimeés .at the trial of the case. |

4, "For each person known to be a witness concerning the facts of the case, set forth
either a summary sufficient to inform the other party of the i'inportant facts kn0>wn‘ to or
obser\'fed by‘such witness, or prbvidé a copy of any written or.record,ed étatements taken from
such> witnesses. | |

5. If you denied any Paragraphs of' the Association’s Complaint in your Answef,
state with speciﬁ.city the basis upon which you denied each Paragraph. |

6. Set forth a list of your member employers af the time of };our dissolution on
March 31, 2011, and for the five years preceding dissolution. |

7. Set forth a list of all your trustees and the time periods Wﬁen they s?:rved as
{rustees.

8. Set forth the present location of all documents relating to CompTrustAGC of

South Carolina.

9. State your records retention policy at the time of dissolution and identify any
_written policy regarding récords retention in place at dissolution and for the five years

preceding dissolution.
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10.  Set forth a list of all dqcuments responsive to Requests for Production in this
matter being withheld on the grounds Qf privilege, including the date of the ddoumeht, the
authbr of the document, any recipients of the document, the type of document (email:
memorandum, etc.) and the basis for your cl\aim of privﬂege.

11, Identify the individugls and entities involved with the decision to enter the Loss
Portfolio Transfer and state the reasoné this decision was made. | | |

12, Identify the individuals and entitiés involved with the decision for ‘you to
dissolve and state the reaéons the decision was made. |

13, Identify aﬁy céxmnunicationé m any form, whether written or oral, between you.,
your members or your agents and the South Carolina Worker's Compensation Commission,
NC Departmerit of AInsuran‘ce, SC Department of Insurance br any other state or federal -
‘governmental agency or department regarding. the "Loss Pértfoliq»Transfer. " For purpo_seé of
this Interrog\atbry, Loss Portfolio Transfer shall be given the sanllevmeanjvng as‘that in your
Answer. _

14,  Identify any coxﬁmunicétiéns in any form, whether written or oral, between you,
your members or your agents with "amy member of the South éérolina Legislature, their agents
or staff members fegarding the Loss Portfolio Transfer or claims made to you or CAGC,

15.  Set forth a list of all claimants existing at the time of the Loss Portfolio Transfer
and identify the atforney or representative of each. |

16. | Set forfh a list of all claimants existing at the time of the dissolution of

CompTrustAGC of South Carolina and identify the attorney or representative of each. A
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17.  Identify any coﬂtact you or your representatives had with the Association
regarding the Loss Portfolio Transfer, the dissolution, and fhe Association’s acceptance of pre-
transfer claims. | o | | \
| - 18.  Identify the attorney and/or law firm representing ybu at the time of the Loss
Portfolio Tranéfer. |

19, Identify the attorney and/or law firm repi:esent'mg yéu at the time of the
ﬁissolution.' |

+20.  Identify the attorney: and/or law firm who rei)resented CAGC at the time of the

Loss Portfolio Transfer. -

NELSON MULLINS RILEY & SCARBOROUGH, LLP

py O hulbivan

Howard A. Van Dine, III, SC Bar No. 009818
E-Mail: howard. vandine@nelsonmullins.com

Erik T, Norton, SC Bar No. 73860
EB-Mail; erik.norton@nelsonmullins.com

Tara C. Sullivan, SC Bar No. 79806

E-Mail: tara.sullivan@nelsonmullins.com
1320 Main Street, 17" Floor

Post Office Box 11070 (29211)
Columbia, SC 29201 ’

(803) 799-2000

Attornéys for South Carolina Property and Casualty Insurance
Guaranty Association ' '

Columbia, South Carolina

May 20, 2015.
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STATE OF SOUTH CAROLINA ) |
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FIFTH JUDICTAL CIRCUIT
Raymond G. Farmer, as Director of the Civil Action No. 2014-CP-40-0313
South Carolina Depaltment of

Insurance,
Petitioner, INTERVENOR-PETITIONER’S
FIRST SET OF REQUESTS FOR
Vs, PRODUCTION TO INTERVENOR-
' _ RESPONDENT COMPTRUSTAGC
CAGC Insurance Company, In OF SOUTH CAROLINA

Liquidation,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
i
South Carolina Property and Casualty )
Insurance Guaranty Association, )
: ' )
Intervenor-Petitioner. )

)

)

)

)

)

)

)

)

)

)

)

)

)

VS.

CAGC Insurance Company, in
Liquidation; Raymond G. Farmer, in
‘his capacity as Ancillary Receiver of
CAGC Insurance Company, in
Liquidation; and CompTrustAGC of
South Carolina a/k/a CompTrustAGC
of South Carolina, Inc.,

Intervenor-Respondents.

TO: . MICHAEL A. MOLONY, ESQUIRE, AND T. DOUGLAS CONCANNON,
ESQUIRE, ATTORNEYS FOR INTERVENOR-RESPONDENT
COMPTRUSTAGC OF SOUTH CAROLINA A/K/A COI\/IPTRUSTAGC OF
SOUTH CAROLINA, INC.: ,

Pursuant to Rule 34 of the South Carolina Rules of Civil Procedure, Intervenor-

Petitioner South Carolina Property and Casualty Insurance Guaranty Association
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(“Association”), requests that Intervenor-Respondent CompTrustAG_C of South Carolina a/k/a
CompTrustAGC of South Carqlina, Inc. (“CompTrust”), produce énd make available for
inspection and duplication, in response to each mumbered paragraph, all documents specified
herein which ate in its possession, custody or control or in the possession, cusfody or control
of its agents, ‘accountants or attorneys. CompTrust is requesteq to make such production
within thirty (30) daysl after service of this request at the offices of the undersignéd at the
address indicated below, as required puréuant fo the South Carolina Rules of Civil Procedure.
If you contend any item need not be produced, identify such item and set forth the basis for your
 faiture to produce same, |

DEFINITIONS AND INSTRUCTIONS .

Aé used herein, the following terms shall have the meanings set forth below:

1. The terms “you” and “your” mean.the party or partieé to.which these requests.
for production are addressed, iﬁcluding their agents, attorneys, and all other pefspns acting or
purportir;g fo act on /their behalf.. If that party is a corporaﬁon or partnership, the terms “you”.
and “/yourf’ also include the party's | divisions, departments, subsidiaries, affiliates,
predecessors, present or former officers, directors, owners, Iagents, attorneys, and accountants
as well as each partnership in which it is a partner, and includes any chef pérson, acting or
purporting to act on its behalf.

2.  The | term “person” or “persons” means any mnatural person, individuai,
proprietorship, pértxiership, corporation, association, organizatioﬁ, joint veﬁture, firm, other
business enterprise, governmental body, group of natural persons or other entity and includes

any other person acting on behalf of a person.
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3. The terms “doeument” or “documents” mean and include any written or graphic
E . nﬁattér or other means of preserving thought or expression and all tangible things from which
information can be processed or tranecribed, including the originals and native forms of
- electronic documents, énd any draft and all noﬁ—identical copies regardless of origin or
location, whether different from 'the original by reason of any notation made on such copy or
‘otherwi'se, includ'mg, but not limited to, correspondence, memoranda, handwritten notes,
instructions, messages (including, but not limited ‘to, reports of telephone..conversations or
conferences), letters, telegrglms, teletype, teiefax, bulletins, papers, meetings or other
communications, interoffice and intraofﬁce telephone calls, diaries, chronological data,
“indices, miﬁutes, books, reports, records, studies, summaries, analyses, pamphlets, boolelets,
‘circﬂars, bulletins, printed metter, chafts, tabies, gfaphs, ledgers, vworkjng papers, invoices,
worksheets, receipts, retufns, computer printouts, prospectuses, financial stafements,
schedules, affidavits, contracts, cancelled ehecks, stetements, transcripts, statistics, surveys,
magazine or newspaper articles, periodicals, releases (and any and all drafts, alterations and
'modiﬁcatioﬁs, chénges and amendments of any of the foregoing), graphic or aural 1‘ecords or
- representations of any kind (including without limitation photographs, mioroﬁche, Iﬁicrofﬂm,
videotape, tape recording, wire recording, transcript of recordings, records and motion
ﬁictures) and electronic, mechanical er eleciric records or representations of any kind
(including without limitation tapes, cassettes, discs, records, data sheets and data proeessing
cards) and any other compilations from which information can be obtained and translated if
necessary, Or any wri_fte‘n, recorded, transcribed, punched, taped, filed or. graphic matter,'

- however produced or reproduced, to which you have or had access.
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4. The term “all documents” means every document or group of documents as
above defined that are known to you or that can be located or discovered by reasbnably diligent
efforts. |

5.  The term- “communicgtion” .means any oral or Written" statement, dialogue,
colloquy, discuésion, conversatioq, agreement, or expression of any kind.

6. Wﬁen producing the docuﬁent(s,‘ please keep all documents segregated by the
_ file in which the documents are contained and indicate the name of the file in wﬁich the
documents are contained and the name of the documents being produced.

7. In' the event such file(s) or document(s) has (have)v been removed for ‘the'
purposes of this acti(_)xi or for some other purpose,\please state the name and addfess of the
pefson who remoyed the file, the title of the file and éach subfile, if any, maintained within th‘eA
file, aﬁd the present locétiqn of the file. |

8. If you choose tb‘.withhold any docun}ents from production for inspection and
copying (on tﬁe basis of privilege or othérwiée), pleage identify each document withheld aﬁd
provide its date, number of pages, éuthor, recipient(\s), a brief description of its subject matter,
and your basis for withholding the ciocument ﬁoﬁ productioh. '

9. If any of the documents requested herein have been lost or destroyed since their-
creation, identify each of the missing documents, state when, where, how and by. whom the
documents were lost or destroyed and identify, by name and addregs, the person who last had

custody of the missing documents.

10. ~ As used herein, the singular shall include the plural, the plural shall include the

singular, and the masculine, feminine, and neuter shall include each of the other genders.
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11.  The words “and” as well as “or” shall be construed disjunctively as well as
conjunctively. The word “all” means “any and all.” The word “each” means “each and

every,” and the word “every” means “each and every.”

DOCUMENTS REQUESTED

1. Any and all documents related to the claims set forth in the As'sociation’s.
Complaint or the allegations, denials, and/or defenses set forth in your Answer, including but not
limited to any and all documénts dr materials identified in response to Intelr‘rogatories.

2. | Any and all governing documents for CompTrust. | |

3. Any and all documents related to the dissolution of CompTrust;

4. Any and all documents related to the Loss Poz;tfolio Transfer by CompT Tust.

5. Any and all documents you provided to or received from the North Caroh’ﬁa
Department of Insurance (“NC DOI”), including but not h'inited to all documents evidencing its_

“prior review and approval” of the Loss Portfolio Transfer as set forth in your Answer.

6. Any and all documents you provided to or received from 'the_ South Catolina -
Departinent of Insurance.
7. Any and all documents you provided to or received from the South Carolina

Workers’ Compensation Commission (“SC WCC”), including but not limited to aH documents
evidencing its “prior review and approval” of Loss Portfolio Transfer as set forth in your

Answer.

8.  Any and all documents you provided to or received from CAGC Insurance

/!

Company (“CAGC?”) or its Liquidator,

9. . Any and all documents you provided to or received from your members related to

the workers’ compensation coverage you provided to them.
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10.  Any and all documents you provided to or received from your members related fo
the Loss Portfolio Transfer. |

11. Any and all documents evidencing the intention and understanding of CAGC,
- Coﬁmest, NC. DOI, and the SC WCC that the Loss Portfolio Transfer would effect a
contractual novation as set forth in your Answer. |

12. Any and all documents evidenqing the agreement of the member employers of
CompTrust that the Loss Portfqlio Transfer would effect a contractual novation of their “essential
agreements” with CompTrust as set forth in your Answer,

13. Al documents related to any claims which you assert are now the responsibility of
. the Association as a résult of the Loss Portfolio Trénsfer, i

14. . All documents received ag a result of any subpoena issued in this case.

15.  All documents that were sent to members regarding dissolution and member
responsibility.

16. Any d’ocﬁments sent. to individual claimants relative to the “novation” a.nci any
acceptance or approval received back. |

17.  Any merger related documents for both South Carolina and North Carolina,

18.  All of your financial records from two years prior to the Loss 'Portfolio Transfer to
the present. ' - .

19.  Any other documents.or materials which you intend to introduce in the trial of this

casc.

<signature block next page >
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NELSON MULLINS RILEY & SCARBOROUGH, LLP

By: 4(1/10«6 \&\)QQAUWN

Howard A. Van Dine, T, SC Bar No, 009818..

E-Mail: howard. vandme@nelsonmu]lxns com
Erik T. Norton, SC Bar No. 73860
E-Mail: erik.norton@nelsonmuilins.com
Tara C. Sullivan, SC Bar No, 79806

E-Mail: tara,sullivan@nelsonmullins,com
1320 Main Street, 17" Floor

Post Office Box 11070 (29211)
Columbia, SC 29201 '
(803) 799-2000

Attorneys for South Carolina Property and Casualty Insurance
. Guaranty Association

Columbia, South Carolina

May 20, 2015.

ROA_000419




CERTIFICATE OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins
Riley & Scarborough LLP, attorneys for SC Property and Casualty Insurance Guaranty
Association, do hereby certify that I have served all counsel in this action with a copy
of . the document(s) hereinbelow specified by H‘laﬂing a copy of the same by United

States.Mail., postage prepaid, to the following address(es): .

Document(s):

1. Intervenor-Petioner's First Set of Interrogatories to Intelvenor—Respondent
ComptrustAGC of South Carolina; and

2. Intervenor-Petioner's First Set of Requests for Production to Intervenor-
Respondent ComptrustAGC of South Carolina,

Counsel Served:

Geoffrey Ross Bonham, Esquire
- PO Box 100105 '
Columbia, SC 29202

David W. Boone Esqulre
PO Box 629
Raleigh, NC 27602

Michael A. Molony, Esq. A
T. Douglas Concannon, Esq.-
Young Clement Rivers, LLP
25 Calhoun Street, Suite 400
Charleston, SC 29401

Maria Keeve
Administrative Assistant

May 20, 2Q15
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF RICHLAND 2014-CP-40-0313

Raymond G. Farmer, as
Director of the South Carolina
Department of Insurance ,
Petitioner,
VS,

CAGC Insurance Company, In
Liquidation,

Respondent. TRANSCRIPT OF RECORD

Casualty Insurance Guaranty
Association,

Intervenor-Petitioner,
VS,

CAGC Insurance Company, in
Liquidation; Raymond G. Farmer

" in his capacity as Ancillary

Receiver of CAGC Insurance
Company, in Liquidation; and

CompTrustAGC of SC a/k/a

)
)
)
)
)
)
)
)
)
)
)
)
)
;
South Carolina.Property and ) -

)
)
)
)
)
)
)
)
)
)
)
;
CompTrustAGC of SC, Inc., )
)

Intervenor-Respondents. )
June 9, 2014
Co]umbia, South Carolina

BEFORE:
THE HONORABLE DEANDREA G. BENJAMIN, JUDGE.
APPEARANCES:

GEOFFREY ROSS BONHAM, ESQ.
Attorney for the Petitioner

ERIK T. NORTON, ESQ. )
Attorney for the Respondent

DEBORAH M. McCURDY, RPR
Officia] Court Reporter
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INDEX OF WITNESSES

(WHEREUPON, no witnesses were called

during these proéeedings.)

EXHIBITS

(WHEREUPON, no exhibits were introduced

during these proceedings.)
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JUNE 9, 2014
THE COURT: Ra?mond Farmer v. CAGC Insurance
Company.
~ MR. BONHAM: Yes, ma'am. That is an insurance
receivership. I'm Geoffrey Bonham. I'm with the

Department of Insurance. Erik Norton is here. He

also has a motions hearing at 11:00 before Judge .

Cooper, and he said he'11l be down -- I think he was
the second one up there -- he will be down as soon
as -- '

THE COURT: Who is that? ‘
‘MR. BONHAM: Efik Norton, also of Nexsen

Pruet -- or, excuse me, he is co-counsel with

- Ms. Sullivan.

THE COURT: ATl right.

(WHEREUPON, a break was taken.)

THE COURT: 7Raymond v. CAGC Insurance Company.

MR. NORTON: Goqd mornihg, Your Honor.

THE COURT: HMr. Norton? |

MR. NORTON: Yes, ma'am.

THE COURT: = A1l right,

MR. NORTON: I'm Erik Norton. And I am
actually here for the South Carolina Property and
Casualty Insurance Guaranty Association. We are

moving to intervene and for a joinder of
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intervenor-respondents to deal with a Tegal issue
regarding who is responsible for dealing with
certain Covefed claims under the Guaranty Act.

Mr. Ross is here on behalf of the director and is
in agreement with our intervening. Because of the
procedural nature of these things, we have to do it
as an 1ntefvent10n.rather than a separate
declaratory judgméﬁt action lawsuit, we\have to do
all this under the ancillary receivershib_created
because CAGC Insurance Company is insolvent. bAnd I
can tell you more if you would Tike to.know.

THE COURT: But y'all have an agreement? Is
that correct, Mr. Ross? |

MR. BONHAM: Mr. Bonham. Geoffrey Bonhanm.

THE COURT: Bonham. I said Ross. |

MR. NORTON: Excuse me. I apologize.

MR. BONHAM: That's all right. Your Honor, I
represent of course the receiver, Mr. Farmer, who
is our director, and é1so as receiver., So
certainly as far as the receiver is concerned, we
reviewed the order -- the motion and the drder, of
course -- and we have no objection. Nobody
evidently is here as far as the proposed intervenor

today.
'MR. NORTON: That's correct, Your Honor. I
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think all we have to do is to’serve the two parties
under Rule 5 that were initially in the action,
which we have done, Mr. Farmer, through Mr. Bonham;
and then we served CAGC Insurance Company at its
registered agent's address, which is the North
Carolina Department of Insurance, because they are
in liquidation thefe. They have not responded at

all. We did send courtesy copies to CompTrustAGC

under the information we have to it. Received no

response from them. Obviously we will have to

serve them with a summons and complaint to get them

_into the actibn.

But, with your permission, I will hand up a
proposed order. | |

THE COURT: Okay. |

MR. NORTON: For you fo consider.

(Complies.)

THE COURT: . A11 right, thank you.

MR. NORTON: Thank you.,

(Pause.)

THE COURT: There you go. Thank you.

MR. NORTON: Thank you, Your Honor, very much.

(WHEREUPON, the proceedings were concluded,)

(END OF TRANSCRIPT)
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Caro11na,-ao hereby certify that the foregoing is a
true, accurate and comp]ete.Transcript of Record of the
proceedings had and evidence introduced in the trial of
the captioned case, fe1ative to appeal, in- the Court of
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9th day of June, 2014.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

May 25, 2016

- § | Debnah M. Welurdy, TPE

Deborah M. McCurdy, RPR
Fifth Circuit Court Reporter
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Certificate Page. 56
EXHIBITS
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No exhibits introduced.
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THE COURT: All right, in the Farmer vs. CAGC, I've
got a motion to quash from Mr. Molony, motion to dismiss,
motion for partial summary judgment. Somebody just sort of -
start the ball rolling here and let me know what we're ---

MR. MOLONY: Judge, my ﬁame -

THE COURT: ~-- considering todayp

MR. MOLONY: Excuse me. My name is Michael Molony,
and I'm with the firm Yéung, Clement, Rivers, and we

represent CompTrust AGC of South Carolina, and it's a.k.a.

CompTrust AGC offSouth'Carolina, Inc. We were not named as

parties in the indiv -- in the initial action, but we were
joined by the Guaranty Association as a party in this case.

We filed a motion to quash discovery in the case
because ocur position, frankly,:is that there -- CompTrust
AGC no longer exists. It has been properly dissolved as a
self—insuréd workKers' comp trust. And then we subsequently
filéd a motion to dismiss because there was an action in
North Carolina that we believe was dispositive of the case
here in South Carolina.

Doug_ Concannon, who's with . my office and is former

counsel of the South Carolina Department of Insurance and

. handled these rehab cases, he's golng to argue the case for

us, but we don't think it's a -- I mean, actually the =
motion to quash and the motion to dismiss are part of —-

are the same thing.  We're asking to be removed from the
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case because, 'frankly, we just, we no longer exist.

The -- and'just, just very quickly, in 2010 CompTrust
AGC did what's called a loss portfolio transfer -- you may
know what that is -- where we took everything we had in the

trust, and it was transferred to the insurance company and
it's in rehabilitation in North -- in liquidation, excuse

me, in North Carclina, CAGC Insurance Company. The three

_trustees at the time -- we have affidavits from two of them

-- Harry Brunson énd Jim Thorpe and Senator Leatherman,
they,‘they were the three truste?s at the time that the
loss portfolio trahsfer was effected to the North Caroclina
insu:er, and we'll, we'll go into a little bit more detail
on that;‘

I'm going to let Doug make the argument in the case,
but this is kind of to give you a-little background.
That's where we are with our motion, and I know it might be
confusing. Why a mofion to quash? Well, at thg time we,
we thought that was appropriate. Now we think the motion
to dismiss is appropriate, and t%e decision has been
rendered by the North Carolina Supreme Court.

THE COURT: All right, Mr. Concannon.

MR. CONCANNON: Thank you, Your Honor. May it please
the court?

THE COURT: Yes.

MR. CONCANNON: My name is Doug Concannon. I'm with
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Young, Clement, Rivers.

THE COURT: Do you have all the appearances?‘

COURT REPORTER: I do, vyes, sir.

THE COURT: All right. Go ahead.

MR. CONCANNON: I'm with Young, Clement, Rivers, and
it falis to me to argue the motion to quash and motion to

dismiss. As Mr. Molony indicated, this is styled as a

vdiscovery motion, but it is, in fact, effectively a motion

to dismiss, and the reason we brought it is because it
became very clear to us as we looked the pleadings and
thingé, when the Guaranty Association's motion to intervené
was heard, nothing was essentially brought up about the
CompTrust, and it was kind of added as a secoﬁdary thought,
I guess, to brihg it into the party -- bring it into the
suit.

THE COURT: When were you brought in?

MR. CONCANNON: Last, last year. Last year.

THE COURT: All right.

MR . CONCANNON: So, you know, it was brought in as, as
I said, as kind of a secondary measure, if seems to us,
because if you step back and look, it really doés not make
sense legally or in any other way to add an insolvent,
assetless entity to an ongoing iitigation. |

THE COURT: So, they were insolvent at the time you

were named?
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MR. CONCANNON : At the time we were named, it had been
dissolved; it had no assets, had no records. It had no --
it had nothing. It has been that way‘for over threé years.
So, we have no idea why it was brought in because it really
doesn't make sense.

So, we figured initially, as Mike Molony said, because
the motion -- the litigation in North Carolina was still
proceeding. The better answer for us, instead of tying
things up -- and eventually this would have gone tq, you
know, a motion to compel since we don't have anything -- to
go ahead and file this motion to quash. To raise this
issue with the court and give it a chance to revisit its
decision to have -- to CompTrust be a party at all in this
matter.

For some_brief histéry, CompTrust was formed all the
way back in 1982 as an unincorporated bﬁsiness trust in
Charlotte, North Caroclina. An unincorpdrated business
trust is a very peculiér entity. I think it's unique in my
experiencé as a lawyer, and the fact that it's so unique

makes it interesting to work with. It'existed, as I

‘indicated, before the corporate code was adopted in South

Carolina or North Carolina. The corporate codes in both
states acknowledge and essentially grandfathered them into
existence with their own little short chapter in the

P

corporate code.
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But the South Carolina- -law on unincorporated business
trusts is very sparse. Thefe's only five sections there,
and two of those deal with how you have to work with the
transfer of property. So there's, there's very little to
go on. I have in front of me also the statues from North
Carolina. They are, if anything, less. They only ﬁave
four sections.

So while it existed, the CompTrust, it's sole purpose
in life was to be the mechanism by which its member
employers could qﬁalify for group self-insurance under
South Carolina workers' compensation laws. -And it did
business that way for several years until in 2016 it wound

up . It entered into a loss portfolio transfer agreement

with CAGC, and under the terms of that agreement it

transferred lock, stock, and barrel to AGAC. That

transaction was reviewed and approved by the South Carolina

Workers' Comp Commission since it was a regulated,
self-insured entity there. It was also regulated by the
North Carolina Department‘of Insurance. The transfer was
negotiated and worked out. There was over $6 million
transferred as part of the transaction, and that was
actuarially determined at the time to be appropriate for
the, for the deal, for the risk that was being transferred.
So having done that, three months later the company

promptly dissolved in 2011 and has done nothing, heard

ROA_000433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 ||

nothing absolutely since then.

‘Sq, it is not a corporation. It's not a partnership.
It existed before the corporate law was enacted. There are
essentially no standards for its incorporation, no
standards for its operation, and no standards for its
dissolution. Sd, we have to kind of default to other
statutory standards, including the statute of limitations
and other aspects to, to bring it in to bear.

There are some cases in other states where they

attempt to deal with this as a trust since it's set up

_under a trust agreement, that -- the underlying question on

the -- it's the basis for the motion that remains, and.that
is why do you bring suit agaiﬁst a dead, assetless entity?
If this is;_in fact, a purely legal question, as the
Guaranty Association is trying to pitch this, then why do
you need the CompTrust for the Guaranty A5sociation to -
absolve itself from that liability? I mean, why ask the
CémpTrust for books and records and cher‘things if all
that was transferred to CAGC? And by virtue of being the
Guaranty Association, i1t already has those books and
records transferred to it once the AGC became insolvent.

So, the -- we found the discovery, frankly, impossible

to fulfill, and rather, rather than go through the motion

. to quash -- or rather than going through the motion to

compel process, we filed this. I mean, you may as well ask
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9
me for who's -- the passenger records for Eastern Airlines.
It, it just doesn't éstt. It's, it's not something I can.
produce, and that was the basis for the motion thergl

Since then,>litigation in North Carolina has
transpired where the Guéranty As;ociation in North Carolina
was battling with -- if I can summarize this very quickly
—- was battling with the Guaranty’Association for the
Workers' Comp Self-insured Association over who would be

responsible for the claims there, and until that litigation

got resolved, we were all kind of waiting in the wings.to

see how we would resolve our claims in South Carolina, if
you will. That was recently dissolved - resolved, rather,
in favor of the Guaranty Association -- or in favor of the
Guaranty Association being liable.

So, again now it becomes a quéstion of why-is the -
CompTrust iﬁ? I think the only.reason the CdmpTrust can be
brought iﬁ other tﬂan to —; the, the pu?pose of making it
—; making the'Guaranty Associatibn not liable, I guess, is
to, to make it liable. I mean, if not the Guaranty
Association, who? If they're saying we don't need to pay
these claims, theh the bottom line is who does?

There are thousands of injured South Carolina
employees and their families who are receiving benefits
under CAGC right ﬁow;’they're receiving benefigs by virtue

of the Guaranty Association safety net that's in place.
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10
The Guaranty Association has aéreed to pay these claims at
the direction of the Director of Insurance but has done so
under a reservation of ﬁights because it doesn't believe
it's responsible for those.

So, the question‘becomes who does it believe is
responsible? That's, that's kind of the éther shoe that
hasn't dropped; When they say in their briefing that we,
we don't want to make you responsible,»we don't mention
anything in the brief that sayé you should be reséonsible,,

our responsSe is yet. And, you know, in the process of

negotiating service of process on this, we asked them. If

that{s really your object, then tell us that. Write it
down and file it or, you know, make it part of thé record.

So, I think the reason we're inyolVed'in ths lawsuit,
becauée they're éeekiﬁg to make it be an entity that théy
can make liable. And if that's the case, then this is
where the mootness springs up. It is a dead, assetless
entity. There's no point in making\it liable for anything.
It can't help anybody; it can't resolye anythiné.

The second reason that I can‘think is having paid

these claims under reservation of rights, the question

- becomes who is supposed to be now responsible for them

because now I have a right of subrogation, or I could
pursue that, who do I pursue that against? And again from

the CAG -- from the CompTrust standpoint, it's, it's a moot

ROA_000436




10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

11
point. There's no assets there; there's nothing to pursue.
So, we, we feel like this is something that we just never
should have been brought info, and it's something we should
be dismissed from.

The North Carolina case,Aas I said, has been resolved
so-that the Guaranty Association is responsible there. The-
South Carolina Department of Insurance filed a memorandum
in support of the motions) the idea the Guaranty
Association be responsible here! And what it shows is tHat
this is not uncommon. -This hés happened all around1thé
United States, and.this is the other reason why we think we
shéuld be dismissed from this is that this case has already
been\asked and answered, if you will, by Sevéral —-——

THE COURT: Are you registered in oﬁher states?

MR. CONCANNON: No. This, this issue, this‘issue of
what héppens when an LPT —f_when an LPT from & self—inéurer
gets transferred from a Guaranty Association, that question
has been answered in several states -- in Virginia,

Louisiana, in Georgia —-- and it's the same basic fact. We

‘have a self-insured entity -- typically a workers' comp

entity -- that does a loss portfolio transfer to an

; .
acknowledged insurance company. The insurance company then
winds up going insolvent for whatever reason. The Guaranty

Association decides that it should now be required to pay

these claims. We go through the motions of arguing this
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12
issue, and the court decides that the general assembly

really intends for people to get paid, and on that point

-they -- that's how the North Carolina court recently

resolved it, too. So, this issue has been argued not just
in other states but particularly in North Carolina where
CAGC is home based.

THE COURT: All right, who ;epresents -

MR. CONCANNON: We recognize it is not controlling‘
authority. We recognize that it's, you know, that it is
extremely, extremely pérsuasive because it is the same fact
pattern. It's the same law firm representing the Guaranty
Associatién in both states. It is the same argument

legally, and so we respectfully request that the discovery

against us be quashed and we be dismissed from this case as

a party.

THE COURT: Who represents the Guaranty Association?

MR. NORTON: I do, Your Honor, Erik Norton from Nelson
Mullins. |

THE COURT: All right, you may proceed.

MR. NORTON: Thank you, Your Honor. With due respect,
the underlying legal question hasn't been answered because
the South Carolina statute is different than the médel act
in those other states, and the arguments here are
different, but we'll get to that on the summary judgment .

Certainly I think it would be premature at a motion to
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13
dismiss stage’without those arguments before you dismiss on
that. ground.

With regard to the discovery motion, we aécept the
answer that they have nothing if that's what they're
representihg.to the court. We've never disputed that. The
reai issue ﬁés always been their argument that Comprust's‘
dissoluticn prevents them from ever being sued, makes them
immune from suit. -And while business trust is somewhat
different, it's in our corporate éode and it is, by
analogy, compared to a corporation in those few provisions
that were just referenced. For example, the 50 -- 33—53~56
says that business trusts are served by corporations.
33-53-40 says that a business trﬁst can be sued without
naming its members and by analogy, all of the entities
referenced in the corporate code can be sued after
dissolution as part of its windup process, all companies.
Just because you do a voluntary dissolution doesn't mean
you'fe absolved from your liabilities. I think Your Honbr
knowé what the logical result of that would be is anybody
facing a large liability just dissolve whatever corporate
entity they have and to claim they couldn't be sued and
they're gone. Just -- you can't read the corporate code
that way and end up with a logical result.

In this particular case, the question was asked 1is,

you know, why is CompTrust in the case. And the answer is
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is because that even though they are saying they're wound
up, they're not wound up, and members héve responsibilities
in the wind up of any corporation or trust or anything
else.

CémpTrust obviously has resources; 1t's got two
lawyérs here representing it today. It has filed a memo to
oppose on the merits the summary Jjudgment arguments. vIt
obvioﬁsly knows that .it has an inferest in this particular
action.

The Associatioﬁ at thig point doesn't have a defined
position on exactly how the claims might be adjudicated by
CompTrust in fhis scenario becaﬁse there are, frankly,
questions about whether a novation occurred that would be
sufficient as to certain claims, and I'm sure its
plaintiffs lawyers will have arguments on that and that
kind of thing, but it's just like any other corporation,
Your Honor. vYou know, they have members that are large
companies in the state that are capable of, of defending
themselves here in this action that are -- have
participated and have actually asked this court for
affirmative relief in their, in their pleadings.

THE COURT: Who are or were the members?

_MR. NORTON: The members are a group of geheral
contractors, frankly, Your Honor. Typically what they are,

specialty contractors. A couple of them were mentioned.
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Mashburn Construction who signed for -- was, was served,
Henry Mashburn of that, that, company. CAGC is an
insurance company that was created out of a trade
association for contractors in the Carolinas, Carolinas
AGC. The board member -- one board member for Carolinas
AGC is an officer at Mashburn Construction. They're the

same people, Your Honor. This wasn't an arms—-length

transaction in which the CompTrust reached out to -- on the
market to some third-party insurer to try to work -- to try
‘to assign these claims. This was orchestrated as a means

to exit the self-insurance business by CompTrust.

We here today have named CompTrust because it'is plain
that at least some people might believé that tﬁey -- that
the CompTrust continues to have liability ahd.that'its |
ﬁémbe;s have an obligation to fund that liability. So,
they have an interest in this litigation, as is shown by
theif fifty some-odd page filing on the summary judgment
motion.in itself. They're obviously a proper party to the
case because this is a declaratory judgment action, and
their presence is needed for a just édjudibation and

complete relief to be afforded, and so we believe that the

"motion to dismiss should be denied.

I think the motion to quash is irrelevant. If the
answer is they don't have it, they just need to provide us

a response that says we don't have any documents anymore.
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That -- that's not the issue. The real issue.is whether
they are -- whether CompTrust is a proper party to the
action. We‘believe that they are beéause they have
potential ——'CompTrust has potential.liability going
forward, and it would be obligated as part -of the windup
process to deal with those liabilities.

THE COﬁRT: And you have how many policies or
cléimants? .

MR. VAN DINE; I believe -- Your Honor, if T can:give
a little background here?

THE COURT: Yes, sir, aﬁd who are you?,

MR. VAN DINE: I'm Howard Van Dine with Nelson Mullins
as well.

The —-- at the time that CAGC went insolvent, there
were two separate types of claims that were submitted over
at the Guaranty Association. One was the fully insured
claims of which CAGC.acfually wrote policiés after they
came into existence. Those claims aré being paid. Those
claims are not in, in thié matter at all, and so We're not
even arguing about whether or not we have #esponsibility
for that. We do because they were under an insurance
policy.

Prior to that during the loss portfolio transfer, the
claims that were transferred are some seventy claims, round

number. Is that -— I don't, I don't have the exact number
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in front of me, but approximately seventy claims. The
representation today that there are thousands of claims is

purely fantasy. There are seventy claims that exist under

" this. There are seventy claims that have been in existence

since as early as, as 1989. CompTrust was paying those
claims up until the time that it worked this deal with
itself to actually transfer the losses so they could try
and get out from under, put them into an insurance company
which was represented to have been a trénsfer of $6
million. And if you look. at 'the loss portfolio document,
it's closer to $3 million that was actually transferred.

They knew at thétvpoint in time the liabilities
exceeded‘the money they had and the money coming in. So,
they put it into this particular insurance company under
the sole purpose of following a procedure that was done
in North Carolina to dump those claims onto the Guaranty
Aésociation without the Associatién evér having known
about them, without the Association ever having the ability
to assess anybody on those claims, or in any way prepare
itself for the potehtial of taking those on. So, we
have seventy claims that we're talking about, and in round
numbers 1it's approximately a 4 to $5 million total
expected ---

THE COURT: Those are claims that have been filed?

Those are claims that have been filed?
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MR. VAN DINE: Absolutely, but the claims that would
have been filed after the 2010 or 2009 -- i can't remember
when they started wriﬁing insurance —~- are our
responsibility. We have it. So, if, if they were not
filed by 2009 and_they were filed subsequent to that, we
pick those up as being insured policies,'which our aét
requires us to take when GAC went insolvent.

So, we are here basically, when we get to the summary
judgment aspect to it, we are all discussing the
pre-transfer claims only, and there, there will be ho
additional claimants that arise because that is now
approximately fivejor six years ago when that took place
and when the transfer took place, and they've been
insolvent now for the better part of three years. North
Carolina held them in, in an attempt to, quote, |
rehabilitate.them with the full knowledge that they were
going -to liguidate. So, they tried to use the funds to pay
off claims, and then when it got to the point where they
realized they didn't have enough funds to do that, that's
when they went into liquidatipn.

What happened atvthat point in time was the directox
of Farmer, and it's right under the statute, filed an
ancillary proceeding here because there's approximately
$175,000 held by the Department of Insurance as security

for CAGC to do its work. He had to find some way to make
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sure that money was going the right way, so that was the
ancilléry proceeding that took place.

The bottom line is we're arguing about the actual
claims that. existed prior to the loss portfolio transfer
which were known claims that CompTrust and CAGC both knew
when they took on to attempt this transfer.

And so as far as your question -- I know a long-winded
answer, but attempting to put some background, some meat on
the bones -- it's approximétely séventy claims that we have
that we have been paying. We've paid under an agreement -
with the Department. They asked us to please pay them. We
are paying them. We did pay, are paying under a
reservatian of rights, but there's been nd decision to date
as ﬁo whether or nbt we're ever going to seek that money
back or we have the right to seek that money back, so.

THE COURT: All fight, who's arguing the motion for
summary judgmenf?

- MR. NORTON: I will, Your Honor.

THE COURT: You may proceed.

MR. NORTON: You want to proceed with the motion for
summary judgment?

THE COURT: Yes, I do.

MR. NORTON: Thank you, sir. All ;ight. Well; I'11,
I'1l try to shorten because you've gotten some bf the

background from Mr. Van Dine. The, the -- here are the
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undisputed facts of the matter, and I'll try to ---

THE COURT: The, the -—-

MR. NORTON: Yes, sir.

THE COURT: The,summary Jjudgment as‘to whom,'summary
judgement?

MR. NORTON: The summary judgement seeks a declara --
it;s a -- we're seeking a deélaratory judgment that the
Association is not responsible for the pre-LPT claim, the
transferred claims. We're Seeking a declaratory judgment

i

that the Association does not have to pay claims that were

actually filed with CompTrust before the LPT agreement

happened in December 2010, just those claims.

THE COURT: December 2010?

MR. NORTON: Yes, Your Honor. There are abouf seventy
of them, I think, as Mr. Van Dine pointed out.

- THE COURT: All right. Who, who opposes that?

MR. NORTON: Well, Yéur Honor, both -- CompTrﬁst has
filed a memorandum in opposition, and the Department of
Insurance has also filed a memorandum.of law; I, I, I
don't --.I guess it'shfair to say that they oppose the
motion. I think they've argqued it's perhaps premature.
I'm not -- I don't want to speak for them, but...

THE COURT: They're sitting at the same table.

MR. NORTON: Yes, sir, They're, they're, they're --

he's kind of in the middle.
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MR. BONHAM: Your Honor, there's no room over ét that».
table.

THE COURT: Well, let me just -=- what's your role in
this, Mr. Bonham?

MR. BONHAM: Your Honor, I'm here on behalf of the
ancillary receiver and the -—- I am here representing the
receiver in his capacity as ancillary receiver. He bought
-- brought this proceeding'for two reasons, both of which
are in the statute.

One, it wésAclear, based on some of the issues that’
have been alluded to here,‘and I don't want to get ahead of
myself. It's clear that there were two matters in South '
Carolina.. One, there was a small amount of assets, a
depoéit that was depositéd by CAGC under 38—9f80 and 90.

It was in the amount of $175. And also there were the
interest -- it was the bestAinterest of policyholderé.
Since this is a liability, a type of casualty policy,
workers' compensation, the interest of policyholders were
at stake, and so the director under the statute brought an
ancillary receivership.

And égain, I don't want to get too far ahead of us,
bﬁt in oraer to perhaps frame this a little better and in
answering the question why am I here, the -~— CAGC is a
North Carolina domiciled wofkers' compensation company, or

was, and it did business in both North Carolina and South
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Carolina. CAGC is now in liquidation; it was liquidated in
accordance with the state insurance regulation scheme by
the domiciliary state. So, there is a ---

THE COURT: Liquidated in North Carolina?

MR. BONHAM: That is correct, Your Honor. There is a
liguidator appointed in North Carolina.

The CAGC, as indicated, was writing policies and
those policies have been, without dispute, been paid, héve
been paid and are being paid by the North Carolina Gua:anty
Association as to the North Cérolina claims and by tﬁe
South Carolina Guaranty Association as to South Carolina
claims. In both states, a dispute arose with regard‘to
what can probably be called -- they're called here -- the
assumed claims.

Now, the transaction that took place in North Carolina
with an entity called CompTrust, CompTrust.North Carolina,
was a merger. And during the course of this receivership,
there was a dispute by the North Carolina Guaranty
Association as to whether or not it was responsible for the'
claims that had beén passed on or assumed as a result of
this merger between CompTrust North Carolina and CAGC.

The lower court found that the Guaranty Associatibn,
the lower South Carolina -- or, excuse me, North Carolina
court found that Guaranty Association was not responsible,

and all of this is taking place at about the same time this
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ancillary receivership began.

Subsequehtly on appeal, the North Carolina Court of
Appeals said no, this merger constituted a novation, and
CAGC is substituted as the party under these claims, and
the Guaranty Association in North Carolina stands in the
shoes of the now defunct CAGC, and the Guaranty Aésociation
in North Carolina is responsible for all the North Carolina
claims. That was back in -- I believe that became final in
June.

Meanwhile, the South Carolina Guaranty Association
brought a similar claim challenging a similar transaction
in South Carolina. Here there was not a merger between
CAGC and CompTrust Soﬁth Carolina. There was a loés
portfolio transfer that was apparently -- what is the word
I'm looking for -- midwiféd, perhaps, by the Workers' Comp

Commission, and of course this is detailed more in the

documents that have been submitted to the court.

But out of that agreement, 3 million and several
hundred thousand dollars were transfefred; There was a
loss portfolio transfer document; that is in the Exhibit B
to the petition to intervene. It -- that agreement was
appr0ved by both the North Cérolina Department of Insurance
and the South Carolina Workers' Comp Commission.. The

transfer took place. BApparently this is when the events

that counsel has talked about in regard CAG -- not CAG,
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CémpTrust South Carolina took place as far as dissolution
or -—- I don't want to put words in his mouth.

In any event, the basic argument is, I guess, at this,
at this point in, in South Carolina is are thesé claims
assumed under the loss portfolio transfer. The South
Caroiiﬁa claims that originated under CompTrust, are these

the claims of CAGC and thus the responsibility of the South
’ 1

Carolina Guaranty Association? The Guaranty Association

says that they're not.
THE COURT: Okay.
MR. BONHAM: And I don't know if the court has had a

chance -- I know the court has had a busy week. We filéd

only a twenty-two page brief with exhibits and also a

complete tomb of out-of-state authoritiés. So, I doﬁ't
know if the court's_béen able to do that, but some of these
things are talked about in more detail. But, Your Honor, I
hope I didn't -

THE COURT: No. You gave me a framework.

MR. BONHAM: th that is essentially the framework in
which we're dealing, Your Honor.

THE COURT: All right.

MR. BONHAM: And that's why I'm here.

THE COURT: All right, Mr. Norton.

MR. NORTON: Yes, Your Honor, and I, I appreéiate

that, so I won't belabor the framework because I think he
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did an adequate Jjob of laying it out.

But therejs one, one area of disagreement there, and
that is that we don't believe that the North Caroiina
action has any bearing on this particular action, and the
reason for that is because:South Carolina, the, the |
argumenfs we're making here on these limited numpber of
seventy élaims implidate a section of the South Carolina

act that doesn't appear in most of those states that they-

mentioned, and it wasn't an issue at all in the North

Carolina action because it involved a broader section. of

claims.

Specifically, I'm referring to section 38-31-30 and
I'11l -- if Your Honor doesn't mind, I'll hand up a copy.of
it so you'll have it in front of you. Specifically, Your
Honor, when we're looking 38-31-30, we're looking at
section 6, which réfers -- essentially what this section
does is it says that the chapter applies to ail kinds of
direct insurance but does not apply to the following.

So, the Guaranty Association is a creature cof statute.
It only has the obligation to pay claims that fall underx
the act, that are covered claims under the act. Normally, -
and i1it's undisputed, self-insurance claims 'do nét fall
vunder the act in ordinary course. They're not covered
claims.

The only way they can become covered claims in this
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particular context is that at the time of the LPT
agreement, transferring the sélf—insurance claims from a
self-insurer to a licensed insurer somehow would convert
the claims into covered claims. That, that's the only way
it can happen in this particular context.

The model act doesn't necessarily address that
situation, and a lot of the cases that they refer to. fall
under the model act. ‘South Carolina's legislature saw fit
to prevent that scenario from occurring to prevent these
kinds of qlaims that can't be assessed or can't be |
accounted for ér are unknqwn to a Gﬁaranﬁy Association to

be transferred over and become the responsibility of the

'‘Association, and they did it through this section 6 which

does not appear in the model act.

Section 6 says that_claims that are -- it's says that:
Direct insurance that is insurance written on a
retroactive basis to cover known losses whiéh
have resulted from an event with respect to which
a claim has already been made and the claim_is'
known to the insurer at the time the insurance is
bound.

What we're saying, Your Honor, is that section

prevénts you from taking claims that had already been filed
with CompTrust at the time they tried to assign them over’

to CAGC. Cannot be the responsibility of the Association.
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For .purposes of this motion, unlike the North éarolina
action, we're not contesting whether that is or is not a
novation. We're not contesting whether their -- whether
the self-insurer can transfer those claims over to a
licensed insurer. For purposes of -- that's fine.l That's
accepted as a matter of, of, of record.for these motions.
What we're saYing is that none of that matters because that
particular section says that the Association is not
responsible for claims that are knoWn at thé time tﬁe
insurance is bound.

And what we're saying is thaﬁ when the LPT agreement
was eqtered into, obviously, as they mentioned, there was a
payment made based on an actuarial basis. They knew what
the.existing claims were that had already been filed with
CompTrust. And because they aiready knew about these
claims, they can't now make the Association responsible for
them after CAGC becomes- insolvent.

That is not addressed in the North Carolina court;
it's not addressed in any of these. We've searched asvbest
we could for cases across the country that dealt with that
specific section and this specific scenario. We couldn't
find anything. To our knowledge, this is a novel issue of’
law, and part of the reason it's novel is  that it déesn't
appear in most of the guaranty acts across the coqntry.

So, in our, view what this does, based on the limited
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relief the Association is asking for here, we are simply
saying that claimants who file a self-insurance claim with
a self-insurer should be in the exact same shoes as all

other claimants who file with self-insurance in this state.

Our legislature did not see fit like other legislatures to

creaté a guaranty associétion for self;insurers; we don't
have that here in South Carolina. What our legisla?ure did
see fit to do was to make it clear that the Guaranty |
Association is not responsible for claims that are known by
a self-insurer at the time they try to assign over to
another licensed insurer.

And the reason for that makes sense, Your Honor. This
isn't a matter of this -- this isn't just a matter of, of

the Association not wanting to deal with it. It has

_serious policy implications going forward. There are many,

many of these self-insurance trusts around the state right
now. If those self-insurers are allowed to simply
volunhtarily dissolve and assign.claims ovér to what is
tantamount to a captive insurer to transfer the loss, then
these are losses that the Association cannot account for,
can't assess for.

Just to be clear, the way this works is the
Association pays these claims by aséessing licensed
insurers. Licensed insurers are entitled by statute to

pass that. cost on to the insureds in the form of increased
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premiums. So, this affects insurers in the state of South
Caroliﬁa.

The request here is to take claims made to a
self-insurer and make insureds of licensed insurers
responsible for them. Our stat -- our legislature
expressly prohibited it, and the act prohibited the
Association being fesponsible for it in the act for a very
good poliéy reason, and we ask Your Honor simply to apply
the express terms of the act to find that the Association

is not responsible for these limited number of claims that

‘were filed with CompTrust before the LPT agreement. We'reée

not asking for anything after that; the Association is
responsible for that:. We're only asking for a declaration

that we're not responsible for those seventy claims filed

"with CompTrust prior to the LPT agreement.

THE COURT: And that was what date?

MR. NORTON: December 28, 2010..

THE COURT{ December?

MR.'NORTON: December, yes, Your Honor.

MR. VAN DINE: Your Honor, I believe; just to be
clear, the LPT sorf-of goes this back to the prior time, -
and the LPT, I believe, is July -- June 30th or something
like of 2009.

MR. NORTON: June 30, 2009. It was retroactive.

MR. VAN DINE: It was retroactive to that point in

ROA_000455




10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

30
time. We are not contesting anything after that June
timefréme as being our responsibility3 It's anything prior
lto that June timeframe.

THE COURT: Seventy claims you ‘talked about?

MR. VAN DINE: Approximately seventy claims, yes.

THE COURT: All right. "Anybody oppose that?

R

MR. BONHAM:. Your Honor, if the relief that is sought
_by the Guaranty Association is granted, then the obvious
question. for the ---

THE COURT: Whé's going to handle'those claims?

MR. BONHAM: Exactly.' What{s going to happen to those
claims? The claims have been paid. They are being paid
thanks in large part to the Guaranty Association honoring
the request of the director of the Department of Insurance.
But if a pronouﬁcemént is made that'thebGuaranty
Association has no legal obligation for these claims, then
presumably the payments would stop.

 THE COURT: These are the ones that are being paid
under the reservation of rights?

MR. BONHAM: Yes, Your Honor.

MR. NORTON: And, Your Honor, I mean, I think the
answer that, that is apparent in this, at least
hypothetically without getting into the details, is those
claimants look back to CompTrust, which has an obligation

to fund those claims as part of its wind-down process. I
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mean, they took the risk. CompTrust took the risk of doing
business with CAGC. It's, it's -- it, it created CA -- the
insurer through its trade association. It toock the risk
that that insurer would become insolvent when it -
trahsferredlfhe ciaims. That, that was their business
decision at the time.

This is -- as part of the wind down, as you know, Your

- Honor, a corporation, an entity can be required to fund

certain liabilities. And without going into the detail; of
whether there's a novation or not becaﬁse I think some
claimant's counsels would, you know, have to assert some
legal arguments and probably have to deal with some stuff
on that about how that's allocated among the memberé and
exactly how that goes. I don't think that's before Your
Honor at this time. /

I think the idea that there's no money there, though,
to pay for these claims, that is not pracfically true. How
yéu get there legally might be subject to some future
litigation and some fighting on the other side.

THE COURT: What do you mean some litigation?

MR. NORTON: There would.be litigation, Your Honér.

THE COURT: You're damn right. X

MR, NORTON: No qgestion about it, and so £he issue
really becomes, you know, who has the burden of sorting all

this situation out. I would submit to Your Honor that the
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claimants we're talking about worked forx companieé that
p;ovided self—insurance, and the claimants knew that at the
time, and that there are pundreds and hundreds of
self-insured claimants all around the state all the time
that have to déal with this very issue because -—-

THE COURT: But not in -- they're not in this
situation.

MR. NORTON: They. have to deal with the situation
where there's a self-insurer that claims to be unable to
pay claims. That, that is not an unheard of situation.

THE COURT: I understand tﬁat.

MR. NORTON: And these claimants are simply put back
in the same situation thaf all those other self-insured
claimants are in this situatioﬁ.‘ Youlknow, our
legislature's had opportunities over the years to create
guaranty associations for self-insurers and they've elected
not to do that, and unfortunaﬁely self-insured folks
sometimes find themselves caught in that situation, and I'm
afraid that's probably what's happened here. But there is
a mechanism to deal with that, and that mechanism is
ﬁhrough the wind-down process of self-insurers.

And I'm —- they say they're wound down. What I'm
saying to you is I don't think they are. Just like any
other corporation who may think that theif liabilities have

peen exhausted and taken care of and finds out that's not
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sc much true, that's exactly what's happened here. That,
you know, this company who fhought that they had assigned
their claims thought that another company was taking care
of it, a company that they‘had control over through wvarious
means, but they -- é company they thought was taking care
of this didn't. And, you know, sometimes you find out
later that the liabilities you thought were taken care of
aren't, and I submit to Your Honor that's what happened
here. |

THE COURT: You just want to get shed of these claims.

MR. NORTON: We want the statute to be applied. I
mean, to be frank with Your Honor, the, the bigger concern
is the implications for what happens going forward in the

future. I mean, this is a road map for any self-insurer

‘who finds themselves unable to make a claim to get shed of

its ongoing liabilities. It is an invitation to
self-insurers to underfund themselves because if they ever,
if they ever get to a point where they can;t pay, they have
a ready-made mechanism to shift that liability on to other
people without paying any assessments, without giving
anybody notice, wi%hout allowing anybody to actually
adjudicate those claims. It's an invitation to those
people to take advantage of that.

Your Honor, I guess what we're saying is there is a

funding mechanism for the Guaranty Association that
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provides protection to -- some protection to insurers in
this state, and this practice that has been engaged in here
would destroy that funding mechanism. Tt, it would -- it,
it doesn't allow the Association or its members to properly
account for, underwrite, actuarially assess the likely
liabilities going into the future? It puts the Assobiatioﬁ
in an untenable position of having to assess licensed
inéurers for self-insured claiﬁs it may or may not know

about, and it is a -- but runs the risk of becoming an

untenable situation overall for the Association and for
-those writing workers' compensation insurance in the state.

I mean, it's $5 million at issue here or so. It's not like

that's a small amount of money, but that's a drop in the
bucketbto the potential liability and potential claims
going forwa;d into the future.

THE COﬁRT: So, you think it's bad faith on the part
of CompTrust to have done what they did?

MR. NORTON: I'm sorry, Your Honor?

THE COURT: You were distracted.

MR. NORTON: I was. T apoiogize.

THE COURT: I said you assume, then,.or lmply that it
was, it was an act of bad faith.

MR. NORTON: I, I don't know.

THE COURT: Or perhaps —-—-

MR. NORTON: I, I ---
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THE COURT: —-——- even fraudulént.

MR. NORTON: I, I don't know that, Your Honor. I

. can't say that. They say that it was actuarially assessed.

What I'm saying to you is they took a known,risk by
assigning these claims fof an amount of money to an
insurance company that they, through their trade
association, at minimum hadbsay about how if got run. And
I'm saying that ultimately ﬁhét trade association, that
insurer, did not handle claims appropriately, didn't handle
its business appropriately.

THE COURT: What's going on in North Caroliha?

MR. NORTON: In North Carolina the -- there was a
different argument that was made. It was a merger instead
of an LPT agreement, and at this point the Supreme ---

THE COURT: Who's’paying those claims?

MR. NORTON: The Guaranﬁy Association.

THE COURT: In North Caroliha?

MR. NORTON: Yes, sir, and so -- and it's a little bit
of a different animal in North Carofina. They have -- it
was alfight between two associations because they have a
self-insured association. It wasn't limited to just those
claims that were. filed before because i£ was a merger
agreement instead of an LPT agreemeﬁt. So, there were -—-
there, there was a different legal analysis and for that

reason, the Association there was not -- North Carolina has
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a similar provision in its act to what, to what I refer to
here in ours, but it wasn't an issue in that case because
the facts and circumstances were different. It was not
addressed by the court at all. And as I pointed out, we 've
not found any, any statutory authority oxr, or.any case
authority from anywhere in the coﬁntry on thaf particular
provision.

What we kndw is that our legislature contemplated this
situation or similar situations where people would try to
transfer claims-to licensed inéurers to leave the
Association responsible and specifically prohibited it.

And because they specifically prohibited it, we think that

we're in the right here and that the -- we're simply asking
+to effect the will of the legislature, which is to‘not.make
licensed inéurers pay for these self—insurance claims, and

to let the self-insurer deal with that issue as part of its
wind-down process. | |

THE COURT: All right. Anything further?

‘MR. BONHAM: Your Honér, Your Honor, if I may?

THE COURT: Mr. Bonham.

N

MR. BONHAM: Your Honor, I need to, for my own
understanding and I apoiogize if I'm interrupting anyone,
but I need to understand the argument that's been presented

here on summary judgment. It may be of use to the court.

Is the Guaraﬁty Association saying that the provision
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in the Soutﬁ Carolina code 31 -- 38-31-36, insurance
written on a retroactive basis is not covered under the
act? Are they saying that there is no provision in the
North Carolina Guaranty Association Act that parallels
that?

THE COURT: I don't know.

MR. NORTON: No, and the answer, Your Honor, if I
might is no, we're ﬁot saying that. What we're saying is
that the North Carolina litigation they're referring to,
the North Carolina order did not address that issue. They
—-- the North Carolina order does not go thrdugh and make
any kind of analjsis on their parallel provision.

MR. BONHAM: Well, but, Your Honor, the only
difference from whgt I understand, and I welcome a counter
argument to this, but the only difference I can see in
termg of the North Carolina ttansaction and this one is
that there was a merger there, and that appeared to have
been the issue in North Carolina saying, well, this wasn't
a, this wasn't an agreement between the parties. This was
a'merger. That's different, but their -- and the reason
they were saying that in North Carolina is because it was a
chh older case, the Bowles case where you had a
transaction similar to this.

And, of.course, as our, as our memorandum of law says

-- again these things are -- I didn't know this until we
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started actually digging into this, but these types of
transactions, these loss portfolib trénsfers or assumption
reinsurance, they're called different things. Between
workers' comp carriers and self-insurers, these are —--
these have been done in the past. Reliapce,‘Reliance comes
to mind. Reciprocal of America. There was a case down in
Mississippi. Thése are all discussed at length in our, in
our mémorandum of law.

But going back to the Bowles case in North Caroliha>
that dealt with a situation’where you had a self-insurer
and, and again I'm welcome to be corrected if I'm
misstating it, but there was‘no merger thefe. They tried
to make a, é distinction in the CAGC North Carolina
proceedings. Well, that wasn't an agreement. That was a
merger, and the cése, the North Carolina court said very
clearly it doesn't matter wheﬁher it's a merger or whether
through -- it's an agreement, a re, re -- and insurance --
éxcuse me, reinsurance aséumption ag%eement. A novation
took place-and, therefore, the North Carolina Guaranty
Association 1s responsible, and Bowles governs this case as
well. So, I don't really don't see what the distinction is
here. We have a statute. We have parallel statutes, and
we have par;llel situations with an earlier éase, Bowles,
and again we have claimants.

And there's been, I hope, no suggestion that
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claimants, workers' comp claimants have somehow pulled the
wool over the Workers' Comp Commiss}on's eyes or the
Department of Insuranceks eyes or have somehow done some
dirty dealing to the Guaranty Association or to policy
holder -- or, excuse me, to insurers that are assessed and
then passed those assessments onto policy holdérs pursuant
to statute and, therefore, those, those costs are passed on
to the pdblic.

— I mean, it's -- I, ‘I agree. I understand why the
guaranty aséociations are mad; I would be, too. You do
have self—insurers out on the market who”at some point
decide for whatever reason fhey no lpngefvwant to be in the
workeré' comp business. They pass this onto a carrier, and

sometimes these carriers, for whatever reason, fail and the

- guaranty associations foot the bill.

But who are you going to be mad at? Who are you going
to punish? The claiﬁants, workers' comp claimants whose
benefits are all of a sudden going to stop? And that's why
I askéd the question: what's going to happen to those
claimants?

And here's the thing is if there's a beef, W.C.

Smith's handwriting is all over that. He's the director of

' the self-insurers program at the Workers' Comp Commission.

He wrote an email to the claims manager, and this is, this

is in your record. Submitted it to the court. It was
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produced during discovery, initiated by the Guaranty
Association. He said this loss portfolio transfer
constitutes the transfer of all claims past, present, and
future. His exact quote is in theré, but I know he says
a-1-1, all caps underlined, all claims.

Now, should the Workers' Compensation Commission be
doing that without consultation with the Guaranty |
Association? Probably the Guaranty Association will tell
yoﬁ no, they shouldnft. The problem is they did and.
guaranty -- and workers' comp commissions apd departments -
of insurance where they have juri;diction over that in
their state, they've done this. They've done it in
Mississippi. - They've done it in North Carolina. They've
done it in Virginia. We know this because these are
important cases; these are cases that are discussed at
leﬁgth in our. memorandum of the law. And in each case they
found a novation, and in each case they said Guaranty
Association, we.know you don't like eating these things,
but you're going to have to. There was a novation, and you
are responsible under the statﬁte for these Qlaims.

THE COURT: All right, I understand. Thank you.

MR. NORTON: Your Honor, could I address a couple of
those things briefly?

THE COURT: Wait a minute. Let me hear from ---

MR. NORTON: Yes, sir. I'm sorry.
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THE COURT: --- the whipping boy.

MR. CONCANNON: Well, first off I want to thank
counsel for the Guaranty Association for correcting me. I
misspoké. I was saying thousands of claimants and I meant
to say hundreds, but it's nice to know that there's only
seventy. |

THE COURT: Change your position?

MR. CONCANNON: ©No; Your Honor. T think that'if
anything, it makes the one aspect of the argument even
stronéer, I guess, because there are a couple of things
going on. They're trying to represent .this as if it's a
small private poker game in é garage, and the stakes
suddenly got raiséd to $1,000 a card when whét we're really
talking about is obviously mofe like a church bingo parlor.

It's the IG is -- thé,'the‘idéa that IG assessments
are going to just skyrocket and premiums are going to

skyrocket is, I think, is.as faﬂcy as the idea of a -

~

- thousand claimants. I mean, and we can say this because

IGA assessments are premium tax deductions, and you know
the Departmeht of Insurance is not going to allow that

sudden run on premium income, premium tax- income.

I mean, it's -- it -~ it's not, I think, as dire a
situation. The situation is not as dire as they represent.
It's also not as dire as they represent as Mr. -- counsel

for the Department has indicated because this is not a, not
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a subversive transaction. This has been reviewed by the
state-authorized entities that review these things: the
Workers' Comp Commission in South Carolina, the North
Carolina Department of Insurance ---

THE COURT: You mean the loss trust transfer has been

MR. CONCANNON: The loss portfolio transfer was fully
vetted. 1In fact, there is evidence that blacklined it and
salid no, we need to do this, and it is as though the

Workers' Comp -- it was, it was not the intention of the’

'LPT, it was not the intention of the Workers' Comp

Cbmmission, it was not the intention of the North Carolina
Department.of Insurance that these claims would not.be
/7 .

covered by a guaranty association. It was cleafly an’
intention that a novation would occur and that everything
would come together and the.claiﬁs proceed as you see, )

We believe that the motion for summary judgment should
be denied for two reasons. First off is the reason tﬁat
most motions for summary judgement get denied is that it's,
quite, frankly, premature. We think that'there are
underlying facts that have not been established,>

!

specifically what happened to the contractual situation and

‘why. Was there a novation or not? That assumption that

we're all making here for -- one way or another is very

critical to our conclusion.

3
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Another series of facts fhat Your Honor has kind of
caught on here is there is an allusion to some type of bad
faith or collusion. T don't know where that would go, but
that hasn't been vetted at ‘all. Is this a legitimate
transaction? I think it has ffom, from what we've seen.
But I thihk.that the motion is premature.

I also think the motion is improper) and that is
because there is a -- there, there is a reasoh Why the

statute is reading what it is, and that is not to prevent

" loss portfolio transférs. Loss portfeolio transfers are not

just happening between workers' comp entities and new
insurance companies. They're happening insurance industry

wide. It is a quite common transaction and it's sometimes

-called an assumption agreement, a co-insurance agreement,

loss portfolio agﬁeement. There, there's all sorts of .
transactions that happen in the market between insurance
compaﬁies where they trade books of busiﬁess, where they
modifyvbooks of busiﬁess. It's very common for them to ao
that.

It's.also very common for them in the process of the
trade to say specifically we will not cover claims that.
occurred prior to 2009. That is not in the LPT agreement.
The LPT agreement is very clear, direct, and

straightforward. So, if the Guaranty Association's

argument prevails, what they're saying is no LPTs, no
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transfers like that‘would be allowed.

And they don't even follow their rule now. There have
been several guaranty association-run insolvencies, if you
will, that have required the handling of transferred ldss
portfolios, transferred books of business from different
companies, whether it's in the Reliance case or the
American Standard case. I mean, these companies trade
their books of business and decide we don't want Fo do
coastal property on the, on the -- in South Carolina
anymore, SO we‘re'going to trade all that business to
another cbmpany. When that other company goes insolvent,
the Guaranty Assdciation does not squint froﬁ that. 1It's,
it's part of the risk that they assume by being the safety
net. It is what,the legislature intended, not thel—— that
provision was not intenéed to deny benefits to_legitimate
workers' comp empioyees. It was designed to prevent
fraudulent transfers and actions, and that's, I think, what
they're kind of alluding to here.

‘It was designed to -- as a former counsel of the
Department, I can apprize the court from an allegorical
standpoint or an anecdotal standpoint, it's not at all
uncommon for insurance companies that are being improperly
run at the last minute to start delaying, deferfing,
denying, and hiding assets and transferring things. And it

is entirely right and proper for the Guaranty Association
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to stand up and say these transactions were all fraudulent,
and we do not have to pay them. That's what that provision
ié designed to allow them to.do. It was not designed to
allow them to balk at their traditional, legitimate,
approved loss portfolio transfer agreement. ’So,‘the motion
is premature, the motion is improper, and it should be
denied.

THE COURT: All right, anythiné further?

MR. NORTON: Just very briefly, Your Hohor, just to
make sure we're really‘clear about this. We are not
reading the statute to prevent loss portfolio transfers or
assumptionAagreements or anything-iike that. We're not
here today contesting the original fransaction. ‘We're not
contesting today whether it was a novation. We're not
contesting whethér it was done in bad faith. We're
certainly not arguing that the claimants did anything
wrong. None of ﬁhdse factual issues matter to our
argument.

The only, the onlf argument we put forward here is
exactly what was Jjust brought up, which is that the statute
prohibits this kind of liability for.the’Association. And
the analogy I use, Your Honor, is\tﬁe fraudulent |
conveyance, the Statute of.Elizabeth‘type argument where
the statute prevents certain conveyances and doesn't allow

it to occur, but you don't have to prove'actual fraud.
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It's not really fraud.

And what's happened here is the legislature has said
we are not going to make the Association responsible for
what occurs when a self-insurer decides to transfer its
liabilities to an insured. We don't have to préve fraud;
we don't have to prove bad faith. We don't have to go
through that kind of factual analysis. The legislature has
already'said we are not going to prevent people from making
that kind of decision or making these kinds of agreements.
That's okay. What we are saying is that if you are a
self-insurer and you make that decision to transfer your
liabilities to a licensed insurer, you can't look to the
Association to cover the claims that already éxisted at
that time.

That's the distinétioﬁ between this case and the North
Carolina case. . in the North Carolina case, all the claims -
were at issue. There was a chéllénge as to whether it was
a novation._ There were arguments about bad faith. But
what the North Carolina opiﬁion which ié before the court
—— and you've got copies of it from everybody, T think.
What the North Carolina opinion doesn't do is address North
Carolina's parallel provision in its statute that limits
the liability of the Aséociation to just £hose claims that
have already been filed at the time.

And our Supreme Court has already acknowledged in
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recent case law, Your Honér, that sometimes claimants don't
get full prdtection under the guaranty act. You might'be
familiar with the Brock case that just came down not --
récently. That had to do with the'cap in the guaranty act
in which the ability of certain claimants under the act to
recover-froﬁ the Association is capped at 5300,000 and the
way that's done. And the court's been very clear that the
guaranty act is not meant to be an insurer of last resort.
It's not meant to make every claimant in the state whole.
it'has very narrow statutory duties that it is to fulfill,
and in this particular case,\what the legislature has said
is you can do an LPT agrée@ent. You can do an assumption
of risk. That's fine, and for all those claims that arise
after;that agreemeﬁt, Guaranfy Association, you're
responéiblé; You can't run away from it just because.it‘s
part of a, of a transfer agreement. But for those limited
claims that exist at the time of the tranéfer that are
known by the parties.to the transfer, the Guaranty
Association is not responsible if the insurer ultimétely
goes insolvent. |

And in this particular case, I think it's particularly
equitable -- I think the Department has raised that -- to
have CompTrust responsible for dealing with these ciaim; at
this time because this wasn't an arms-length transaction. .

This wasn't some situation where they had no control.
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THE COURT: You say it was not an arms length?

MR. NORTON: it was. not. That -- it is clearly not an
arms—iength transaction. The insurer was set up by fhe
trade association of self-insurers. It's, it's -- i‘m-not‘
sayingAit's bad faith. I'm not saying it's fraudulent
because we don't have the information in the record before
the court to make that statement, and I am saying it's not
an arms—-length transaction.

I am saying that in this scenario that the -- that
CompTrust and its members continue to be able to exert
pressure and control over the insurance company through its
trade association and, and other means. So -- and from an
eduity standpoint, to the extent that matters, it's
certainly appropriate to have CompTrust responéible for
this and have to deal with the claims. |

In the end, thoﬁgh, Your Honor, you really don't have
to get into all that bécause the legislature already did
this for us. The legislature's already decided that there
wasn't going to be a self-insurer association set up.:  The
legislature's already decided that people can do these LPT
agreements, but the Guaraﬁty Association is not responsible
for the claiﬁs. The legislature's already done it for us,
so we don't have to go inté all of that. They've told us
we don't have fo do all this discovery on whether it was

fraudulent or not fraudulent or whether it's a novation or
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not. It said simply if the ciaims exist at the time of the
tranéfer, the Association is not responsible. It's no more
complicated than that.

THE COURT: All right. All right, thank you, counsel.

Motioq to quash, motion to dismiss, and the motion for
summary judgment,vand the ancillary receiver's memorandum,
is there anything else?

MR. MOLONY: Your Honor, could I say one more thiné
because I want to make it's really crystal clear on the
record, okay? The comment that jusf came from opposing
counsel really bothered me a little bit. There's some
insinuation that it was not an arms-length transaction
betwéen ——;

THE COURT: No. He didn'F say 1t was an insinuation.
He said it was not. |

MR. MOLONY: It was not an arms-length transaction,

that -- well, that's right. I mean, I'm saying this in the

ieverse. This was a regulated transaction, heavily ’
negotiated. That $3 million fee wasn't puiled out of the
alr. The actuaries analyzed all the -

THE COURT: I thought it was 6 million.

MR. MOLONY: Excuse me?

THE COURT: I thought it was 6 million.

MR. MOLONY: No. Well, in the loss portfolio

transfer, the actual transfer of, bf funds back over to the
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insurance company.

But I -- my concern, my concern, let me make it
crystal clea; for the record. The trustees of CompTrust
negotiated‘this, this loss portfolio transfer, with an
insurance company licensed in another state. It was fully
vetted out. That insurance company was ultimately approved
to operate in South Caroliné. These trustees did exactly
what they're supposed to do. These are some of the most
prominent people in the state of South Carolina, and ahy
insinuation they did anything wrong I want to'make clear on
the record is absolutely false, absolutely false.

THE COURT: So, you think that the Guaranty
Association should be respohsible for these claims?

MR. MOLONY: Absolutely. 

THE COURT: Thank you.

MR. MOLONY: And,.And just because it's sevenfy claims
~— one of these claims is a very severe workers' comp
claim. The Brock case, that's a lot -- that a wreck Caée,
a one-off case. We're talking about seventy claimants oqt
fhere and, and I don't remember all the specifics, but one
is a very severe case of a young man who's a quadriplegic
who is relying on that check every single month, and the
Guaranty Assoclation has been paying that under a
feservatién of rights. I understand that,lbut trust me.

The public policy'of this state is not to deny an injured
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party what, what ---
THE COURT: Well, they're not. They're not denying.
They Jjust want you to pay it. | |
| MR. MOLONY: Right. Well, if we don't exist anymore,
we're gone.
THE COURT: All right.

MR. NORTON: Your Honor, I think the family of Mr.

"Brock would not be pleased by that statement. He was very

seriously hurt, and I don't think that it's appropriate —-
THE COURT: All right, we're not ---
MR. NORTON: --- for that to be on the record.
THE COURT: We're not going to try all seveﬁty cases.
'MR; BONﬁAM: Your Honor, just as a, just és a
practical matter, we haven't really gotten into —---

THE COURT: Well, let me get to one thing before you

’do.

Mr. Norton, what about the premafufe'argument? T have
not been involved in the litigation. At what.stage have
you chosen to make your motion for summary Jjudgment? How
much discovery has been done? How much legal work?

MR. NORTON: We've done -- we'Ve completed written
discovery from our perspective, Your Honor. I don't think
the Department intends on doing any. CompTrust has said
they don't have any in;erest in it. So, we're sent our

written discovery. We've gotten their response back from
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them that they quashed and don't have any documents. We've
got all of the other records.

THE COURT: Well, what about the preﬁature agreement?

MR. NORTON: We don't believe that, for the purposes
of statutory construction, it's necessary because the only
issues of-fact that were raised were whether or not it's a
novation, which we're not contesting for purposes of the
motion. We don't think it matters. Whether'it was in bad
faith, we don't ﬁhink it matters. There, there is really

no other issue of fact that matters with regard to the

statute.

It's only —- thefe only is one question of fact, and
it's undisputed. That is which claimants existed at the
time of the transfer. But, Your Honor, we're not

litigating the claims here. We're asking for a declaration

of rights under the statute.

THE COURT: I understand. Thank you.

MR. NORTON: Okay.

MR. BONHAM: Your Honor, if I may? First of all, I, I
don't see héw somebody can argue retroactive étatutes or a
statute or a seétion regarding réfroactivity is of no
relevance to a case -- talking about a novation -- since if
you have a novation, which simply replaces one existing
party with another party, then you're not.talking about

something that's retroactive. You're talking about
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something that's ongoing and has been existent. There's
simply been a substation.

But be it as it may, again the North Carolina sﬁatute
was there. Presumably the Court of Appeals of Norﬁh
Carolina knows what its legislature has passed and it held
under similar situations that the Guaranty Association waé
responsibie for these'under the theory of a novation. And
it made no difference whether it was a merger or a
reinsurance assumption agreement.

Fiﬁally, Your Honor, I found out today clearly that
what the Guaranty Assoéiation -~ and again correct me if
I'm wrong -- but they intend to tell workers' comp
claimants who have been having ﬁheir claims paid for years
that théir benefits are being terminated as far. as
administration and payment by the Guaranty Association, and
that they -- if they are to seek further benefits, further
payment of those benefits, they are to CC AGC. If that is,
in fact, what they seek today, and if by chance the court
grants summary judgment in this case, what I would request
on behalf of the Department is a warning because people are
going to call.

\ THE COURT: .I understand.

MR. BONHAM: We know that. i mean, I'm not trying to
threaten anybody. People are going to call, and my boss i$

going to want to know what did I do, and I don't have any
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interest in getting myself kicked all the way down the
hall. So, I would just request that -- we would submit
that, that the summary judgment is not proper. But if the
court decides that it is, we need a warning.

MR. VAN DINE: Your Honor, if I may very quiékly? The
-- it was just raised that somehow there's some Draconian
thing that is going to happen immediately after today..
This leéal proceeding will take its route.. Ultimately when
a decision has been put down, the Guaranty Association will
not be stopping payments under ifs reservation until such
time as this litigation is completely resolved and
finished.

THE COURT: All right. Thank you very much. Thank

'you very much, counsel. Appreciate your arguments.

I need.proposed orders from those of you who are
affectéd, and, Mr.;Bonham, I don't know where you fall on
that spectrum, but I have your memoranduﬁ. I'11 take it in
the form of an amicus. |

MR. BQNHAM: Well, Your Honor, we have a very real
interest in -- we have a responsibility to protect
policyholders and the claimants against those policies.

THE COURT:v All right.

MR. BONHAM: So it's far more than amicus, and this is
our receivership.’

THE COURT: All right.
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MR. BONHAM: And, of course, as the, as the ancillary
receiver under the New South decision, we_are an arm of the
court and we advise the court.
| THE COURT: - All right, if you feel it's appropriate
for-your‘receiver to sugmit a proposed order, I'll be glad :
review it.
MR. BONHAM: Certéinly, Your Honor.
THE COURT: Everybody understand ten days to my law
clerk by email, Word format. Thank you very much.

--— END OF TRANSCRIPT OF RECORD ---
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T =
en fried and &Vtsll'dict @ngdered. 8
[[] DECISION BY THE COURT. This action came to trlal or hearing before the court. The issues havé:‘bémél_‘ h‘ieaﬁg' llea@i;j‘llé;i

decision rendered, : e W@ P &

. [ ACTION DISMISSED (CHECK REASON): 1 Rule 12(b), SCRCP; [T] Rule 41(a), SCRCP(QV%Nonﬁt); e
[[] Rule 43(k), SCRCP (Settled); ] Other : o, o Lff;

[] ACTION STRICKEN (CHECK REASON): [ Rule 40(), SCRCP; ] Bankruptey; - S R

i

[] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; {:‘E@thercf-)
[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 6 %?.’
I

_ [] Affirmed; [JReversed; [ ]Remanded; [] Other
NOTE; ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCULT COURT

RULING IN THIS APPEAL.
_IT IS ORDERED AND ADJUDGED: See attached o