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MEMORANDUM AND AFFIDAVIT

NOW COMES THE APPELLANT, James K. Hazel Jr., pursuant to S.C. Rules App. Proc., Rule

240 and S.C. Rules Civ. Proc., Rule 6(b) and (¢); respectfully requesting that this honorable court

grant to the Appellant an Enlargement Of Time to file a Reply to the Respondent's Initial Brief in

the above-captioned case until September 19, 2016, for the cause shown in the affidavit below:

1. Respondents Initial Brief filed August 17, 2016 was sent to Respondents new address and not
that of the Appellant. However, in accordance with postal policy the brief was eventually
forwarded to the Appellant. (Exhibit 1) As a result, Appellant did not receive Respondent's
brief until September 3, 2016;

2. Respondent had sufficient notice of Appellants current address. Appellant's Amended Initial
Brief, Amended Designation of Matter, Certificate of Counsel and Proof of Service on the
Respondent was filed on August 1,2016. All documents filed contained the current address
of the Appellant;

3. The Respondent was well aware that the Appellant was no longer residing at the property
since they evicted the Appellant. On May 29, 2016, Respondent filed Writ of Assistance, and
over the objections of the Appellant, was granted the Writ by Gordon G Cooper, Master In
Equity. Respondent demanded the Spartanburg County Sheriff evict Appellant from the

property at issue in this case on July 22, 2016 . (Exhibit 2)



4. This Court has held in Maxwell v. Genez, 356 S.C. 617, 591 S.E.2d 26 (S.C., 2003) "the

good cause standard for enlargement of time is the same standard applied in setting aside an
entry of default". (Exhibit 3)

CONCLUSION

1. Appellant is unable to afford legal counsel and is proceeding pro-se in this
matter;

2. The Respondent has undertaken actions to purposefully delay the Appellants ability to
respond and purposefully delay the proceedings of this court and should be sanctioned;

3. The Respondent has caused the Appellant additional time and expense because of the
necessity of filing the present Motion for Enlargement, and as such Appellant should be
compensated for this unnecessary expenditure;

4. For the above reasons, Appellant requests that the court grant until September 19, 2016,to
allow time for legal research and to respond to the Respondent's Initial Brief, pursuant to

S.C. Rules App. Proc., Rule 208(a)(3) in order to protect Appellant's rights and interests in

this action.
5 September 2016

Respectfully Submitted

(s S Aesir .

ames K. Hazel Jr.
201 Powell Mill Rd. Apt. L205
Spartanburg, South Carolina 29301
(864) 278-0551
Appellant
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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

"ATCF REO HOLDINGS LLC,
Petitioner,
VS.

James K. Hazel. Jr., Prime Asset Fund II1,
iLC. John Doe and Mary Roe.
representing all unknown persons having
or claiming to have any right, title. or
interest in or to. or lien upon. the real
estate described as 517 Wildwood Drive,
Spartanburg County, SC, their heirs and ;
assigns. and all other persons, firms, or
corporations entitled to claim under, by or |
through the above-named Defendany(s), .
and all other persons or entities unknown -

IN THE COURT OF COMMON PLEAS

Case No. 2015-CP-42-2482

claiming any right, title, interest, estate in, =
or lien upon, the real estate described as - s
517 Wildwood Drive. Spartanburg : D
County. SC. (5}
(O3]

Respondents. "

e e S : ¥el
WRIT OF ASSISTANCE T

This matter comes before the Court

pursuant to the Petition for Writ of Assistance filed

by Petitioner ATCF REO HOLDINGS LLC, seeking a Writ of Assistance (a) directing the

Sherift of Spartanburg County to eject, evict. and remove Respondent James K. Hazel. Jr.

(“Hazel™) and all other individuals who are occupying the Property, including all personal

property or passessions located in or on the Property. within a reasonable time to be set by the

Court: and (b) requiring Hazel and all other individuals who are occupying the Properny. to

maintain the condition of the Property without causing any harm or damage to the Property.

| W =
8



This Court has jurisdiction over this matter pursuant to the Final Order (the ~Order”) filed

in this action on April 15, 2016.

As stated in the Order. MTAG. as Custodian for ATCF 1 South Carolina L.LC
(“MTAG"), purchased the Property at the Spartanburg County tax sale held on November }8.
2013, and obtained title by tax deed dated and recorded on March 24, 2015, in the Spartanburg
County Register of Deeds Office (the “ROD™) in Decd Book 108-N, page 652. MTAG
subsequently conveyed the Property to Plaintitf by Quitclaim Decd of Real Property dated April
20, 2015, and recorded in the ROD on May 14. 2015. in Book 108-Z. page 456. This Coun
confirmed marketable, fee-simple title to the Property in Petitioner through the Order. and as the
only record owner of the Property, Petitioner is entitled to sole possession of the Property.

NOW, THEREFORE, UPON THE PETITION FOR WRIT OF ASSISTANCE, IT
IS HEREBY ORDERED that Petitioner is entitled to sole possession of the Property. which is
commonly known as 517 Wildwood Drive. Spartanburg County. South € arolina. and is more

particularly described as follows:

[T

All that certain piece, parcel or tract of land in the State of South Carolina, -~
County of Spartanburg, known as Lots No. Fourteen (14), Fifteen (15), and. 7
Sixteen (16) as shown on plat of the lands of J.A. Belue by Gooch and Taylor?
Surveyors, dated October 7, 1946 and recorded in Pla1 Book 20, at Pages 510:
511, in the Office of the Register of Deeds for Spartanburg County,’ Souths
Carolina. A2

-~

This being the same property conveyed 10 James K. Hazel. Jr. from Ila c/,\‘
Mitchell a/k/a llla A. Mitchell, by that certain deed dated June 16. 2004 and
recorded on June 28, 2004, in Deed Book 80-Q at Page 988, in the Office of
Register of Deeds for Spartanburg County, South Carolina; and being the same
property conveyed to MTAG, as Custodian for ATCF 11 South Carolina LLC by
Tax Deed dated and recorded on March 24, 2015, in Deed Book 108-N at Page
652. in the Office of the Register of Deeds for Spartanburg County, South
Carolina; and being the same property conveyed to ATCF REO HOLDINGS LI C
by Quitclaim Deed of Real Property dated April 26, 2015 and recorded on May
14. 2015, in the Office of the Clerk of Courl for Spartanburg County. South

Carolina in Book 108Z, page 456.
? %



Property Address: 517 Wildwood Drive. Spartanburg County. South Carolina
Tax Map No. 6-21-11-106.00.

IT IS FURTHER ORDERED that upon receipt of a copy of this Writ of Assistance. the
Sheriff of Spartanburg County. or his authorized deputies be, and hercby are, directed and
authorized to serve a copy of this Writ of Assistance upon Hazel and all other individuals who
are occupying the Property by (a) personal service on llazel or any other individual occupying
the Property: or (b) posting this Writ of Assistance on a prominent placc on the Property.
including. but not limited to, the front door of the dwelling located on the Property. as
determined most proper by the Sheriff or his authorized deputies.

IT IS FURTHER ORDERED that upon service of a copy of this Writ of Assistance, the
Sheriff of Spartanburg County, or his authorized deputies be, and hereby are, directed and
authorized to enter upon the Property. by force if necessary, on the _‘2‘2,“: day of

( ;“ D% ,2016,at | : 00 o clock _P_.M. or as soon thereafier as practical. and
10 seize the Property and to remove therefrom Hazel and any other individual occupying the
same, together with all of their personal property and possessions, and to put Petitioner in full.
peaceful and quiet possession of the Property without delay, and thereafter. within ten (10) days.

make due Return to the Clerk of Court for Spartanburg County. South Carofina. showing how

IS

this Order has been executed. SN

-

IT 1S FURTHER ORDERED that the Sheriff shall have discretion to extc_nd' thcc'r‘&ltc of

seizure, but not more than 30 days from the date of said service or posting, aBsent ﬁ}‘further
BN

Order. v e
o)
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IT IS FURTHER ORDERED that Hazel and all other individuals who are occupying

the Property are hereby ordered, directed, and required to maintain the condition of the Property

without causing any harm or damage to the Property.

AND IT IS SO ORDERED.

Ggrdon G. Coo
May L2016 aster in Fqun l r Spartanburg County
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

ReDonna Maxwell and George Maxwe,i[,- Appeliants,
V.

Beverly M. Genez and John Doe, Respondents.

Appeal From Charleston County
R. Markley Déennis, Jr., Circuit Court Judge

Opinion No. 3511
Heard April 10, 2002 - Filed June 3, 2002

REVERSED AND REMANDED

Jeffrey Scott Weathers, of Peagler & Weathers, of Moncks Corner, for appellants.
Charles H. Gibbs, Jr., of Haynsworth, Sinkier; &
Boyd, of Charleston, for respondent Beverly M. Genez.

Max G. Mahaffee, of Grimball & Cabaniss, of Charleston, for respondent Joe Doe..

ANDERSON J.: ReDonna Maxwell and her husband appeal from an order of the Circuit Court denying their motion to:
restore their case to the Circuit Court docket. We reverse and rémand.

FACTS/PROCEDURAL HISTORY

On March 17, 1995, ReDonna Maxwell was involved in an automobiie accident with Beverly Genez and John Doe. In
April 1997, Maxwell and her husband filed a complalnt against Genez asserting various causes of action against. her
arising from the accident. In February 1998, the .complaint'was amended to include defendant Doe. Pursuant to Rule
40()), SCRCP, the: Maxwells moved to strike the matter from the docket to allow for further discovery and additional time
to fully develop the issties of the case. On April: 12, 1999, the Honorable A. Victor Raw! signed an.order granting the
motion to strike the matter, which provided:

If the claim is restored upon motion made within one (1) year of the date stricken; the statute.of limitations
shall be tolled as fo all parties during the time the case is stricken, and'any unexpired portion of the statute of
limitations on-the date the case was stricken shall remain and begin to run on the date that the claimis
restored. Upon motion to restore this case, the moving party shall prowde all parties Wlth notice of the motion
to restore at least(10)-days before it is heard. Upon being restored, this case shall be placed on the General
Docket and proceed from that date as provided in Rule 40, SCRCP.

Following issuance of this order, the parties engaged in limited. discovery and correspondence regarding ReDonna
Maxwell's medical records and injuries. The Maxwells, however, did not file a motion to restore the case until May 1,
2000, more than a year from the date the case was stricken. On May 15, 2000, the Maxwells filed a "Notice of Motion and
Motion for Enlargement of Time" pursuant to Rule 6(b), SCRCP. In a supporting memorandum, the Maxwells argued Rule
6(b) authorized the Circuit Court to extend the time to restore a case to the roster for-"good cause;” which the Maxwells
maintained existed. The Maxwells' counsel submitted an affidavit stating that because of changes in paralegals in her
office, the due date of April 12; 2000, for the motion to restore was not calendared and that she filed a. motion to restore
immediately after discovering.the omission by her staff.

Addltlonally the Maxwells argued the defendants waived the defense of the statute of limitations and were estopped from
opposing. the motion to enlarge and restore because the defendanits' conduct induced them to believe that the motion to’
an .



Additionally, the Maxwells argtied the defendants waived the défense of the statute of limitations and were estopped from
opposing the motion to enlarge and restore because the defendants’ conduct induced them to believe that the motion 1o
restore was merely an "administrative/procedural step” to facilitate the parties’ intention to continue the case-until trial.

The presiding circuit judge, the Honorable R. Markley Dennis, Jr., denied the Maxwelis' motion, finding the fitaxwells
failed to move to restore the case within the one-year period as provided by Rule 40(j). Judge Dennis further found he did
not have the authority or discretion to enlarge the:period of time for filing because "itis the long-standing rule.in this State
that a Circuit Judge cannot modify or reverse an order of another Circuit Judge.” As a result of Judge Dennis' ruling, the
applicable statue of limitations for this action was not tolled.

LAW/ANALYSIS
1. Rule 6(b)/Rule 40(j)

The Maxwells contend Rule 6(b) allows the Circuit Court to enlarge the time to file a motion to restore beyond the one
year limitation of Ruie 40(j) for "good cause," and that they established "gocd cause" for their failure to-timely file a motion
to restore.

Rule 6(b), SCRCP states:

When by these rules or by notice given therelinder or by order of court.an act is required or aliowed tc be
done at or within a specified time, the time may be extended by written agreement of counsel for an additional
period not exceeding the original time provided in these rules, or the court for cause shown may at any time in
its discretion (1) with or without written.motién or notice order the period enlarged if request therefor is made
before the expiration of the period as originally prescribed or extended or (2) upon motion made after the
‘expiration of the specified period, for good cause shown, permit the act to-be done. The time for taking
any action under rules 50(b), 52(b), 59,-and -60(b) may not be extended except to the extent and under the
conditions stated in them. The time for filing notice of intent to appeal is jurisdictional and may not be
extended by consent-or order.

(emphasis-added).

"In interpreting the language of a court rule, we apply the same rules of construction used in interpreting statutes.
Therefore, the words of [the rule] must be given their plain and ordinary meaning without resort to subtle or forced
construction to limit or expand the rule." State v. Brown, 344 S.C. 302, 307, 543 S.E.2d 568, 571 (Ct. App. 2001) (quoting
Green v. Lewis Truck Lines, Inc.. 314 S.C. 303, 304. 443 S.E.2d 908, 907 (1994)).

Although there is no specific case in South Carolina addressing the applicabiiity of Rule 6(b) to a.Rule 40(j) situation, this
Court has ruled that Rule 6(b) does apply in situations pertaining to extensions of time for answering a complaint.
Beckham v.-Durant, 300 S.C. 329, 387 S.E.2d 701 (Ct. App. 1989). Rule 6(b) authorizes the court to eniarge the period of
time in which an act is required to'be performed under the rules of civil procedure for "good cause." Rules 50(b), 52(b),
59, and.60(b) are specified exceptions listed in Rule 6(b). Rule 40(j)-is not.included in that list. Therefore under the plain
and ordinary meaning of Rule 6(b), the Circuit Court has the discretion to enlarge the period of time for filing a motion to
restore beyond one year and to toll the statute of limitations.

Il. "Good Cause"

We agree with the Maxwells that Rule 6(b yis apphcable to motions filed pursuant to Rule 40(j). The appellants assert that
"good cause" is shown as to justify the restoration of their case to the docket. The official notes to Rule 6(b) state that the
"good cause" standard for enlargement:is the same standard applied in setting aside an-entry of default pursuant to Rule
55(¢), SCRCP. The seminal case artlculatmg the application of "good cause” under Rule 55(c) to a factual scenario is
Wham v. Shearson Lehman Brothers Inc., 298 S.C. 462, 381 S.E.2d 499 (Ct. App. 1989). Wham provides:

Under S.C.R.Civ.P. 55(c), as under F.R.CIV.P. 5&(c), the standard for granting relief from an entry of defaulit is
"good cause.” The decision of whether to grant relief from an entry of defauilt is solely within the sound
discretion of the trial court. An.order based onan exercise of that discretion, however, will be set aside- if it is
controlled by some error of law or lacks ewdentlary support.
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In deciding the question of whether to grant the motion by Shearson Lehman for refief from the entry of
default, the master did-not employ the "good cause" standard. Instead, the master erroneously applied the
more rigorous standard of "excusable neglect," a standard used under Rule 60(b). He did this even though he
recoghized the "good cause” standard was applicable.

We therefore remand for redetermination by the master the issue of whether Shearson Lehman should be
relieved from the entfy of default. In determining this issue, the master, exercising a-broader. more liberal |
discretion than he otherwise wotild under Rule 60(b), shall consider-the following factors: (1) the timing of |
Shearson Lehman's motion for relief; (2) whether Shearson Lehman has a meritorious defense: and (3) the |
degree.of prejudice to Wham if relief is granted.

Id.at 465, 381 S.E.2d at 501-02 (citations omitted).

Rule 55(c) should be liberally construed so as to promote justice and dispose of cases on the merits. |n re Estate of
Weeks, 329 5.C. 251, 495.5.E.2d 454 (Ct. App. 1997). The decision of whether to grant relief from an. entry of default is
solely within the sound discretion of the trial court. Wham, 298 S.C. at 465, 381 S.E.2d at 501; see also Pligrim v. Miller,
Op. No. 3435 (S.C.CtL. App. filed January 14, 2002) (Shearouse Adv.Sh. No. 1 at 76); Ammons v. Hdod, 288 S.C. 278, 341
S:E.2d 816 (Ct. App. 1986). An order based on this discretion will not be set aside absent an error of law orlack of
evidentiary support. Wham, 298 S.C. at 465, 381 S.E.2d at 501; see also Stanton v. Town of Pawley's-Island, 308 S.C.
126, 420 S.E.2d 502 (1992) (stating the appellate court will not disturb a discretionary ruling unless the ruling is without
evidentiary support or is controlled by an efror of faw); Ricks v. Weinrauch, 293 S.C. 372, 360 S.E.2d 535 (Ct. App. 1987)
(holding abuse of discretion in setting aside a defauilt judgment occurs when order was controlled by some error of law or,
based upon factual — as distinguished from legal conclusions - was without evidentiary support); New Hampshire Ins.
Co. v. Bey Corp., 312 S.C. 47, 435 S.E.2d 377 (Ct. App. 1993). ’ ' -

Williams v. Vanvolkenburg, 312 S.C. 373, 440 S.E.2d 408 (Ci. App. 1994), holds that the appellate court reviews an
evidentiary record under the "good cause" standard by determining whether the trial judge's determination is supportable
by the evidence and not controlled by an error of law.

Indubitably, a "good cause" anaiysis under Rule 55(c) ordinarily is made by the trial judge. In this case, the attorneys in
oral argument consented to a "good cause” analysns by this Court because the affidavit filed by the Maxwells’ attorney
presented the evidentiary basis for "good cause.'

Adverting to the merits, a "good cause” review of the evidentiary record is.necessary and essential. The Wham factors
are addressed:

A. Timing of the Moving Party's Motion for Relief

The Maxwells' attorney filed the motion to restore the case nineteen days Iate under the terms of the Rule 40(j) consent
order. This brief period reveals the action and response of the attorney was significant and prompt upon discovering the
failure to file the motion to restore within the proper time. The reaction by the Maxwells' attorney to the consent order
imbroglio is imbued with alacrity and urgency.

B. Whether the Moving Party has a Meritorious Claim

Itis apodietic that the Maxwélls-have a metitorious claim becausé the record is convincing that discovery activities were-

substantial and the medical condition of the injured plaintiff is weli documented.
C. Degree of Prejudice to the Other party if Relief is Granted.

There is absolutely no prejudice-suiferad or sustained by the two-defendants in regard to the restoration of the case to the
trial docket. Extensive preparation activities for trial had been undertaken by the defendants. There is no showing by the
defendants that evidence is not available or has been impaired by this brief delay or hiatus from the trial docket.

In her brief, Genez cites Dixon v. Besco Engineering. Inc., 320 S.C. 174, 463 S.E.2d 636 (Ct. App. 1995), for the general
proposition that "good cause" does not exist to excuse a plaintiff's failure to timely move to restore the case to the trial
docket. Dixon is inapposite to the factual scenario depicted in this record. In Dixon, a former employee of an engmeenng




in.ner briet, (Genez cites LIxon v. Besco Engineering. inc., 32U S.C. 174, 463 5.k.2d 636 (CL App: 1999); tor the generar:

‘ proposmon that "good cause" does not exist to excuse.a. plaunttff's failure to timely move to restore the case to the trial
docket. Dixon is inapposite to the factual scenario depicted in this record. In Dixon, a former employee of an engineering
company brought an action against the company, alleging the company's. negllgence as-a bailee caused the theft of the
employee’s machlmst todls. The judge enteréd:a default against the company because it failed to answer'the. employee S
complaint until over seventy-five days after the extended time agreed upon by the parties. The company attributed its
delay to problems relating to the-retention of cotinsel willing totake the case. In‘the instant case, the record demonstrates
a markedly more expédited response on the part of the Maxwells' attorney upon discovering the lapse in timely moving fo
restore the case.

Secondly; Dixon does not-address a motion to restore a case to the-docket under a Rule 40(j) consent order. There is no
case in this state re!atmg to'a"good cause" analysis linder Rule 55(c) to & Rule 40(j) consent order.

1. Waiver

The Maxwells argue Genez and Doe waived any opposition to the motion fo enlarge and restore the case, as well-as
asserting the. stattite of limitations because of conduct the parties engaged in-during the ‘period the case was stricken. We
disagree.

"Waiver is a voluntary and intentional abandonment or. relinquishment of a known right." Murdock v. Murdock, 338 S.C.
322, 333, 526 S.E.2d 241, 247 (Ct. App. 1999) (cmng Parker v. Parker, 313 S.C. 482, 443°S.E.2d 388 (1994) and Janas;kr
v. Fairway Oaks Villas Horizontal Property Regime. 307 S.C. 339,415 S.E.2d 384 (1992) "Generally. the party claiming
waiver must show that the party'against-whom walveris asserted possessed, at the time, actual or constructive
knowledge of his rights or-of all the material facts upon which they depended." d. (quoting Janasik Janasik, 307 S.C. at 344,415
S.E.2d at.387-88).

The Maxwells: contend the'letters written by the attorneys for Geriez and Dog felating to. discovery matters induced them
to believe that a motion to restore the case was merely a technicality and that all of the partxes intended to continue the
case until-trial: The correspondence of the parties, however, involved routing discovery issues relating to medical records.
We find no evidence that either Genez or Dog indicated an intention to waive their rights to assert the statute of
limitations nor.do we find any. evidence.the defendants induced the Maxwells not to file a fimely motion to restore.

- CONCLUSION.

We hold that Rule 6(b} is appllcable to motions filed pursuant to Rule 40(j). Rule 6(b) authorizes the court to enlarge the
period of ime:in which an actis requiréd to be performed under the Rules of Civil Procedure for" good cause.” The
"good cause" standard,for enlargement of time is the same- standard applied in setting. aside an entry of default under -
Rule:55(c), SCRCP. Here, the Maxwells' showing did constitute "dgood cause."

Accordingly, we REVERSE Judge Dennis' denial of the Maxwells' Motion to Restore and.Motion’ for an Enlargement of:
Time and-: REMAND to the Circuit Court with instruictions to restore their case to the trial docket.

REVERSED AND REMANDED.
CURETON, J;, and THOMAS, Acting Judge, concur.
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