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STATEMENT OF ISSUE ON APPEAL

WHETHER THE COMMISSION ERRED AND COMMITTED AN ABUSE OF
DISCRETION IN AWARDING A LUMP SUM PAYMENT IN THIS CASE?
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STATEMENT OF THE CASE

Respondent relies on Appellants’ statement of the issues.

FACTUAL BACKGROUND

Respondent adopts all facts mentioned in the Appellants’ Factual Background as
if written here verbatim. All other relevant facts are included in the discussion of the
argument for why Respondent believes the Court should affirm the Commission’s
decision to allow payment in lump sum.

STANDARD OF REVIEW

A Commission award of a lump sum payment pursuant to Section 42-9-301 is reviewed

on appeal under the abuse of discretion standard. Swilling v. Pride Masonry of Gaffney,

401 S.C. 178, 190, 736 S. E.2d 672, 678 (Ct. App. 2012). “An abuse of discretion occurs
if the Commission’s findings are wholly unsupported by the evidence or the conclusions

reached are controlled by an error of law.” Thompson v. South Carolina Steel Erectors,

369 S.C. 606, 612, 632 S.E.2d 874, 878 (Ct. App. 2006). “An abuse of discretion occurs
if the Commission’s findings are wholly unsupported by the evidence or the conclusions

reached are controlled by an error of law.” Id.



ARGUMENT

I. WHETHER THE COMMISSION ERRED AND COMMITTED AN ABUSE OF
DISCRETION IN AWARDING A LUMP SUM PAYMENT IN THIS CASE?

It is Respondent’s position that the Commission’s award of lump sum payment of
benefits in this case is wholly supported by the evidence.

Appellants site the case of Thompson v. Steel Erectors, 369 S.C. at 616, 632 S.E.2d at

880 (Ct. App. 2006). In that case, the Court held “[i]n determining whether to award a
lump-sum payment to a claimant, the Commission must consider whether the award will
cause a hardship to the employer or carrier and whether the payment would be in the best
interest of the claimant and his family.” The Court in Thompson, also stated that “[a]n
abuse of discretion occurs if the Commission’s findings are wholly unsupported by the
evidence or the conclusions reached are controlled by an error of law.” Id. Appellants
also site S. C. Code Ann. Section 42-9-301, “[u]pon the finding by the commission that a
lump sum payment should be made, the burden of proof as to the abuse of discretion in
such finding shall be upon the employer or carrier in any appeal proceedings.” Based on
the above case and statute, it is important to note that the Appellants never testified or
presented evidence that the payment in lump sum would create a hardship. Therefore,
Respondent takes the position that the burden of proof as to whether the Commission
abused its discretion in awarding lump sum payment is on the Appellants and that the
only issue before the Court is whether the payment would be in the best interest of the

Respondent and his family.
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Just like there was evidence in Swilling v. Pride Masonry of Gaffney, (401 S. C. 178,

736 S.E.2d 672, 678 (Ct. App. 2012) that Mr. Swilling was in financial distress caused by
Pride’s cessation of payments five months prior to the hearing before the single
commissioner, there is evidence in this case that the same thing happened to Respondent.
In Single Commissionqr, Susan Barden’s Order dated, August 13, 2013, one of her
Findings of Fact was the following: “17. Claimant to receive temporary total disability
benefits from January 7, 2013, to the present and continuing.” (Single Commissioner
Order, filed August 13, 2013) Respondent was in a deathly accident on January 7, 2013
when he was dragged by a log on a crane, causing bilateral hip fractures, left ACL tear of
the left knee, pelvis and left ankle pain. These conditions caused numerous surgeries. In
addition to his condition at the time of the injury and his inability to work at all,
Respondent and his family was without monies to pay bills for over seven (7) months and
was unable to receive weekly temporary total benefits until after that hearing.

It is important to note that prior to this injury Claimant was earning substantially
more money than the weekly benefits he is currently receiving. At that hearing on August
13,2013, Commissioner Barden also made the following finding: “22. Claimant’s
average weekly wage is $608.18, yielding a compensation rate of $405.47.” (Single
Commissioner Order dated August 13, 2013) Therefore, Respondent is currently
receiving $202.71 less money per week than what he was accustomed to having to
support himself and his family. He also had his wife income to depend on prior to his
injury but at some point and shortly after his injury, she became unemployed and the

family no longer has her income to depend on. (Tr. p. 20 Line 6-7, 15-17) So not only is

Respondent having to manage a household budget with about a third less of the money he




was used to having, his wife is no longer employed. Appellants have a high burden to
prove that the Commission’s decision to award lump sum is wholly unsupported by the
evidence.

Notwithstanding, Appellants also argue that because Respondent has never had more
than $20,000 at any given time, he is not capable of handling a large sum of money. The
evidence clearly shows that Respondent is used to having money. Respondent has made
good money as a truck driver. As part of the vocational evaluation performed on
November 6, 2014, Page Rehabilitation Services, Inc, noted that Respondent had reported
earning income of $90,000.00 during the years of 2003-2010 as a truck driver.
(Defendants APA #8, p.165)

Appellants further argue that Respondent’s testing through Page Rehabilitation
| Services, Inc. revealed that his reading level to be a 3.8 grade level and math a 4.8 grade
level. At the time of his vocational evaluation, Respondent informed Page Rehabilitation
Services, Inc, that he and his wife shared the activities of bookkeeping, scheduling and
mileage books. (/d.) Defense counsel’s cross-examination of Respondent at the Single
Commissioner’s hearing on March 25, 2015, clearly shows that he is capable of reading.
(Single Commissioner Order dated March 25, 2015. In fact, he was able to pass his CDL
for a commercial driver’s license without going to truck driving school and only with the
help of his father. Respondent testified under cross-examination to the following:

Q. You mentioned you’re a high school graduate. You have no difficulty with reading
and writing, do you, sir?
A. No.

Q. No difficulty with basic mathematics?
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A. No.

Q. And you said you got your CDL, your Commercial Driver’s License. You never went
to truck driving school, did you, sir?

A. No.
Q. You did that on your own?
A. Yes, my father helped me with that.

(Tr. p. 21, lines 4-13)

In order to support his need for a lump sum payment, at the hearing, Respondent
testified that he was 47 years old and had been married for 26 years. (/d. p. 22) He also
testified that he was pretty good at paying his bills until he got hurt working for the
Appellant/Employer and had to rely on the available weekiy temporary total benefits to
maintain his bills. He even testified that he is behind in his bills as a result of bringing in
less income because of this work injury. He further testified that he now has to borrow
money just to pay his bills such as his mortgage on his home, light bill, phone bill, etc.
His wife has always maintained the family bank account, and he participates in paying
their financial obligations. Respondent’s testimony on his need for payment in lump sum

is below:

Q. All right. What type of finances do you have coming in
your house now?

A. Just workman's comp.
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Q. And who handles those funds when they come in?
A. Well, my wife, she helps me with it.
Q. Okay. Tell me about.it, how do y'all handle that?

A. Well, I pretty much -- me and her go over it, cash my
check, and I let her, you know, pay whatever bills we need to

pay.
Q. All right. Do you ever go and pay the bills yourself?
A. Sometime I do.

Q. Tell me what all you pay.

A. T go like pay the light bill and the phone bill.

Q. Okay. Have you and your wife filed bankruptcy?

A. No.

Q. All right. Do you ever have to write checks?

A. No.

(Tr. p. 15, Lines 9-25)
Q. okay. Do y'all write checks in the home?

A. No.

Q. No? Y'all pay everything with cash?
A. Yes.

Q. Okay. Do y'all have a bank account?
A. Yeah, she does.

Q. Okay, your wife do. Is your name on that bank account?

A. No.




Q. No, okay. And does she use it just for saving?
A. Yes, just pretty much, you know, when she was working her
payroll was going onto her bank card.

Q. All right. And you don't have any type of savings or any
kind of accounts? '

A. No.

Q. Okay. How are you with handling cash, yourself, handling
money, yourself?

A. Pretty good with it.
Q. Tell me about it.

A. Well, I try to, you know, pretty much do all the things
that I need -- the most important things to be done. And I try

to hold money for whatever, you know, things that are coming up

that we need to get paid, you know, like grocery and household
needs that we need.

Q. Okay. And how long have you been married?

A. Twenty-six years.
(Tr. p. 16. Lines 1-25)

Q.Do y'all own y'all home?

A. Yes.

Q. Okay. And how are the finances right now with you being
out of work, how are things?

A.It's kind of rough.

Q. Tell me about it.

A. Well, sometime I have to borrow to, you know, try to get

my bills paid. You know, and most the time I just don't have
it to do it.




Q. And what about before this injury, how was things
financially in the home?

A. Things was pretty decent.
Q. Tell me about it.

A. Well --
(Whereupon, transcription impossible due to cross talk.)?

A. When I was working, you know, I pretty much try to work -make
enough money to pay whatever bill, you know, I needed to

pay, and it was working out pretty good.

Q. Okay. So not behind on bills before the injury

A. No.

Q.-- or what would you say?

A. Every blue moon I'd probably get a little behind and then
get caught back up.

Q. Okay.

A. But it wasn't, you know, like how it is now.
(Tr. p. 17, Lines 1-25)

Q. All right. Now, bills that your wife go and pay, is it
because she's the person that usually pays the bills or is it
because of any physical problems that you have that you can't
go pay the bills, or what?

A. Most of the time when I'm not feeling, you know, too good,
you know, like I'm in pain, she'll go and pay the bills and
everything, and, you know, get what we need.

Q. What about before this accident, how were you with paying
the bills? What did you do before this accident?

A. Well, before the accident I used to go and, you know, take
care of my bills. You know, like if I'm in town, you know, I'd




go out on -- I'd call her, find out what's need to be done and
I go ahead and get it done.

Q. And what kind of bills would that be, the ones that you'd
take care of?

A.The house payment, light bill, phone bill.

(Tr. p. 18, Lines 1-16)

(Hr’g Tr. p. 15, Lines. 9-25, p.16, Lines. 1-25, p. 17, Lines. 1-25, p.18, Lines. 1-16).

At the time of the hearing, Respondent filed a Motioﬂ to include Newly
Discovered Evidence. If allowed, that evidence would show that because of the lack of
his regular wages, the Respondent had a pending action filed against him for his failure to
pay the mortgage on his mobile home and was in threat of losing the family home and
needed payment in lump. sum. The Commission believed that the evidence was
cumulative towards the Respondent’s request for lump sum payment and thus denied the

admission. (Full Commission Transcript dated October 19, 2015 p. 4 lines 11-23)

CONCLUSION
Respondent prays that the Commission finds that the Commission did not abuse
its discretion to grant him payment in lump sum and that the Cqurt affm the
Commission’s finding. The Appellants have failed to reach their burden of proving that

the Commission’s findings are wholly unsupported by the evidence or the conclusions

reached are controlled by an error of law.




Kingstree, S. C.
September 1, 2016

Joe Ann Calvy
P. 0. Box 610
Kingstree, S. C 29556
843-354-9000

Attorney for Employee
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RECEEVED
September 1, 2016 SEP 0 6 2075
The Honorable Jenny Abbott Kitchings SC COUFt Of Appea[S

South Carolina Court of Appeals
Post Office Box 11629
Columbia, S. C. 29211

Re: Ronnie McDonald vs. Gregg Blakely and Walker, Hunter & Associates, Inc.
Date of Injury: January 7, 2013
WCC File No.: 1301480
Claim No.: 0001-0145-10-0001
Appeal Tracking No.: 2016-000480

Dear Ms. Kitchings:
Enclosed, please find the following documents for filing:
1. Original and one copy of the Initial Brief of Respondent;
2. Original and one copy of Respondent’s Designation of Matter to be included in the Record on
Appeal; and

3. Original and one copy of Respondent’s Proof of Service concerning items one and two.

We have enclosed an envelope fg rn of the filed copies.

n Calvy
Attorney at Law

cc: Helen F. Hiser, Esquire
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