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' 'STA_'I’E OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: . ' ) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND , ) :

Richiand County, South Carolina,

Docket No . 2(116-(7[;-40-3102 RECEIVED
- sePozamg”
SC Court of Appaas

ORDER GRANTING PLAINTIFF'S
PETITION FOR WRITOF {7 22
MANDAMUS, DENYING PLA]NTlF‘ﬁs =
MOTION FOR TEMPORARY % € i~

= !
ain e

INJUNCTION, AND I)F‘NY]N(.;' w oo
DEFENDANTS' MOTIONFOR . - & 1 .-

I Rhee |
B

INJUNCTION AND INTHE ©:- @ &

Plainulf.

V. -
The.South Carolina Depariment of Revenue,
and Rick Reames, HT in his official

capacity as its Director,

Defendants/Third Party’
Plaintifi.

V.

Richland PDT, & joint venture Cbnsisﬁng ALTERNATIVE API’OINTMENI ()b-| i
of M.B. Kuhn Construction Co.. Inc., RECEIVER ', _ :‘<‘
1CA Enginecring, Inc., ' PN

And Brownstone (mmruumn
Group, LLC, as a unit and individually.

. Third Pasty Defendants.
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This matter cum;c before the Court on June 28, 2016, by way of a Petition for Writ of
Mandamus and/or Motion For Temporary lnjunction (" Plamd!™s Ni()li(‘)n"} brought b;v Plaintiff.
Richtund County, South Curolina, (“'(‘(mnl)_“_".Kichland' County,” or “Plainift™) pursﬁunl' w’
Rule 65, SCRCP, s‘ccking to require Defendaats, the Sowh Caroling I?cpurtménl of Revepue and
Rick Reamwes, N1 in his ot"ticlel Capacily as its dér'eci(vr. (SCDOR. “Divector,” or collc.c.ti\-cl}'
“Defendants™) to carry out lhcir statutortly pr"csv'cribcd duties under ‘the Optional Methods for
Financing Transportation Facilitics, S.C. Code Ann. §§ 4-37-10, ¢t SC(.{. ¢ Transportation Act™ ur
“Act”), Plandll’s Moiipn vis aovis the Writ off Mandamus requests that this Count direct

' “Dct’cndaﬁts to remit to the Treasurer collected Penay Tax. Rcycmtc;s‘ for sales and use tax
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lrz‘xnsaclinns within Richitmd (,"ouufy, including the July 2016 allocation and remittance due and
alb future allocations and rcmill:lxices.'; Piaintiﬁ‘é [\"1k)tion vis a vis the Temporary lnjupction
requests'that this Court “cnjoin or otherwise prohibit Defendant from issuing dil‘ecliVes.
dc:mands, or order on an)_"umltcr related to Richland County’s spending of the Penny Tax
Reveﬁuesf’

Additio‘nullyf the Court heard SCDOR and the Dircctor's Motion far Injunction or
Allcmﬁli\-'cly,l'or’ the Appointment of a Recciver.  Defendants™ Motion is based on its
interpretation of the Transportation Act 1o odly authorize Plaintift' 1o expend Penny Tux
Revenues on cz;pital c'omx..'SCDOR and the Director assert that because Richland ("ou’nly'S‘
ﬁxp‘cmlilurcs include cxpenditures tor administrative costs {non-capital cosis). Delendants: are
statutorily and equitably authorized to withhold thg Penny Tuax Revenue.

Bcnjzllmin_ E. Nicholson, 1V, Esquire, -M. Elizabeth .C‘rum. ES‘quirc‘ Ray N, Sllevens.
Esquire and Ray E. Jones, .Esquiﬁ;. appeared 1‘()5_RiChlund County. James E Smith, ESquircY
Dylan W. Golf, Esquire, Dana R. Krajack, .Esqu.irc.’;md Nicho]é M. Wooten, E.\'qui.rc.uppuartd
for Delendants.: | | |

For the reasons set forth below, | GRANT I'luimit’l's [’glitioﬁ for Writ of Mandamus.

FACT UAL/PROCEI)U RAL HACKGR()U ND

On July 18, 2012, pursuﬁnl to. the Transportation Act, Council uﬁtqlcd Ordinance No.
039:12HR  ("the Ordinance™) s‘cheduli'ng a’ referendumi on  November 6. 2012, ("thc.
Referendum™) for 1hn.“_ purpose of seeking ap].n'l")\-{ul of 1he ¢léctors of the C‘me.\; of a. penny sales
and use tax (Penny 'l".:lx.“). The Ordinance prm;idcd for the (‘()Ulﬂ_\f&; ilﬁpf@lﬂx:ﬂt;xti()ﬂ ol the

Penny Tax upon approval by the clectorate of the referendum. On November 6. 2012, the volers

" Presumably this interpretation would dpply w any other counties adopting a sales and use tx ordinance pursuant 1o
the Transportation Act, :



approved the referendum. The results of the Referendum were challenged in Letrs v. Richland

County et al, Appellate Case No. 2002-213679. and on March 21, 2013, the South Carolina
Supreme Court (“Supreme Court™) unanimously denied certiorari (o the Letts challenge of the

Referendum. Prior to the County bringing this action. there have been no wther court challenges

_to the Ordinance in the almost four (4) years it has been in effect,

Following abprovul of the Rcfcrcndunn Richland County establisbed the framework for
the ilr‘lplcmentatio‘n‘ ol the ’lrzm:ﬁpt.)rlulion improvement  program (' Transportation  Penny
Program™) to bc paid for by thé Penny Tax coll'cclcd pursuant 1o lhé Referendum (Penny Tax
Revenues™). The Penny Tax bcczu.nc elicctive on May ), 2013, and SCDOR began collecting the
Penny Tax Revenue at that li.me. From May‘ 1,.2()13, 10 date, SCDOR has remitted the Richland

County Penny Tax Re\'cnuc allocation to the South-Carolina State Treasurer (the “Treasurer™) as

: quUIrLd by S.C. Code Ann. §4-37- 1()( h)

The Lhronolmz) leading to this dLll()Il bcgan in April 2015, when the Director intormed
the County Administrator that SCDOR intended o initiate a “review™ of the “"Richland (7()1&1}1}
Iransportation Sales Tax™ passed by voter referendum in November 20127 On December 3.
2013, lhcb Director sent a 1cltc1"t\» thé_ County 1'cqﬁcsting the County ”co.rrcct" its actions
"pros.pectivel'y und by reimburscment for prC\-‘inusl_\i p;i_id mm\gn[s" from the Penny Tax. lztking
lhc.posiiion that administrative expenses ;-tssoﬁiulcd with thc_}’-en‘ny Tu‘berogram could not be
paid (rom Ihc Penny Tax Revenues.” On February 24, 2016, SCDOR scrﬂ dl lcugr to the County,
reiterating its posi_iion that administrative cxpenses .could.nol be paid with the Penny Tax

Revenues and that Penny Tax Revenues could only be used for capital projects.  SCDOR

- Defendants assert that this letter gave the County the resulls ol its review and pul the County on notice that: (1) the
review had found clements of public corruption which” had been turned over o Taw enforcement, (2) there were
clements of criminal 1ax activity which SCDOR's tax enforcement division was investigating. and (3) there were
improper and excessive expenditures ol Penny Tax Revenues which fell vutside the Transportation Act. Only the
allegation regarding Peany Tax Run.nuu. expenditure outside the Transpartation Act is prnpgrf\ betore this Court.

el 3




attached its "Report on Sales and Use Tax lor Transportation Facilities in Richland County™-
, o \ , : _

(“chort")_io the fetier. "This Report contained SCDOR and the Director’s instructions to the

~ County as to how Lhe Penny Tax Revenues must be spent and allocated. On April 1, 2016,

SCDOR provided the County with a list-of twelve action items, including recommending the

- County use IRC § 263 and § 263(A) under the Penny Tax Program.

"On April 27. 2016, SCDOR informed the County Ih;il unless it coinplicd with SCDOR

and the Director’s recommendations regarding expenditures of the Penny Tax Revenues and

other matters, SCDOR"s monthly allocation of the County’s Penny Tax Revenues and July tax

distribution would be zero. In other w;)r(ls, SCDOR would withhold the Penny Tax Revenues it
hud_cnlléctcd from salc.s in Richlund County. [n their z‘\nsuru?. SCDOR and lhc Director siatc
that Pcnny"’I‘ax R‘u‘vcnuus-cuuld only be ,c;xpcndcd for capital projects and i1,x§0uld withhold
remittance of the Pé,nny Tax Revcnuc:{m the County unuil 1Ahc County put into place the action
itcms SCDOR and the Director recommended.

The County hqs :cunsislcnt]y contended that it has the ncccssafy'saﬂ:gunrds in p!zlf:cv
through Government Accqum_ing Standards Zl.lld ather measures, that SCTD()R uﬁd the Dircclm“
dn not havve 'theislaliubry authority 10 withhold .lhc Richland (J()ﬁflty' Penny lu\ Revenues, and -
that SCDOR‘ and the Director have a ministerial duty under the, Tran.éporlavtion Actio rcnﬁt the
quarterly Penny Tax Rcvénucs for the SCC()nd qurartc_r.;f 2016 and thereafter to the Treasurer,

LAW/ANALYSIS

[ Plaintiff's Petition for \‘\"ri( of Mandamus is Granted.

This Court 1s authorized 1o 1sxuc a Writ of Mandamus by Af[. VS 20 of. 1he (f(‘ms[ituli(mb
ol" South Cur@lina- (“Con.ﬂil’ut‘ion"‘). Rule 65, SCRCP sets oul the pn.)ccdurc for issuing a
Mandamus. - A Mandamus is a remedial writ that courts issuc 10 order a governmental official or

i




agenc_\' 1o perform lwis.;'iis hwiniﬁlcrial duties. lts principal l'ﬁnclion is 1o command und execute,
and not (o inquire and adjudicate: therelore, it is 'n_ol the purpose of the writ to cslnlvliéh a legal
right, but 10 chl‘orc‘c one which has already been established.™ Wilimon s, Greenville, 243 S:C.
81, 132 S.E.2d 169, 171 (1903): see also Knight v. Austin. 396 S.C. 518, 522, 722 S.E.2d 802,
&(i4 (2012); Porter v. Jedziniak, 334 S.l(?. 16, 18, 312 S.F.2d 4‘)7 (|")0<)) (I'he primary purposc
of @ Writ of mzmﬂumu@ 1S 10 cnfnrcc an cstablished night and to entorce u.corrusponding
imperative duty Lrgalxd or lmpusud by law™) _R(f(lm(uul v. Lexington County Sch. Dist. No. 4,
. 314 S.C. 431, 445 S.E.2d 441 (1994) (a writ of mund;ﬁnus is not appropriate for a discretionary |

authority); Sanford v. $.C. Srare Erhics Comm'n, 385 S.C. 483, 493-494, 685 S.E.2d 600, 605-
(;{}() (2009),

.For this Court to issue W'ril‘ of len:(izlmll,\.‘ the County must show:

(1) a duty of the Respondent[s] to perform the act; (2) the ministerial nature of the

act; (3) the Petitioner’s specific legal right for which discharge ot the duty is |

necessary; and (4) a luck of any other legal remedy. A ministerial act or duty is

~one which a person performs because of - legul mandate which'is ddmud with
such precision as (o leave nothing to the exercise ot discretion.

It'd'n'qrd\' v. State, IR3 S.C. 82,96, 67X SE.2d 412,419 (2000) citing Wilson v, Proston, 378 S.C.
a1 354, 662 S.E.2d al 383); see also Sunﬁ)rd. 683 S.E.2d a1 606.
In deciding thl"hcr l.() grant the Petition for Wril of Mzmdumds,_lhis Court musl review
- the ‘stulul‘e's at issue. 'l‘hc; provisions in the Transportation Act that the County éontcnds give rise
w l)cfcndanls: ministerial duty to remit the Penny Tax Revenues to:lhc Treasurer are:
The County is o poiiliczll ;Llhdi\-’iSi()l)I()t‘ the State of Sauth Carolina (the "State™) and 15 a
creature of statute. SCDOR is ulso a cremure. of statute. operating us part of the exceutive branch
of gmcrnmcnl S.C. Code Ann.. & 12-4-10 (2014). SCDOR’s general powers are found in S.C.-

Code Ann. § 12-4-310 (2()14) -The position as the Dircctor of the SC DOR is ajso created by

statute. S.C. Code Ann. § | 2-4—3() (2014). ~As a ¢reature of statute, a rcgula[m‘_\-‘ body is -
| .

o ' .
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possessed of only those powers :‘:xprcssly; conferred or necessanily implied for it 10 cllectively
. o : - )

fulfill the duties with which it is chargcd.;f Cuptain's Quurters Motor Inn, Inc. v, S. Carolina
Coastal Councit, 306 S.C. 488, 490, 413 S‘.E.'Zd 13. 14 (l‘)‘)l):. see alsa Buzzle v Huff (in re
Jorn W. Heaton, nc.), _;‘nl‘) S.C. 443, 445, 462 S.E.2d 273, 274 (1995)("/\11‘ administrative
agency has only such powers as have been conferred by taw and must act within the uulho.rily"
graﬁlcd for that purpux.").v 4Any authority Riiclﬂnnld ('oun[y. SCDOR, or the Director has with
rcgufd to regulation of the Penny Tax Revenues, the Punny Tux or the Penny Tux Prqgraﬁ\ s
derived from the Transportation Act. |

In construing a statute, the cardinal rule of statutory construction is that the intent of the )
legislature must be .usclcr‘lzlincd and must prevail. Stare v Civ. uj‘.[;‘lorcncu, ;1[)() S.C. a9, 173-74,
749 5.E.2d 51_()_.518(2(:)13). Language in a stulute should be given its plain and mdiAnury
meaning. Adoptive Parenis v, Biological Parents. 315 S.C. 535, 446 S.E.2d 404 (1994). The
.slutu.tc must be read as a whoic with cach scctio.n construed ltigclhcr. .S'uz'nh Cuarolina State Ports
Authority v, A.la.s‘[)er County, 368 SC 388, 398, 629 vS.l;;,-'ld (724, 629 (2()(‘)6).‘- Finally. dcﬁ:rcncu
must be given ‘ln a specific stutumrl‘\! provision CO[I]}).zll'L.‘d lo a statute uddr'cssing an issue in
gcn'c.ml terms. Sj)ec!ﬂ’. 1;1,(' v. Sowth Caroling Dept. of Health and Environmental Conirol, 386
S.C. 357, 372, 688 S.E.2d 844, 852 (2010).

SCDOR is mentioned a limited number of times in the Transportation Act.  Richland
(..‘oumy contends that un(lc_r provisions of the Transportation Act, SCDOR has the duty o: (1)
adminislcr and collect Penny Tax Rc(fcnucs (§4-37-30(A)}M): (2) remit the Penny '(:;Ix Revenues -
to the Treasurer (§4-37-30(A) 15)): (3) remit unidentificd Penny Tax funds to the Treasurer (§4-
37-50). and (4) nolif‘y the County when “thc‘la;\ has raised revenues sulticient 1o provide the

greater of c_eithcr'ihe cost of the project or projects as approved in the referendum or the cost 1o

Qg, | 5.  "




amortize all debis related 10 the :\pprovcd projects” (5}'--1—.‘»7—.“»()(/3.)(5)).‘z The County further
contends that, as the excentive director of SCDOR. the Direetor has a duty 1o see that the
statutory dufics of SCDOR arc carried out.

A. THE TRANSPORTATION ACT

Art. 'V‘lll. Constitution. ~Haome Rule.™ and the provisions of Act 32 place ti]c‘ ahility to
raise and expend revenue for a county lrupﬁpm’luliun lax squarely In ih‘c: hands of Richland
County and its citizens following a referendum. Article VI of the S.C. Constitution provides:
“The General :Assembly shall provide by gencral law ['or_'thc, structure, organization, powers,
dutics, functions, and the responsibilities of counties.”™ S.C. Const., Art. VIII, sec. 7.

The General Assembly, atier the constitutional amendment was approved by the
clucmrurv; of South Carolina, enacted the gc11cr:1I law implementing Home Rule for lm“ul
govcrnmcﬁl in Soutﬁ Curnliﬁn so that countics and other local governmcms can govern
themselves and .not be subject o dircction and control by the South Carolina legislative
delegations or Stulc gaverament.  See H;)sp. Ass'n v Cive of Charleston, 3200 S.C. jl‘), 464
S.E.2d 113, 117 (1998); Knight v. Su/i.s-bur_,v.“Z(wZ S( 365,571, 206 S.E. 2d 875. 877 (1974).

Title 4 is the title.of the South Célrolinu Code of Laws enacted by the General Assembly
to implement the gencral Jaws grunting powers and dulics to county gi)vemme'nls. In codifying
the Transportation Act, the General Assembly made ii A _paﬁ of Title 4‘ CI()un;ies _-S.C_'(‘.odc
Ann, §§ 4-37.-'1(),.01 seq. (Suép‘ 2015). The General Assenmnly’s imcnl_ in passing the Act was to
grant additional tt.xxin‘g power and authority to cauntics (0 pr(.widu alternate means of lunding fur

the countics” transportatlion needs..

" Other than §§ 4-37-30(A)S ) (%), (15) and 4-37-50 discussed hercin, §§4-37-30(AY4)(h) and (13} presribe the -
ather limited duties Defendants have inadministering the Penay T that are not applicable here.




The General Assembly adopted Act 52, 1995 Acts and Joint Resolutions— The
Transportation Act and made the following legislative finding;

In furtherance of the powers granted 1o the counties of this State pursuant o the
provisions of Section 4-9-30, and Section 6-21-10 ¢t seq., of the 1976 Code, each
of the countics of this State is authorized to establish transportation authorities and
1o, finance. following the public hearing and referendum required in this act. the
cost of acquiring, designing, constructing, cquipping and operating highways,

- roads, streets, and bridges, and other transportation-related projects, cither alone or
in partnership with other governmental entities including, but not limited to, the
South Cdl’()llnd Department ol Transportation.

Act 52, Section 1, S.C. Acts and Joint Resolutions 1995, This language 18 the preamble and

- introductory statement as 1o the purpose of the Act.

S.C. Code Ann. §4-37-30(A) provides. in hcr’(inum part:

To accomplish the purposus of this Lh(lplt.f countics are empowered (o] 1mp0§c
- a sales and use tax as pr()\ldcd initem (A) . : :

(A) Subject to IhL requirements of lhls section, the governing body of a
counly may impose by ordinance o sales and use lax in @n wnount not to exceed
~one pereent within its jurisdiction for a single project ar for multiple projects and
for a specific period of time (o collect a limited amount of money.
Richland County chose to use the sales and use tax provided for in §4-37-30(A) when il
adopted the Ordinance. I find that the Transportation Act was adopted by the General Assembly
in furtherance of Home Rule (0 give counties the authority (o adopt an alternate funding source

to pay the cost associated with transportation-reluted projeets.

B. DEFENDANTS MUsT PERFORM THEIR DUTIES UNDER THE TRANSPORTATION ACT.

Once Richland County Council cnacted the Ordinance, the Referendum passed. and
SCDOR was notificd ol the passage of the Referendum (§4-37-30(A)(4)(h)), SCDOR and the
Dircctar have certain mundatory or mintsterial dutics they must perfarm under the Transportation

Act. A duty is "ministerial when it is absolute. certain, and imperative, involving merely the




execution of a specific duty arising from {ixed and- designated facts."i Wfl.s'(:ﬁ. v. Preston, 378
S.C. 348.354, 662 S,E;2d 580, 583 (2008).

o The General Asscmbly chose to usc the wor{l"‘musl" vis a vis the SCDOR's duties
prescribed in §8§ 4-37-30(AX8) and (15) and the word "Shu”” regarding SCDUR'S duties under
§8 4-37-30(A)(16) and 4-37-50. ‘Bt)lh the words “must™ and “shall™ arc mandatory words and
direct an agency to do something. v*‘Musi" is mandatory language. Starnes. v, South ('.'urulz‘nlu
Dep 't of Pub. Sufery. §42 S.C. 216,221,535 ~S.li.2d 665. 667 (C1. App. 2000). Lyually. “shatl”
is mandatory Izmguﬁgc. South (.'am!iYna Dep 't of Hz’g/n.r.c{_vx & Public .Trcm.s'p. v, D?ckir_z.wm. 288

S.C. 189,190, 341 S.E.2d 134,135 (1986).

1. Detendants” Have the Duty to Administer and Collect.
In support of its Pctition for ert of Mandamus, the County cites to § 4-37-30(A)(8).
This statute proﬂ-idcx vin pertinent part: “|t[he tax levied pursuatﬁ to this section must be
administered and collected by the Department of Revenue in the same mauhcf that other sales
:}nd use taxes are collected. The Department mu.y preseribu \hc..u'nmumx which may be.uddcd 1
© the sales price because of the tax.” Certainly. Ihe.clcz_ar and unambiguous Ianguagé of'_§ 4-37-
J0(A)8), established SCDOR and the Director's duty to collect and admin‘islcf the Penny Tax on
behall Qf Richland County, as the governmental entity imposing the Penny Tux. |
In Owen Industrial Products, Inc. v, Sharpe, 274 S.C. 193, 197, 262 S.E.2d 33, 35
(198, the Supremé Court addressed the adminisiration and collection of taxes and held: ~The
-fnctv that all taxces, whcthcr county or school district, are. levied by fhc county auditor and
“collected and disbursed by the county trcasurer is of no relevance in determining the present
guestion.” The mere act of administering the tax does not change the status of the tax.” As noted

by the Supreme Court years ago in issuing a writ of mandamus to compel a public official to pay
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money 10 a éoumy: “there can be no di§]>ule of 'thc }5r0posi1ion thal: Q’hen a public (il'ﬁcer.'
receives money for the public use, he is trustee- to receive ‘such monies and to pily them to (hL“
public official or function for whom‘ or which they were invtendcd." Sumier County v. Hurst. 189
S.C. 316, 319, 1 S.E.2d 242, 244 (1939). 'SCDOR und the Dircrtor have not asseried that they
arc not collecting the Penny Tax for Ru.hlfmd (ounl\ s use for public lmnSpurmmm rc!‘uud
projects. SCDOR and the Dircctor stmply disugrcc with the County as to how the funds can be ,
c\pcnded under thl. Tr’umporuuou Act.

I lind that §4-37- _7()(A)(8) imposcs on SCDOR dlld the Director the du(\ to levy thc.
Pcnﬁy Tax, collect the Penny Tax Revenue, and assure [hL{I the Penny Tax Revenues collected in
Richland County: are properly accounted f‘br as func|§ belanging to Richland County.

2 Delendants’ Duty to Remit the Penny Tax Revenues.

SCDOR ;md{the-.Dircctor also have u_(lu\§ {1 rL;‘i!\ii the Penny Tax Rcvcixu@ they collect

(0 the Treasurer. 'S.C. Code Ann. § 4_37-30(/\')-( 15) provides, in pertinent part: “The revenues of
L _ : | :

the tax collected i’nv cach county [by the Department] pursuant s this sertion must be remitied o

the State Treusﬁrgr and credited to a 'I'und Seprate ;l;ld distinct from the general fund of ihe

Stmc.."

’in.ils plain and ()Tdit1afy nwuniné. “remit’ means o send (mnméy) LiS»'d payment.” See
hnp://’www.murrz'am-u-'c’h.s‘!cr.c()m/di('lionai(_\"/rw.rm (Junc 23, 201()) Section 4-37-30(A)( lS)
lmpmcc the ministcrial Llu1) on ‘S( DOR dl'ld the Dmuorrm <<.nd the. Pumv Tax Revenues
SCDOR collects for Richland (“ounr\ fo lhc Treasurer-on a qu.ll"l(.rl\/ basis. Thl.\' same statute
also imposes a duty on Richland County to use these revenues und interest carnings. “only for the

purpose stuted in the imposition ordinance.” S.C. Code Ann. §4-37-30(A)(15)

@Z;o | i - . |




[ find that the plain and unafﬁbiguous language of §4-37-30(AX15) imposes on SCDOR

and the Director the ministerial duty to remit the 2016 Second Quarter Penny Tax Revenuc” it

“collects on behalf of Richland County to the Treasurer.

~

3. The Lewislative Intent of the Transpartation Act Is to Authorize Defendants to

Exercise a Duty to Remit the Penny Tax to the Treasurer.

The cardinal rule of statutory construction-is to ascertain the inteat of the Legislature.
Section 1 of Act 52 specifically states the legislative intent behind the adoption of the
Transportation Act. The chislaluré found that each county is authorized to finance “'the cost of

acqulrmg, dux&,mng conxlruumg Lqmppmg and operating highways, roads, strects, and

bridges, and olher Lransport_unon—rclatcd projects.” Ihuu legislative findings are-of 1mp0rhmce

in determining whether SCDOR and the Directar have any discretionary authority to exercise

control over the Penny Tax as they claim.” The County is given the authorily 1o exercise control

- over its Penny Tax Program. ‘The words “acquiring. designing. ... and operating™ cannot be

ignored. See e Stare v Thift, 312 S.C. Zb‘?.. 440 S.E.2d 34&. 334 (1994 ) "preamble of an act
may be usud as a guide in determining legislative intent” and " [1]0 define th purpmu of the 1991
Ethics Ac(, one need look no further than the preamble”); Sloan v f mwd\ of Hunley, Inc., 393

S.C. 152, 711 S.E.2d 895, 898 (201 1) (Supreme Court addressed lcgislutivc intent "as expressed

in the preamble to our FOIA statute"): Benjamin v. Housing Authority of Durlington (.‘m:m}‘. 198

S.C. 79, 15 S.E.2d 737, 738 (194 1) {legisiative Yindings Lfru accorded "great weight breause of
the high regard we hold for a coordinate branch of the government"); and bl"(?!.?()fz v. Sellers, 299
S.C. 420, 385 S.E.2d 369, 374 (Ct. App. '1()8‘)) ‘(Cnurt of Appcals cited Act's prcambl‘c as

"expressly stating” legislative intent), I flnd that the legislative intent of the lmmpormnon Act

QvA , 11 . 4 K :



is (0 give authority to the County lo administer and operate the Penny Tax Progiam and (o use

the Peany Tax Revenues and interest carnings only for the purpose stated in the Ordinance,

C. TuE _CouNTY HAS A SPECIFIC LEGAL RIGHT FOR WHICH THE . DISCHARGE OF

DEFENDANTS' DUTIES ARE NECESSARY.

| S.C: Code Ann. § 4.-37—3()('/\) gives the Cou.nly the :1ulhm'vity to impn..sc the Pcnnyw'l“:lx.
Richland County has the CXPICSS statutory right lovhuv? Penny Tax Revenues generated in thé
County caltected, held, and ;tccgwu;l(ed (e d_istincgly t'foni any other taxes which SCDOR éol!ccix
and udmiAniSrcrs. S.C: Code Ann. § 4-30-37(AX8). Ri.chlungl County, as the county imposing the
Penny ']‘Qx. has the exprcvss statutory righl to receive the quarterly distributions from the
'[‘fcasurcr based upon SCDORs rcmﬁlance ot P.cnn)" Tax Rcwnu‘es‘t'o the Treasurer. S( Cade
Ann. § -1-37-30(15) (*"I'he State Treasurer shall distribute the revenues and all inlcrcsl carned on
the revenues while on dcpoxii with him guanerly to 1hr:_cm.nvn>- mn .wh;ch the tax is 'imposed.").
SCDOR’'s statutory mandatuf to remit the Peiny Tax ]{L;\-'CIILICS is “a corresponding impcralivvc

duty created or imposed b\ law.” “I’nrwr;‘ 334 S.Coat 18,512 S.IE.2d at 497,
[ find pursuuﬁt to the br()visin)rls of §§ 3-37-30(AXK) and (15). the County has a specific’

legal right to reccive the Penny Tax Revenues collected in Richland County.

n. THERE ls NO OTHER LEGAL REMEDY FOR THE COUNTY.

The Transportation Act dvocs not pravide an administrative remedy for the C()uﬁty o
challenge thc»rccr>xnnwndaﬁions of SCDOR and the Director. _Dcfcndm{ls have stuted in their
Answer that unless the County complics with' the st;mdurals S(‘D()ﬁ and the Directar
récommcnd .thc funds rightfuily due lﬁu\(.‘oun&y wiil be wilhheld. While SCDOR is an
administrative ugenc‘)" of the Slalc".. is d.cmvunvds that Richland COU“W comply with Detendants’

recommendations do not fall within the delinition of a ~contested case™ under the South Carolina
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Ad.minismuive Procedures Act. 's&u S.'Cl, Code Ann. §§ 1-23-310(3) und 1‘;23;5()5(3) (2005).
Therc is no other legal remedy for-the C()un‘ty than mandamus. |

This Court issucs a 'Wfit of Mandamus dirccting SCDOR :md the bircclor 1o rcimi[ the
Penny Tax Revenues t'm; the quarltcr cn_di‘ng Tune 201610 the Theasurer us it routincly has since

the Ordinance became effective pursuant 1o Rule 65, SCRCP.

il DEFENDANTS HAVE STANDING TO ASSERT THEIR MOTION, COUNTERCLAIMS, AND -

THIRD-PARTY C()t\-t‘PLMN'r.

| "To have standing. one must have a personal stake in the subject matter of the lawsuit,”
Stoan v. Greemville Cnrv., 356 S.f.‘. 53.I., 544, 590 '.S.E.Zd'338. 343-40 (Ct App. 2003).
"Standing may be acquired: (1) by statute; (2) lhrbugh the rubric of ‘constitutional standing’; or
(3) under the 'public importance’ exception.”. .S, (-iju/img Pub. In:crcsl.1;’();1.,‘1(1. v S Caroling
Dep't of Tr'anxp..'—'t!’l S.C. 18, 24, 770 S.E.2d 399; 02 (Cv. App. 2005 citing ATC S. Ince. v
Charleston Cniy., 380 S.C..‘(')l, i‘»)S, 669 S.E.2d 337, 339 (2008)). When addressing standing in a
dispute bhctween WO ‘gox-}-cmmcn.lul ugcncic'\:‘{. Lﬁe-Suprcmc Court has htl.d that if onc Puhlic\»‘
ugenéy attacked "the action of ;mother___ the ‘COlTlplui\l'lillg agency must at Jeast show that is has
‘ some special interest from,w'hicvh it 18 Chargcd with responsibility that jm.a_\" Bc advcrs’c.lyruffcclcd
by the action attacked.” Camp vy Board of Public Works, 238 $.C. 461, 469, 120 S.E.2d 681,

© 684-85 (1961). . | | |
.SCDOR uand ihc Director have a level of stalulnr&-’ authority to OVEISCe the County's usc
of the’l"cnny Tax Revenues, S.C. Code Ann. § 12-4-_1() charges SCDOR with the right and duty
10 udminister’gmd cnforce the revenue laws of this State. Furthérmore, pursuant to S.C. Code
Ann. § )2_—4-31().. SCDOR has broad uﬁlhbrily 0 f:lciinnbw Tax ndmillaislralion, regulation, aﬁd
enforcement. Thc.'I‘ransporlation Act, in S.C. Code Ann, §4-37‘-3(_)(8}, vs.;pCCificully'providcs that
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the "tax levied pursuant to this section must be administered and -cnlléclcd by 1hc.Depm'tmcm of
Revenue in Ihc.'Samc manner [-hilﬁ other sales zmd‘usc taxes are collected.” SCDOR's authority
. :
for tax udm_inistratio.n, regulation, and enforcement as it relates to sales and usc taxes is pmVided
for by S.C_. C()dc. Ann. § 12-36-2660), which states that the "Department of Revenuc shall
' administer and cnforce the provisions of this chapier [Chapter 36]."  Finally. SCDOR and the
Director claim 1o have certain l'liduciubry dutivs owed to shc Citieens and taxpayers of the State :mﬁ
-specifically Richlahx_d County. Given this level of stafutory authority, SCDOR and lhr: Dircctor
have a "special interest” in the County's use of the Penny Tax Revenues sutficient to confer
smnding_upon Dct’end;mt.s' for lhé ltimited purpose of prescting the c‘lvuim's in ifs Motion, Cross
Claims, and Third Pany Comf)luim. _

F_u'rthcrmgrti, -SCDQR and the Direcmr_ have standing based on the public importance
e)«'c.t:ptioh.J South Carolina has long recognized (he public iﬁmn‘n‘t:tm‘c cxcepiion’ to the general
Standing requirements. ATC Sowth, Inc. v, Charleston Cney., 380 S.C. 191, 198, 669 S.E.2d 337,

- 341 (2()(]8). Standing is not inﬂéxible and may be conferred upon a party when an issue is ol
such public importance as to require 1ts resolution for future guidance. - Id. The nced for fulure
gpidam‘c through a Cnun'rcs‘o\ulion is the key ln. public importance analysis. 8. (.'urr)h‘n& Pub.
huerest Found,, 412 S.C.av 24, 770 S.E.2d ar 402 (citing Baird v. Charleston ( m'\. 3338,
519, 53[.' 511 S.E.2d 69, 75 (1999)). “It is this concept of 'future guidance' that gives meaning to
an 1ssue V\;hich transcends a pufe]y pvrivatc.nmlte-r and rises to the lcvgl of public importance.” /d.
“For a court fo relax general standing rules, the matter of importunce must, in the context of the

case, be mextnicably connected (o the public need for court resolution for future guidance.” /d.

* The County argues the public interest exception applies only o private individuals-and-not 1 staie agencies and
olticials based upan the court's holding in Sloan v. Greaiville Caty. 3560 S.C. 331 348-49, 300 S F.2d 33%, 347
(2003). After a review of Sonth Caroling case law esk |hl|shmb the public interest exception, this Court could not
(ind any evidence of such & limitaton.



p. 754 (fints. omitted). Further, “|i]njunctions against government agencies will be granted when

In this case, the public intercst involved is the prevention of the unlawful expenditure of
money raised by Iaxali.on.' See Sloan v. School Dist. ()fGrvwn*i//c C?zfy.. 342 S.C. 515,522, 537
S.E.2d 299, 303 (2000). The method in which the Penny Tax Revenues are spent is a matter so
impaortant lo the citizens ol Richland County Ih:-lt itis ianlricahly connected to £hc need for court
resolution for future guidui}ﬁc._ “As discussed above, the resolution. of this 1ssuc will not only
impact the laxpa-tycrx of Richland C()umy, hu‘l counties lhr(;ugh(;ul the State with their ()”w-'n>pcnny
tax prograrﬁs. 'Thus, the County's spending of tﬁc Pcnnbeu.x Revenues'is ,Of sulficient public
i[11p(1rlaﬁce to confer standing updn-SCDOR and the Director for the limited purpose of.thc
resalution of the uniqﬁc issucs raised by this cuse.

111 MoT1ons FOR INJUNCTIVE RELIEF

The partics secking to be enjoined in this case are both governmental entities—one a
county- and political subdivision of the State and the other a State agency and its Director, an
ofticer of the State. Courts will restrain governmental agency actions "when they are clearly
outside its statutory powers, inconsistent with fegislative intent. or if it can be shown that the
pending action of the agency is ultra vires or without authority.” Am. Jur.2d, Injunctions. § 158,
the request ... sceks to enjoin an agency from executing a law in an unlawful manner or from
executing an illegal measure.™ Jd at § 159, p. 755 (fints. omitted). Finally.

[ijnjunctive redicf is available against agency actions when ihey will result in

irceparable injury or an cxtraordinary irreparable harm.  Flowever, an injunction

“will not be granted when the complainant has an adcquate remedy at law. As a

general matter, a plaintiff secking to enjoin - governmental ageney  nust

demonstrate that it has no access o the ordinary remedy of monctary-reliel.

Id ar § 157, p. 753.




In order to rcceive an injunction, a-parly must demonstrate that the opposing pacty’s

threawened actions will cause the party irreparable harm, il has a likelihood of success on the

1

merits, and it has no adequate remedy at law. Denman v. City of Columbia, 387 $.C. 131, 140-
41,691 S.E.2d 465, 470 (2010): see wlso Ruwlison Road Homeowners Assn Ine. v, Jackson, 395
S.C. 25,35, 716 S.E.2d 337, 343 (CL. App. 2011).

Richland’anum}'S Declaratory .iudgnicnl v("omplaim seeks a declaration "dcc.lurin‘g
Richland County is not subject to Defendants” directives, dcrﬁands, or ordcrfs'on any matter
rcllated to Rich[uﬁd ("o_umy's spendihg of the Penny Tax Revenues.” Richland County sccks‘ to
“enjoin or otherwise prohibin i)ct'cndmﬂs from issuing dircé.tivcs. dcmands. or orders on any
" natter related 0 Richlgnd County’s spending of the Penny Tax Rcvcnue;f‘

SCDOR and the Director's Declusatory Judgment seek o declarstion thatt (1) the

Ordinance is void on ity face; (2) the County has applied the Ordinance in 4 manner inconsistent

with the Transportation Act;'(S”) the Penny Tax RL;'Venucs h:w? becn expended in un imprhpcr
manncr 1hat 18 inconsistent with the Transportation Act; (4) the Count)-"s.unrcslricled spending
prevents the SCDOR from fulfilling its duties and rc_sponsihilitics under the .Transpormtion Act;
(3) the County and Third Party DefcndunS have .c'ngagcd in a civil conspiracy and the
Department and Richland County Tax Payers have sulfered special damagcs so that the County

should reimburse the Penny Tax Revenues und Third Purty Defendants should disgorge profits;

and (6) County and Third Party Defendants huve cngaged in a vonstructive fraud and the

Department and Richland County Tux Paycrs have suffered special damages so that the County
should reimburse the Penny Tax Revenues and third party defendants should disgorge profils.
Defendants seek a permanent injection:

t . .

Enjoining Pluintiff, and Third-party Defendumts, from making any  further
payments, expenditures, funding. contracts, or other obligations of Penny Tax
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Funds unless and until Pluntiff adopts and implements IRC 263/263A a3 a
standard, some’ other acceplable uniform standard. and/or other appropriate
safeguards 10 ensure that expenditures of Penny Tax Funds qualily as allowable
costs under the Act und therefore, are s proper use of Penny Tax dolars,

A. PLAINTIEF'S MOTION l~‘()R‘ TL‘M?()R/\RY INJUNCTION IS DENIED.

Plaintiff’s Motion [or Tcmporary Injunqion is ;IC[lie(l because the County is unable o
..\how there s '.nn other adequalte remedy at law in lighlef the Courl’s decision above g,ramin_g
Plaintifl's Petition for a Writ of Mandamus. “This Order requires the Dircctor to direct the
Department to remit the 2016 second guarter Penny Tux Revenues to !th: Treasurer. vTh'creforc, it
is not necessary for the Court to further enjoin Defendants from laking actions to harm the

County. and Defendants Motion tor Temparary Injunction is denjed.

B_. DEFENDANTS' MOTION FOR A\ INJUNCTION 15 DENIED,

Defendants' Motion for Injunctive Relief is denicd because SCDOR und‘thc Director will
not suffer irfcja;:rabi_c harm if the Injunction is not issucd against Plaintitl.  SCDOR and the
Director have ullcged thcy will be irreparably hurméd. but they havé fai!c-d to carry their burden.
None of thu affidavits provided (;’1 the Court m. support of Defendants’ Motion discuss any injury
that cither the Department or: the Director will suffer if the County continues ils Penny Tax:
Program. Conscqucr&tly, Defendants’ Motion lor Injunctiv; Reliel is denied.

Iv. DEFENDANTS MOTION FOR APPOINTMENT OF RECEIVER. 1S DENIED,

[ find that SCDOR and the Dircctor do not huv.c the authority to seek appoimme_nt of a-
receiver, Dct'cn;iams are creatares of- stuiuté operating as part of the cxceutive hrancﬁ ol
government. S.C; (To.dc Ann. § 12-3-10 (2014). Neither SCDOR nor the Director have tbc
statutory suthority to pctil»ion the Court for appointment of a recctver to ﬁl;ﬁ.\hﬂl. administer and

enforce the Penny Tax Revenues collected in Richland County. There is no statement in any
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s_'t.'.umc governtng SCDf)R that mcn[iohs :1ppuintmc‘n§ of a receiver. | Therclore. neither the
Director nor the Deparmicm has the authority 10 request Ihi-l“hC‘ Court abpoint a receiver.

The Legislature can c.\'ps'csély grant such ;:dthknily ld -Dcfc;ldamts, but it has not done so.
Other state agenéies are given szzuu((;ry authority o request that a count ab;ﬂ»iﬁl a receiver. For
'cxamplc, the director (I)f the Department of Inscranee ('"DQI)“ j$ given the authm'iyy 10 reques
the appointment ot a fL;cciver.

If he considers il necessary. the director or his designee may apply (0 a judge of the
circuit court to issue an injunction restraining o domestic insurer whose certificate
of authority has been suspended, in whole or in part, from proceeding turther with
its business. The judge may immediately issuc the injunction and, upon notice and
after a full hearing -of the matter, may (a) dissolve or modity the injunction or
make 1t permanent, (b) make all orders and judgments necessary in the mutter, snd
(€) appoint agents or a receiver Lo take possession of the property and effects of the
insurcr and to seftle its affairs, subject (0 uny rules and orders the court prescribes.

S.C. Code Ann. § 38-5-160. 1f the Geaeral Assembly had intended 10 give the statutory authority - A

to the SCDOR Director, it could have and would huvc done su, just as it did the Director of DOL
SCDOR and the Director do not have authority to request (hat this Court place the Peany Tax
Revenues with a Receiver. Defendants™ Motion for Appointment of a Receiver is denied.

[ further find that SCDOR and the Director’s request for appointment of a receiver is

untimely. Defendants clearly acquiesced in the County’s adoption of the Ordinance passage of’

the Referendum in 2012, SCDOR imp!émenicd fevying ﬁud cottecting of the Peiny Tax in May.
2013, Deféndums do not dispute flmt SCDOR began collucting and administering the Penny Tax
in M;xy 2()13'_; and hégan remitting the Penny Tax Revenue to the Treasurer in July 2043 1 find
that having made quarterly remittance to the Treasurer pursuant m s ‘stz'lltumry duties u'ndcr the
Transportation Act for some three years, SCDOR and the Dircctor are not icntiillcd. under any

cquitable theary, for the appointument of i receiver,

" The Director Tad nol yet heen appointed as the direetor of SCDOR and hecame ageney director in Januaey 2014,

-~ Ih)
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V. CONCLUSION

' ACCORDINGLY, THIS COURT FINDS:

L. SCDOR and the Director’s duty to remit the Peany Tux Revenucs {0 iﬁc Treasurer
pursuant to S.C. Code Anq, § 4-3()-37(/\).(!5)1.\"-11 ministerial dut}'- which Defendants are bound
by law {0 carry out. | |

2. SCDOR "and the Director's duty pursuant to S.C. Code Ann. § 4-30-37(A)(8) to

administer and collect the Penny Tax Revenues raised in Richland County requires Defendants

-t administer the fevying and collecting of the Penpy Tux Revenues.

3. SCDOR and the Director's duty pursuant to S.C. Code Ann. § 4-37-30(AX15) is

10 remil the Penny Tax Revenues collected in Richland County to the Treasurer, and this statute

describes the method by which the revenues are to be distributed to the county ir which the tax (s

imposcd.

_ 4 SCDOR and the Dircctor's duties pursu:ml 1 S.C. Code Ann. §8§ 12-36-2660, 12-
4-10, 31(9) nﬁd 387, 12-36-2661) ure gcncrdl authority under Title 12-Tuxalﬁ)n. These statucs
do not change the specific nature of the dutics imposed on Defcn:dums. pursuant to the
Transp()rtmi;)n /\c( l(:) remit Penny Tax Revenues to the Treasurer on a quarterly husis.‘ '.

5. Other than to request ihe issu:xpce of & Writ o.f M:mdamus. Richlund County does
not have an adequate rcmcdy.m_mw to recover the monetary damages done 1o if if Detendants
fail to carry out their dut.ies under the Trur'lsmrlation Acl.

0. Defendants do not have the statulory z'tuihoritv\' to move this Court lor the

appointment of a receiver.




I'' IS FURTHER ORDERED THAT:
A Writ of ‘Mandamus . is- issucd against (he Director requiring - him to direct the

~ Department to remit the 2016 second qudrter Pcnny Tax Rev enues o lhc Treasurer,

AND IT 1S SO ORDERED. Z
: ' | v g ey \; | '

Judge G. Thomas Cnopu
Fifth Judicial Cireuit

JuneFe . 2016 . E : ‘
Columbiq, SC ‘ :

c
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