STATE OF SOUTH CARQILINA )y INTHE ('.‘OUR.T OF COMMON PLEAS
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'AMENDED O’Appeal

Richland Coumy, South Caroling,
' Docket No.: 2016-CP-40-3102
Plaintill,

'

The South Carolina Deparument of Resvenue,

and Rick Reumes, 11 in his official ‘ ' ( o ‘s
capactly as its Director, ORDER GRANTING pLAINTl}?F‘S 5—; —'
- PETITION FOR WRIT OF o g

o,

Defendants/Third Party Pluintitis, MANDAMUS, DENYING PLAmTln”f-. T

MOTION FOR TEMPORARY ¢-: AR
v. INJUNCTION, AND DLNYIN(y e
DEFENDANTS' MOTION FOR” SO
Rictland PPT. o joint venture consisting INJUNCTION AND IN THE 2 o =
of M.B. Kahn Construction Co., Inc., ICA ALTERNATIVE APPOINTMENEF O b -

Engineering, {nc., wnd Brawnstone
Construction Group, LLLC. as o unit and
individually,

RECEIVER

Third Purty Delc ndzuf!s.

This matter comes helore the Court by way of three Motions to Reconsider, pursuant o
Rules 52, 59(c), und 60(b), SCRCP. filed by Plaimift Ricfﬂ;md County, Sﬁt.nh Caroling,
Delendants and Third Party Plaintitts lhu. South Carolina Department of Rc\!cnuc and Ric‘k
Reames, 111 ih his official c:xpncily as s director, and Third lfurty Dclﬁnd;ml Richland PDT,
Specificially. all three 'pmt.ics asked this Court to reconsider its June 30, 2016, Order Granting
Plaintiff's Petition for Writ of Mdn(lde\ Denying Plaintiff’s Motion {nr Temporary lmunctmn'
u‘nd Denying Defendants’ Motion for Injunction and in the Ahcrnmivc /\ppoinu'ucnl of Recciver,
HZ;\’illg cansidered the puriius' pleadings und m@nurundu of law. this (."Ou.r.r GRANTS IN PART
Plaintiff. Defendants, and Third Pany f)cl'cndemls' Motions 1o Rec;)nxidur. Acmrdmgly. 'l.hc

Court’s June 30. 2016 Order has been aniended as Tollows:

a. o




This matter came .hclk‘)rc the Court on Junc 28, 2016, by way ol’va Petition if()r Writ af
M;mdumt.ls';md..-"'or'Motiun For '{'émpurar_\f lnjuncl.iun (_"‘Pfuinlil'f‘.\: Motion™) broughi b\ Plaintift.
Richland (;'oum.\'..S(mlh Carolina, ("County.” “Richland County.” or “PlaintifT™) pursuant 1o
Rule 63, SCRCP, seeking 1o require Detendants, the South Caroling Department of RcvchgeA and |
Rick Reames, H11 in his ofticial capacity as its dircdor, ("SCDHOR. "Divector,” or collectively
“Defendants™) o carry out it statutorily pruscrivll)cd duties undcf the Optional Methods Tor
Finuncing Transportation Facilitics, S.C. Code Ann. §§ 4-37-10. ot scq.A("‘('ransporlatimi Act” or
“AC). Plainu{fs Monon vis a vis l)w.\\-‘x'i!'of Mandamus requesis that this Coun direct
"Det‘endzinG o rcmif to the 'l‘rcuﬁurcr collected Penny Tux Revenues f(-)r sale§ and use tax

_ iransaétions within Richland County.‘including the July 2016 ull_t)cu(iun and remittance due and
all future ulloczui.ons and remittances,” l’luimii.‘f‘s Mmin.n vis @ vis the Temporary lojunction
requests that this Count "chjoin o otherwise prohibit l)eit‘ndaml-l'mml issuing ,dirccli.\'cs,
demands. or arder an any muuér_rclatbd to Richland County’s spending o) the Penny Tax

Rc\'e.nuc,\x"

Additionally, (hc.(fourt heard SCDOR and the Dircctm"s.Mmiun {or Injunction or
/\ilcrnzili\-'cl)' for the Appointment of a Reeciver. 1)cf'€ndants‘ Motion is based on its
interpretation ot the 'l'rnnspor(zninﬂ Acl W only .uuthmixc Plaintitl’ (o expend Peuny Tax
Revenues on cupital COSIS. SCDOR and the Director ;:ﬂucrt that hccuusc,kichlam_.! Cauntv's
expenditures i‘nclude cxpchilurgs for administrative costs (non-capital costs), Defendants are
statutorily and (équilubly authorized to withhold the Penny Tax Rcvcnuc‘.

Benjamin F. Nicholson, 1V, Fsquire, M. Elizabeth Crum; Esquire, Ruy N. Stevens,
Esquire and Ray .I;'..'Juncs, Esquire, uppearced for Richland (‘.()ﬁﬂly. JTames E. Smi%lL Lisquire,

t P - . . . . .
Presumably this interpretation would apply 1o any other counties adopting # siales and use lax ordinanee pursuant w
the Transporkation Act. :
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Dvlan W. Gol, Esquirc‘, Dana R Krajack. Esqﬁirui and Nichole M, Wnnlcn, Esquire appeared
for Delendants. | | |

Fo; the reasons set forth below, | GRANT Plaintiff s Petition for Writ of Mandamus.’

| FACTUAL/PROCEDURAL BACKGROUND

On July 18, 2012, pursuant to the Transportation Act, Councit enacted Ordinance No.
U39-12HR ("the  Ordinance™) schcdhling a referendum on November 6, 201 2. (the
Referendum™) for the purpose of seeking approvai of the clectors of the County of « penny S:lIéS
and use tax ("Pcnn;\' Tax.™). The Ordinance pm\'idcld for lhcV(.‘ount_\"s;'implcn_lcnlulion of the
Penny Tax upon nppmvﬁl by ihu clectorate of the referendum. On November 6, 2012, the volers
approved lixc referendum. The results of the Referendum were challenged in Letts v. Richland
County et al, Appellate Case No. 2012-213679, and on March 21, 2013, the South Carolina
Supreme Cowrt (“Supremc Court™) unanimously denied COrorars 1o (lu:', Lers challenge of the
Referendum. Privr 1o the County hringing this action. there have been no ()1'ht:r vourt challenges
to the Ordinance in the almost four (4) years it has been in effect. |

Following approval of the Referendum, Richtand (County cslahlish@ the framework flor
the 1mplementigtion ot the &rarxspurlzufnn improvement program (,"Transpnrlalimi Penay
Program™) 1o be paid tor by the Penny Tax collected pursuant w the Reterendum (-“Pcnny lT:tx
Revenues™). The Peany Tax became elldaive on VMu) 1. 2013, and SCDOR began collecting the
Penny Tux Rcycnué M thuvt limc; From May l 2013, 10 dute. SCDOR has reminied the Richlind
County Penny Tax Revenuc allocation (o the South Carolinag State '.["rcz\surer (ic “Treasurer™) as
required by S.C. Code Ann. §4-37-30(15),

The chmnu]ugy.lcnding to this action began in April 2013, \x;-hun the l)iﬂ:cmr infdrmcd

the County Administratar that SCDOR intended 1o initiate o “review™ of the “Richland County
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Transportation Saltcs Tux™ passed by voter rc[’ércndum' in N(wunhcr ,_()l" On December 3,
'2(”__5. the '.Uirccmr sent a letter to the County requesting the County “correct”™ its actions
“progpectively and by reimbursement for previoushy paid amounts” from the Penny Tax. taking
the 'posi(inn that udmillistrutivt cxpenses ;;anciu(cnl with the Penny Tax Prbgrum could not be
4ptud from the Penny Fm( Revenues.” On Fehruary 24, 2016, SCDOR sent a letter to the County,
reiterating its position that administrative expenses: could not be puid with the Penny Tux
Revenues and thut Penny ‘Tax Revenues cnulq only be used for capital projects.  SCDOR
aitached s "Report on Sales and Use Tax for Transportation Fncili{i.cs: in Richland County”
("Report™ to the letter. This Report contained SCDOR and the Director's instructions to the
County us 1o how the Penny Tux Revenues must he spent and allocated.  On April 1, 2()1@
SCDOR provided the (i(mmy with a list of twelve action items, including recommending the
County use IRC § 263 and § 263(A) vuder the Penny Tax Program.

On Apni} 27, '2!)16, S(TD()R imformed the County Ih:n_un.lcss it comphied with SCDOR
and the Dircetor’s reeommendations regarding expenditures of the Penny Tax Revenues and
.olhcr matters, SCDOR™s manthly allocation” ol ‘lhc (_“«)Uﬂl)ﬁ'ﬁ Penny Tax Revenues and July Lax
distribution would be zero. In ather words, S(:ZDOR would with‘hold‘lhc Penny Tax Rc.v«;nucs it
had colfected trom sales in Richland Co.umy. Inits Al.l.\'WL‘l‘, SCDOR and thQ Dircctor state thal
Penny Tux Revenues cauld anly be cxpended for capial projecets V:end it would withhold
Temittance of lhc‘Pcnn_\‘ Tax Revenues 1o the County ubmil the County put into place the aclinn

items SCDOR und the Dircctor recommended.

 Defendants assert that this letter gave the County the reselis of ity review and put the County on notice that: (1) the
teview had found elements of public corrptionn which had bheen turned over o law enfurcement, (2) there were
clemients ol criminal tax acuvity which SCDOR s tax entorcement division was - investigating, and (1) there werg
improper and excessive-expenditures of Peany Tax Revenues which fell outside the Transportation Act, Only. the
allepation e Lux(hng Penny Lix Revenues expenditure outsicde the Inmpnrhnmu Actis properly before thix Court,
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The County _hug consistently contended- that it has the necessary sateguards in place
through Goverament Accounting Standards and other measures. that SCDOR and -lhc Dirccior
do not have the statutory authority o withhold the Richlgmd C.‘(.)umy l’cnﬁy Tax Revenues, and
lh'd.l SCDOR and the Dircetor have a minisu"riul duty under the Transporlation Act to reﬁlit lhc‘
q-uurlcrl)-'APcnny' Tax Revenues. (or the @COHG quarter of 2016 and thercafter o the "l'vrcnsurcr.

LAW/ANALYSIS

1. Plaintift's Petition fqr Writ of Mandumus is Granted.,

This Court is authorized 1o issue ;; Writ of Mandamus by Art. V. § 20 of the Constitution
of Sot-nh‘ Carolina ("('nn'stitulion"i. Rule 63, S('R("P sets oul. the pmccdurcj for issuing a
Mandn'mus. -. A Mandamus is a remedial wrill that c‘o'urls issuc to order o governmental official or
agency ta perform hisdity ministcri_u.l' dul‘ic:x. “ls priucipal'tuhctinn is 1o command and cxcéu!c.
and not 10 inquire and adjudicate: therefore, it is not the puepose of the wril to establish lepal
nght, but (o enforce one lwhi'ch lﬁas already been established ™ Wilimon 1. Greenville, 243 S.C,
82, 132 S.E2d 169, l'_7'l (1963 see ulso Knight v. Au.s'tin.l?;‘)ﬁ S.COS18. 522, 722 S.E.2d 802, |
S04 QQ012): Porter v. Jedziniak, 334 \( 16, 18, 512 S.E.2d 397 (i‘)‘)‘)) (“'bl’ht‘ primary 'DUWONU

ol a writ of mundumuy is o enforce an established right and to enforce a Corresponding

imperative duty created or imposed by lawy Redmond v Lexington County Sch. Dist. No. 4.

314 S.C. 431, 44'5 SE.2d 44.J { '1_994) [ wrilﬁi' mandamus is ﬁm appropriate for a discretionary
uﬁlhorily); Sanfurd v. S.C. .‘S'lulv..ff'llaiu.v (funnni'}z. 385 8.0 483; 403-494. 685 S.E.2d 600, 605-
606 (2004).

For this Court 1o issue a Writ of Mandamius, the County must show:

{1} aduty of the Rcspondqnt[s] to pbrlbrm the act; (2) (.h‘c ministerial naturee (;l' the

act, (3) the Petitioner’s specific legal right for which discharge of the duty is
neeessary: and () a lack of any other fegal remedy, A ministierial act or duty is

I



onc which a person puerforms because of a legal mandate which is defined with
such precision as to leave nothing to the excreise of discretion,

Ldwards v, S/u(u,?kx‘.’l S.C.82,96. 678 S.E.2d 412419 (2009)citing Wilson . Preston, 373 S.C.
al 354‘ 602 S.FE.2d at 583): sew alse Sanford, 685 S,-I:ﬂld at 6006, o
Inldccidiné whether 10 grunt llw‘Pcliti(m for Writ of Mund:lmus, lhirf Court must review _
the statutes at ix.wc.. The pravisions in-the Transportation Act thal the County cmucmis give rise
to Defendants” ministerial duty to rcmi(lth.c Pcml\y Tax Revenues to the Treasuter arc as follows.
The CQumy;is a4 political subdivision of the Siate of South Curoling (the “State™y and s a
crealure ;)!' statute. SCDOR s also a creature of statule, operating as pan of the excculive branch
of government. S.C. C'bd«;‘ Aan. § 1'2--37-}() (2014). SCDOR's genera) powers are found in S.C
Code Ann. § 12-4-310 (2014). The position .u; the Director of the SCDOR s ulso cfcmc_d by
statute,  S.C. Code Ann, § 12-4_-3()_(2()14). “As a creature of 'sl'mulc, a regulatory body is
passessed of only those powers expressly confur.rcd or necessarily implied for it to cffectively
Fulfill the duties with which it is charged.” Captain's Quarters Mutor Inn, Ine. v. S, (,‘uml.inu
" Coastal ('('mm'{/, 306 S.C.‘-ib’b"»-i‘)(l. 413 S'..E..Qd 12,13 ‘( Y91 see alvo b’uzz/q v Huff (in r("_
John W. Heaton, Inc), 319 °S.C. 443, 44..1 462 S.E.2d 273, 274 (1995)(*An adminislrz-x'li\-c
agency has only such powers as have been conferred hyvluw and must act within the authority
'grunled for that purposc."_)._‘ Any authority Richland County. SCDOR. or the Pircclor has wi‘lh
regard 1o regulation of the Peany Tax Rm@mcx, the Peany Tax. o7 the Penny Tax Progmm_'ia
g!cri\»'cd from the Transpartation .':\Cl.
lo construing a Statute, the cardinal rule of .\‘l;llﬁtnry construction s that the intent of the
lcgisialuyc must be ascertained and must pru\)uil-. Stare v, Cry. of l"/()rcn'(‘e, 4(1(1'5.(7. 169, 173-74,
749 S E24 516,518 (2013). Language in a statule should e given its plain and ordinary

meaning. - Adoptive Parcns v, Biolagical Parcus, 315 S.C. 535, 446 S.F.2d 404 (1994), The




Statute must be read as 4 whole with eich section construed lobuhu South ( ‘arolina Suuc Ports
Authority . Juspw (‘nmn\ 368 5( 38K, 08, 629 S.E, 24 624, 629 (2006). Finally, deference
must be given 0 specific statutory pmvisinn conﬁmrcd t-d statute addressing un issuc in
general teems, Spectre, LLC v, South (,far(;lina Depeof Health and Environmental Control, 386
$.C.357, 372, 688 $IE.2d 844, 852 (2010).
| SCDOR is mentioned a limited num'bcr of times in the Transportation Act. R‘ichiand»
County contends ‘;h;n undcr pm\;;sions of the Transportation Acl SCDOR has the duty 1 (1)
7 administer and coHcc( Punn\ Td\ Revenues (§4 37- V)(A)(*{)) (2) remit the Pcnn\ Tax Revenues
to the Ire‘lxurcr (8- 37 JO(AY15)): (’)) Tentit uxmlmuﬁed Penny T 1% lunds to the Treasurer (§4-
37-5[,)); and (4) nmil')' the ('uunly when “the tax has raised rcx'ellucs sufficient 1o proi-")de the
gredler oll' cither the cost of the project or projc?ls s Qpprovcd in the referendum or the cost to
amortize wll debis related to the a_ppmvcd ‘p'mjccrs" (§4<3743()(A)(Sj),“ The County .furrhcr
contends that, as the executive dircclor of SCDOR, the Dirccior has u dut\ o sce lhdt the

\mlumr) duties of 8C DOR are carricd out,

A, THE TRANSPORTALION ACT

Art. VIIIL ("nn.sl‘i;ulion‘. “Home Rule.™ and the pl‘t_)\'il'Sl:(>ll§ of Act 52 blucc the ability o
riise and expend revenue tor a Coun\y (RIRSPOTLAGON X squarely in (he hand.\'.ut' Richland
Couaty and it~ citizens ('olanit\g a rcfcrcndum._‘ /‘\rlicilc VI of the b(, Constitution provides:
-"'lA"hc General Assembly shall provide bby general Tuw for Lhe structure, organizalion, powers,
~duties. ('Qlwtioxxs,zlnd the rcﬂﬁmxihililigs ui"co'untiés.". 5.C Const. A VI sec. 7.

Th;: (;’gncr;d Assembly. after the cuus'!i.!ulimml amendment was approved by the
clectorate (_)f'S(_)ulhb_ Curoling, cnacted the general Taw imp[cnw.nling Home Rule for ltocal

(thcr than §§ 4-37- W(J(/\)(\) (S0, (18] and 4-37-80 discussed herein. $84-37-30CA)CHD) and (13) prescribe Qe
other timited duties Defendunts have i administering the Peniy Tix that are not applicable here.




' gnvchwmcnl in South Curolina so that countics and uther local governmenis can govern
(hemselves and not be subject to dircclia.m and control by the Suﬁ_th Carolinu lcgislative
delegations or State goveroment.  See [f().s"]J, Ass'n L Cty. of Charleston. _32(}' S.C. 219, 464
SE24 113,117 (1995): Knight v. Salishury, 262 $.C. 565, 371, 206 S.F.. 2d 875, ¥77 (1974).

Title 4 is the title af the South Carolina (.‘udC ot Tiws enuc.‘t'_t:d by the General Assembly’
1o implement the gﬁnur:sl laws gr:l.nli'ng powcrs and duties 1o county governments, In codifying

the Transportation Act, the General Assembly made il o part of Title 4-;-~Count.ics~--~S.C. Code

Ann, §§ 4-37-10. et seq. (Supp. 20135). The General Assembly’s intent in passing the Act was to
grant additional taxing powcr and authority to counties to provide alternate means of funding for

the countics™ transportation needs.
The General Assembly wdopted “Act 32, 1995 Acts and Joint Resolutions The
© Transportation Act and made the following legislative finding:

In furtherance of the powers pranted 10 the countics of this State pursuant to the
provisions of Section 4-9-30, and Scction 6-21-10 ¢t seq., of the 1976 Code, cach
-0f the countics of this State is authorized to establish transpartation authorities and
to finance, tollowing the public hearing and reterendum required in (his act, the
cost of acquiring, designing, constructing, cquipping and operiding highways,
roads, streets. and bridges. and other transportation-related projects, cither alone or
in partnership wath other governmental entities including, hut not imited to. the
South Carolina Department of Transportation. \

Act 52, Scction 1, S.C. Acts and Joint Resolutions 1995, This language is the preamble and

{

introductory statement as (0 the purposc of the Act
S:C. Code Ann. §4-37-.‘\U(.~"\) provides, in pertinent part:

To accomplish the purposes of this chapter, countics are cmpowered 10 1mpose . .
2 asales and use tax as provided initem (A) .0

(A) Subject 10 the requirements of this scction, the governing body of a
county may impose by ordinance 4 sales and use tx in an amount not o exceed
one percent within s jurisdiction for a single project or tor multiple projects and
for a specific period ol time to collect a limited umaunt of money.

é’t.-«&-




~ Richland County chose (o use the sales and use 1ax provided for in §4-37-30(A) when it
adopied the Ordinunce. T find that the Transportation Act was adapted by the General Assembly

i Lortherance of Home Rule to give counties the authority o adopt an aliernite funding source

o pay the cost associated with tramsportation-related projecis.

B.  DEFERDANTS MUST PERVORM Fis DUTIES UNDER THE TRANSPORTATION ALT,
ane Richlund County Council cnacted the Ordinance, the Referendum passed. :mdu
SCDOR was notified of lhg passage of the R‘cfcrcm)um (§4-37-30(A)(4 D)), SCDOR ‘zmd the
| Director have certatin mandatory o miriis:crizrl_dulic.\‘ they must perform under the Transportation
./xCl. A duty is “ministcrial when it iy absoluie, certain. and imperative, involving mercly lh'c
'c.;ccu(i(m'of a spcgiﬁc duty arising Jrom fixed and desipnated facis.”™ Wilson v Preston, 378
S.C 348,354, 662 S.E. 2d SK0, 583 (2U08).

The General Assembly chose o use the word "must™ vis a vis the SCDOR’s duties
pr;.xcribcd in §8 4-37-30(A)8) and (15) zmdl the word “shall™ regarding SCDORs duties u‘ndcr
§§ 4-37-30(A)(10) and 4-37-50. Both the words st and “sh;\H;"zu'e m;md.;m‘n':\‘ words and
dircet an agency to do something, “Must is mandatory language.  Starncs L Seneelt Caralina

Dep 't of Pub. Safery. 342 S.C. 216, 221, 535 S.f.:'.Zd 663, 667 (Ct. App. 20001 Ecnia“y, wshall™

is mandatory language. Sowh Carofina Dep 't of tigincavs & Public Transp. v Dickinson, 28K

S.C189.190, 341 S.E.2d (34,135 (1986).

[ Delendunts” Have the Duty Lo.i\_dwmihiswr and Collect,
[n support of its Petition tor Writ of Mundamus, the County cites 10 § 4-37-30(A)(8).-
This statute provides, i pertinent part: “{the tax fevied pursuant to this scetion must be

administered und colfected by the Depariment of Revenue in the sume avanner that other sales

and use taxes are collected. The Department may preseribe the wmounts which may be added o

L.



the sales price because of the tax.” Certainly. the clear and unambiguous language of § 4-37
3B(ANY). established SCDOR and the Director's duty (o collect and administer the Penny Tax on
behalf of Richland County, as the governmental cntity imposing the Peony Tax,

in Cwen fndusirial Praoduces, Ine, vo Sharpe, 274 S.C. 193, 197, 262 S.E.2d 33,38

{1980), the Supreme Court addressed the administration and collection of taxes and held: “The.

fact that all luxcs‘, whether coum,\l= or school district, arc l_c\-:iud by the county uﬁdimr and
collcclgd and .disburscd by the Qnunt);' treasurer is of no relevinee in d‘clérminiug the present
question,” The mere act of administering the tax does not change the status (‘)t' the tax.” As noled
by the Supreme C.Uulr( Yeurs ago in issuing a writ ol nlzllldzln'lﬁ to compel a pubtic official to pay
moncy to a county: “there can be no dispute of the proposition that when a phblic otticer
receives money for xhu. public use, he is truxluc‘m receive snch monices and 10 pay them 1o the
public athicial or function for whom or which they were intended.” Suml(.'r'('uu.u(y v. Hurse, (8
S.C. 316, 319, 1 SIE.2d 242‘ ,244 (1939). SCDOR and the Direcior have not asserted that they
are not collecting the l’c(ln)’.’[.fl.-\" tor Richland County's use for public tmn.\p‘nrlalidn related
projects. SCDOR and the Dircctor simply disagree with the Couhty as 10 how the funds can be
prcndrd under li\c Transportalion Act,

I find that §4-37-30(A)8) imposes on SCDOR and the Dircctor the duty to levy the

Penny Tax, collect the Penny Tax Revenue, and assure that the Penny Tux Revenues collected in

Richland County are properly accounted for as tunds belonging to Richland Couaty.

2. Delendants® Duty to Remu the Penny ‘Tax Revenues,

SCDOR and the Director also have a duty (o remit the Penany Tax Revenues they collect
to the Treasurer. 5.C. Code Ann. § 4-37-30(A)13) provides. in pertinent part: “The revenues of

the tix collected in cach county [by the Department| pursuant o this section must be remitted 1o

s 1)




- the Stale TrcaSu?cr ;nmi credited (o a fund scparate and distinet from the’ gcncr{\l fund of the
State.”

In its plain and ordinary meaning, “remit” means “to send (money) as a payment.” See

: /7/11)3,/"/"»»"1“&-1m(.'rrimn-wclﬁylur.('«)rr;,:"(l('(.'rz'r))zzxr_v;"n'mit (Junc 23, l2()lb). Scction 4-37-30(A)(15)

| imposes the ministerial dﬁl,\-‘ o SCHOR n‘ndi the Director 1o send the Penny Tax Revenues

SCDOR coliects Tor Richlund County to the Treasurer an « quarterly basis. This sime statule

also imposes a duty on Richlund County 10 use these revenues and interest earnings “only for the

R
!

purpose stated in the imposition ordinance." $.C. Code Ann. §4-37-30(A)(15).
I find that the plain and unambiguous languige ol §3-37-30(A)(15) imposes on SCDOR
and 1he Director the ministerial duty to remit the 2016 Second Quarter Penny Tax Revenue it

callects on behalf of Richland County to the Treasurer,

3. The Legislative Intent of the Transportation Act Is 1o Authorize Defendants 10

Fxercise w Duty 10 Remit the Penny Tax (o the Treasurer.

The cardinal rule of statutory -construction is 10 asceriain ic intent of the Legislature,
Section 1 of Act 32 specifically. states the legislative intent hehind .1hc: u(lnﬁx-i('m of the
‘I'rau'\sp\omalion Act. The Legistatare found that cach county is authorized 1o finance “the cost of
ucquiriqg, d‘csig,ning, constructing, cquipping and operating highways, roads, streets, and
bridgtx,‘und other transportation-related projects.”  These legislative lindings are of importance
n dctcrminipg whether SCDOR and the Dircctor have any discretionary athDArily 10 ¢XCreise
control over the Penny 'l'u;x} as they o The County is giwn the authority 1o exereise control
over ity Penny Tax Program. The wﬁrds Tacquiring. dcsigniﬁg, ... and operating”™ cannot be
‘ignorc‘d. See e.g., Sra'te i Tluj'r,A'JIZ S.C. 282, 440 S.E.2d 34i. 354 (1994)("preamble of an act

may be used as o guide in defermining legislative intent” and "[t]o define the purpose of the 1991




Ethics Act, one need look no l'urﬂlcr than the precamble”): Sloan v. ["r[s.fm'ls.n[A Hunley, Inc., 393

S.CL 152 7L SE.2d St)S‘..‘.{‘.)_H.Dm b (Supreme Court addressed legislutive intent "as cxpressed
in the preamble to ;'wur FOTA statute”y, Benjuamin v, Housing Anthority 'u/'/)urlinglmz Conunty, Y98
S.C. 79, 13 S{E.éd 73'7< 738 (@041) (legislative findings are ;\ccmdcd "great wéighl because of
the high regard we hold for a coardinate hrﬁnncﬁ of .lhc government”): and Walx()n‘v. Sellers, 299
S.C. 420, 385 S.F.2d 369, 374 (‘CL- App. U8} (Court of Appeals cied Acll‘s preamble as
"expressly stating” ilcg,isrulivc iniénl). [ find that the fegislative in‘(en(, of the Transportation Act
1$ o give authority to the County to administer and vperate the Penny Tax Prlogrum and lé usc
the Penny T;.LX Revenues and interest carnings only for lﬁc purpose stated in the Ordinance.

C. Tur COUNTY HAS & SPECIFIC LEGAL RIGHT FOR_WHICH 111 DISCHARGE OF

DEFENDANTS' DUTIES ARE NECESSARY.

S.C. Code Ann. § 4-37-30(A) gives the C«'ﬁunty (ﬁc awthority to impose the Pcnny Tux.
Richlimd_ Cnﬁnly has the express smllulnry r‘ighl to have Penpy Tax Revenues generated in the
County collected, held,un.d accounted for distinetly from any mhc.r' taxcs which SCDOR collects
and administers. S.C. Code Ann. § 4-3(.)-37(/\)(_8). Richtand County, as llic cuunfy imposing the
Penny Tax, has the cxpress statutory right 1o .-rL'.CL';I\’C the quarterly distributions from the
Treasurer hased upoﬁ SCDOR s reminance of Penny. Tax R@cnucs 1o the Treasurer. S0, Cade
Ann. §'4-37-30{ 15) (" The State Treasurer «h..'nll distribule the t/'vwn-ucs and all ‘inlurcsl carned on
the revenues while on deposit with him- quinterly 11 1hc-cmmty in which the tax 4s imposed.”).
SCHORs staluvlnry mandate fo remit the Pcnn_\f. Tax Revenues is ™a corremond_iug imperative
duly created or imposed by luw‘,“ Porrer, 334 S.Cat 18,512 SLE;ZLI a 497,

I tind purs(mm ta the prhvisions 01  §% _4-37-3()(/\)(3) and (13), the County has a specitic

legal right to receive the Penny Tax Revenues collected in Ricklund County.

<.




D. Taere IS NO OTHER LEGAL REMEDY FOR THE COUNTY,

The 'I'r;gnspnr(ulinn Act does not provide an udm,inismui\.'c«.rc_mcd_v t’u‘r the County to -
chnllcn'gc the 'r.ccmm.ncndznim.xs o.f SCHOR and the Director.  Defendants have stated in ils
'Anchr that | unless the County Cun_x'p!ic.\' with_ the stundards SCDOR ;}nd the Dircctor
rccommend, the funds rightfully due the County will he withheld.  While SCDOR is an
adminisirative ugc-nc.\' of the State, its demands that Richland County comply with Dctbndaxﬁs' |
rcumuncnda.li(.ms du not fall within the definition ot g "'conilcstcd case” under the South Carolina
/\dmiMstruliye Pmcédurcs A‘cl. See S.C. CIL)dc Ann. §§ 1-23.310(3) and I'l -23-5035(3) (2005).
There is na other Icg;ﬂ remiedy for the County than mandamus. |

This Courl issues a4 Writ of Mandamus against the Dircctor requiring him to direct the

)

Department to allocate and remn all Peany Tax Revenues colleeted within Richland County,

including the July 2016 allocation and remittance due for the second guarter of 2016 und all -

future ollocations and remittances.

1. DEFENDANTS HAVE STANDING 1O ASSERT LS DEFENSE AND COUNTERCLAIMS.

“To have standing. one must have a personal stake in the subject muvller ()f' the lawsuit.”

Stoan v, Greenville Crry., 356 S.C. §31. 544, 590 S.E.2d 338, 345-46 (C'1.. App. 2003).
"-Sumding,‘lmay-bc acquired: (\) by statute: (2) through the rubric of ’conslilLllionul standing’, or
3) unxi(;r the ‘pubhc imbortuncc' cxeeption.” S, ('um/'i/u.l Pub, Interest Found. v. S. C‘rz_m/inavr
S Dep't of 'I’raﬁ.\'p., 412 S.C. 18, 240770 S.E.ld_ 399, 402 (CL Alpp. 2015)(citing ATC S.. Ine. v
Charleston Chry., 380 S.C. 91, 'l 0S5, 669 S.E.2d 3:.%7,'33() (200%)). When addressing s.lunding ina
dispuie” between two governmental -agencices, the Supreme (."nur( has held .lh'.\.l if onc public
ugc-ncy alia;kc(l “the action ol another, the compl;lining agency must at lc:\.\ti show. thal ls h;ts

some special interest from which it is charged with responsibility that may be adversely affected

gz:s- ' .




by the zxction'.arruckcd." Camp v, E’(.mrd of Public. Works. 238 S.C.. 461,469, 120 S.E.2d 681,
6849-85 (19al). | | |

It is axiomatic thal when sued. a defendant has standing 1o fully defend i}scli" and, if
necessary, file Counterclaims to uccnmplish.thul purposc.

/\ddilionul]y’ SCDOR und the Dircctur have a ‘lcvcl of statutory authority 10 oversee the
County's use ‘m' the Penny Tax Revenues. S.C. Codé Aon, § 12--\-.1()>churgcs SCDOR with ;hc
righCand duty to udnﬂnisigr and coforee the revenue laws of H.u's S(u(c.. Fu'r(hcrm‘urc,‘pur»u;in( o
S.C. Code Ann, § 1'2-4-3](), S(Z‘I)O_R'h:ls broad authority to facilitme 1an- ;sd?ninis(rulh)n.
regulation. :md cnfo»rce.‘mcnvl. Th;- 'l'rmls;mrluﬁr)n Act, in S.C. Code Amn, 54-37-3()(8).
specifically pmﬁdcs that lhé “tax Jevied pursuant 1o this section must be udminislcrcd' and.
cul.lcc\cd by the l)cbuhfncnl of Revenue in the same manner that other sales and use taxes arce
collected.” SCDOR'S authority tor Lax administration, rcgulul.ikm, and enforcement as it cefates lu.,

sales and use faxes is provided for by S.C. Code Apn. § 12-36-2660. which states that the

"Department of Revenue shall administer and cnforce the provisions of this chapter {Chapler

'. _ . 36]."  Given t‘his fevel of slzu.utory aythmil_\’, SCD(.")R and the Dircetor have a “special inicrcsr"
R in the County's use of the Penny Tux Revenuces sufficient to cont‘c«"slzmding upon Defendants’ for

I | o _

P the limited purpose of presenting the claims inits Defense undv(f(.\unlcrclnims.

! | Furthermore, SCDOR and the Dircctor have standing imsed on the pul;li'c mportange -

| , o : :

\ exception.t South Caroling has long rc.cognizcd the publig‘ imporiunce exception to the general

i - : standing requirements. ATC Sowah, Inc. v, Charleston Cnev., 380 S.C. 191, 198, 669 SLF..Q(J 3_37,
v ' 341 (2008). Standing is no; inflexible and muy.bc conferred upun a puriy when aﬁ ISSuC 18 L{f

*The County argues the public interest exceprion applics anly 1o private individuals snd not 1 state agencics and

atficials hased upon the court’s halding in S v Greenedle Cav, 356 S.C0 331, 348-49, 360 S.E.2d 338, 347

(2003). Afwer a review ol South Caroling case Taw establishing, the pablic interest exeeption, this Court could not
) lind any cvidence ol such o limitation.
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such public importance as Lo require its resolution for future guidance. fd. The need lor Luture

guidance through a court resolution is the key o public impartance anadysis, S, Carolina 'ub.

Iﬁu-’.r(’x‘r Found., 412 S.C. at 24, 770 S.E.2d at 402 (('ir'ing Baird v. f..'harlé.s’lun Cnty., 333 S.C.-
519,531,511 S.E.2d ()‘)1 75 (1999)). "ty this concept of Tuture guidance' that gives meaning ta -
\

anissue which transcends a purcly private matter and rises 1o the level of public importance.” /d.
"Fora court to relix general standing rules. the miter of importance mu.s.tT in the contexy of the
casc, be inchricably connected to the public need for court rcsoluvlinn l.(.)r.fL.lILI re guidance.” fd.

In this case, the public interest ihvnl.ved is the prcvcmim ol the unlawful cxpunditﬁru of
money raised by taxation. See Sloan v, Sé‘/mu/ Dise. Of Greenville Cnry., 342 5.C 515, 522,537
S._F..Zd 299, 303 '(2(10()). The method in which the Pcnn‘y‘ Tax Revenues are spent is a matter so
importint to the Ci\iécns of Richl:mdACnunly [LHTRIES irthricuh]y vonnected 1o the need for court
rcsolulign .l'lor future guidance. As discu%scd ;1[30vc[tﬁc resolution of this issue‘will nat only
impact the taxpayers of Richlund County, but counties lhrqughoul the State with its own penny -

taxprograms. Thus, the County's speading of the Penny Fax Revenues is-of sufficient public

importance (o confer standing upon SCDOR and the Dircctor for the limited purpose of the

resolution of the unigue issues concenung Richlund County raised by this case.

vlll. MU'r_lUNs FOH [N.]UNCI'I\’E RELIEY

The partics sceking to be enjoined in this case are both governmental entitics  one a

county and politicul subdivision of the State and the other @ State ageocy and its Director. an

officer of the State. Courts will restrain governmental agency actions "when they are clearly

autside its statutary powers, idconsistent with legistative intent, or if it can be shown that the
pending action of the agency is ultra vires or without authonity.” Am. Jur.2d, lnjunctions, § 138,

p. 754 (ftnts, omitted). Further, “[ijnjunctions against government agencies will be granted when

Cs




the request ... seeks to enjoin an agency from exceuting a law in an unlawful manner or from
executing an illcgzﬂ measure.” fdal § 1.59, p- 754 (ftnts, omitted). F}innlly.

[iInjunctive reliel is availuble against agency actions when they will result in

irreparable injury or an extraordinary irreparable harm. However, an injunction

will not be granted when the.complainant has an adequate remedy at Taw. As a

gencral mater, a plainufl sceking to enjoin a govérnmesital agency must

demonstrate that it has no access to the ordinary remedy of monetary reliet,
M. ar § 157, p. 753.

In order to reccive an injunction. a peu‘iy must dcmnnslmlc that the uprsing party s
threatened actions will cause the purly irrcpurublg harm, it has a likelthood of success on the
merits, and it has no adequate remedy at faw. Denman v. City of Columbia, 387 S.C. 131, 140-
41, 691 S.L.2d 465, 470 (2010); see also Rewlison Roud H(.rmem;-'hur.\' Ass'n Inc. v, Jackson, 395
$.C.25,35. 716 S..2d 337, 343 (Ct. App. 2011),

Richland County’s Dec]uruior_y Judgment Complaint sceks o declaration “dccluring
Richlaﬁd Couniy 15 not subject W l)cli‘l.\danls‘ directives, demands. of orders on any matter
related tb Richland County’s spending of the Penny Tax Revenues.” Richland County seeks 1o
“enjoin.or otherwise prohibit Defendants from issuing directives, dcmz.\hds; or orders on any
‘matter related to Richland County’s spending of the Penny Tax Revenues.”

SCDOR  and .\hu; Director’s .Dc.clarum‘ry Judgment seck a decluration that: (1) “the
Ordinance is void on its face: (2) the County has applicd the Ordi.namcc i a manner i'n(:(msislent

'»‘vilh- the Transpor_l'fuion'Acl'; (3) the Pﬁnny Tax Revenues have been expended in an improper
manner that is inconsistcnt.with the 'vl'runs]mr(z-llion‘A'ct; () the (.‘()uAnt_\-"s unrestricted spending
prevents the SCDOR from fulfilling its dulics and responsibilities undcrv the Transportation Act;
(5) the County and Third Party Defendants .hnvc enpaged. in a civ;i! conspiracy und the

Department and Richland County Tax Payers have suffered special damages so that the County

C_d?-!/é
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should reimburse the Penny Tux Revenues and Third Party Delendans should disgméc profits:
and (b). County and Third Party Defendams have engaged in a constructive [raud and the
churuncn( and Ric?;l;md Cou.n(y Tax Payers have sﬂ({crcd spectal damages so that the C'Oum.y
shm.nd reimburse the Penny Tux Revenues and third party defendants should disgorge prolits.
Defendants seek a pefmancnl injcctinh:

Enjoining  Plaintiff, and Third-party  Detendants. from muking any  further
payments, expenditures, funding, contracts, or other obligations of Penny Tax
Funds unless and until Phaimift adopts and implements TRC 263/263A as a
standard. some other acceptable uniform standard, andior olher appropriate
safeguards 10 ensurc that-expenditures of Penny Tux Funds qualify as allowabie
costs under the Act and therefore, are a proper use of Penny Tax dollars.

A, PLAINTIFF'S MOTION FOR TEMPORARY INJI.‘N(,“I'I()N IS DENIED.

Platntitt's M()li()l\'i& Temporary [njunciion is denicd because the County is unable to
sufficiently sho~w 10 will suffer irreparable harm in‘li‘ghl of the Count's decision above granting
Plaintili’s Pctition for u Writ of M-;mdumus.r' This Order requires the Director o dircet the
Depaniment 10 remit and allocate i() the Treasurer the Penity Tax 'Rcvenuf_s coilccted withmn
Richland -County us it routinely hus since the Ordinance hg:c;unc'cl’('ccli,vg. Therefore, it is not
neeessary for the Court to fu.rt.hcr enjoin Do l'cn(l;mls' trom lvzlking, actions to harm the Caounty, and
" Defendants Motion for T‘Qmpora-u'y Injunction is denicd.

- R. DEFENDANTS' MOTION FOR AN INJUNCTION 18 DENIELD,

\

Defendants” Motion for Impunctive Reliet is denied because SCHOR and ihu Diwémr will.
not >ul'(bx”irrcpuruhlc h»urrﬁ i the {njunction is pot issued against Plaintitf. S(_‘.DOR_ and the
Dirécl.ur have nilcgcd thu§ wiﬂ be irrcp‘uruh!y 'harmud, but they have Luiled 10 czlrrsf ils burden,
“Nane of the affidavits provided o the Court iﬁ support of Defendants’ Mulion.discuss any injury
that either the Dgpurlmcnt or the Dircctor will suffer if the Cnnhly continues its Penny Tax

Program. Consequently, Delendants' Motion for Injunctive Relief s denied.
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IV, DEFENDANTS' MOTION FOR APPOINTMENT OF RECEIVER IS DENIED,

[ find that SCDOR and the Disector do not have the authority to seck appuiniment of a

- receiver.  Defendants are creatures ol slutute operating as parl of the exccutive branch of

government. S.C. Code Auvn. § 12-3-10 (2014).  Neither SCDOR -nor the Dircetor have the
statutory authority to petition the Court for appointment of a receiver o marshal, administer. and
enforce the Penny Tax Revenues collected in Richland County. There is no statement in any
statute governing SCDOR  that mentions appointment of o receiver. Therefore, neither he
Dircetor nor the Department has the authority to request that the Court appoint a recciver,

The Legislature can expressly grant such authority to Defendants, but it has not done so.
Other slale agencics are given statutory authorily o request that a court appoint a receiver. For
example, the dircctor of the Department of Insurance (*“DOIY™ is given the authority to request
the'appointment of i recejver.

If he considers it necessary, the director or his designee may apply 1o a judge of the

Circuit cuust Lo issue an injunction restraining o domestic insurer whose certificate

of authority has buen suspended, in whole or m part, from proceeding further with

its business, The judge may immediately issue the injunction and. upon notice and

after a full bearing of the matter, may (a) dissolve ar maodify the injunction or -

muke it permanent, (b) make all orders und judgments necessary in the matier, and |

(¢) appoint agents or 4 receiver Lo take possession of the property and effects of the

insurer and to scttle its affairs, subject o any rules and orders the court prescribes,
S.C. Code Ann. § 38-5-160. 1f the General Assembly had intended to give the statutory authority
w the SCDOR Director, it could have and would have done so. just as it did the Director of DOL
SCDOR and the Dircctor do not have authority 1o request that this Court place the Penny Tax
Revenues with o Recetver. Defendants” Maotian Tor Appointment of a Receiver is denied.

{ further find that SCDOR and the Director's request lar appointment of o receiver is

~untimely. Defendants clearly acquicsced in the County’s adoption of the Ordinance passage of

the Referendum in 2012 SCDOR implemented fevying and colfecting of 1he Penny Tax in May,




2013. Dcfendants do not di..\'puvlc that SCDOR began co\lrgling and :;d111i11is(cr;ng the Penny 'I'ug
in'May 2013% and began remitting the Pénny Tax Revenue to the Treasorer.in July 2013, I find
~that having made quarterly remintunce to the Treusurer pursant 1o its Statutory dutics under the
T’ransp(_\n;uion' Act for some three y‘c:us. SCDOR and the Director are nowt entitled, under ;lﬁy
cquitable theory, for the appointment ol a receiver.

Y. CONCLUSION

ACCORDINGLY, THIS COURT lf'lND‘S:

l. SL‘,DUR and the Director’s duty 1o remit the Pcnn)’ Tax Revenues an the Treasurer
pursuant 1o S.C. Code Ann. § 4-30-37(A}1S5) is u miniswﬁ;ﬂ (h'u‘\' which Delendants are bound .
by law o carry out.

I

2, SCD()R and the Director's duty pucsuunt to S.C. Code Ann. § 4'-.”4»()-37(/\)(8) Y
z.ldmin}.sicr ;1rlt(1 'cu!!cc.‘t the !.’cnn'__v Tax !(c’\"cllﬁcs r;li;cd‘m Richl‘uﬁd C()ﬁn!)"rcq:uirus Dcfcnd:mls
o admiaister the !cv}-‘mg‘;;md cnik,:cting al the Pch_ny Tax Revenucs.

3. SCD().R and the Di‘rccmr's duly pursuant {o $.0. Code Aqu. § 4_37‘3”(/\)( {5) is
to remit the Pcnnvaux Revenues collected in Richland County ta the Treasuree, and this statute
deseribes the method by which the revenues are to e distributed to the county in which the tax is
ibmpnsed.

4. S(?DOR and the Director's duties pursuant (o S.Cv. Code /\m;. N 12-3626(:0, 12-
414, 3-1()(()) and 387, 12-36-2600 are general authnrify under Tide lZ—'»[':xxu’lion. These slatues
do nol change the speciflic nature of the dutics tmposcd on Defendants pursaant o the
Transportation Act (o remit Penny Tax Revenues o the Treasurer on a qmlr[cri)- DaNis.

3. SCDOR and the Dircctar have a level of statutory authority (o uversee Richland

County's use of the Penny Tax Revenues.,

"The Direetor had aor yet heen appointed as the diredtor of SCDOR and became agency director i Junuary 2004,
‘;,\ V . :
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0. SCDOR und the Director have a “special Aimcrc.’s'l"_ in the County's use of the
Penny Tax Revenues sufficieni 1o confer standing upon Defendants' for the purpose of presenting,
the claims in its Defense and Counterclaims.

7. SCDOR und the Dircetor have standing bused on the public importance exception

for }lwc limited purpose of the resolution of @lwcvuniquc ISSues coneerning Richland Couny raised
by this case’

8. Other than to request the issuance of a Writ of Mandamus, Richlzmd (?uulmy does
not have an uaequute rennédy at law to recover the monetury dumages ;i(unc to it if Defendants
fail 10 carry out its duties under the Transportation Acr. ‘

Y. Dchndnnfﬁ do not have the statutory authority 1o move this Coun for the
appointment of 4 receiver,

[1T1S FURTHER ORDERED THAT:

A Writ of Mandamus is issucd against the Dircctor requiring him to direct the
Dcp;;rtmcnt to allocate #nd remit all Pcony Tax Revenues collected within Richland C‘ounty;
including the July 2016 aliocation and remitance due for the sccond'qumlcr of 2016 and all
future allocations and remiitances.

AND IT IS SO ORDERED,

G ((Z’ _.-,AA(\ L

jodgu G. Thomius Cooper,Jr.
Fifth Judicial Circuit

August £, 2016
Columbia, SC
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