THE STATE OF SOUTH CAROLINA

In The Court of Appeals RE CEEVED

APPEAL FROM RICHLAND COUNTY AUG 30 2016

Master-in-Equity
The Honorable Joseph M. Strickland SC Court of _Appea‘s

Appellate Case No. 2015-000367

Royals Portfolio, LLC, an assignee of Bank of America, N.A’., formerly known as NationsBank,
N.A., which is Successor in Merger to NCNB South Carolina, ..............ooeveininn.. Respondent,

Charlie Kelly and Dorothy SImpSon,.........o.oiiiii i Appellants.

APPELLANTS’ RETURN TO RESPONDENT’S MOTION TO STRIKE

Pursuant to Rule 240(e), SCACR, Appellants Charlie Kelly and Dorothy Simpson submit
this response in opposition to Respondent’s motion to strike portions of Appellants’ Designation
~and Initial Brief., For the reasons stated below, the matters designated and citations to them in the

Initial Brief are proper, and the Court should deny Respondent’s motion.

PROCEDURAL AND FACTUAL BACKGROUND
Respondent ﬁled this foreclosure action in November 2012 in the Coﬁrt Qf Common Pleas
for Richland County. Eight months latér, onJuly 10, 2013, Respondent filed a motion for summary
judgment .with three exhibits attachgd—(l) excerpf from the deposition of Appellant Kelly, (2)
excerpt from the deposition of Appellant Simpson, and (3) affidavit of William B. Buland. (Exh.
A, public record of case filings; Exh. B, Plaintiff’s Motion for Summary Judgment and attached
exhibifs). Respondent moved for summary judgment “as to the defendants’ default, defendants’

liability, the amount of the judgment indebteaness, and the right to foreclose on the real property-.’iv -



(Exh. B, p. 1). These same issues wefe contested at the underlying trial. See Initial Br. of App. pp.
8-9.

On January 15, 2014, the lower court entered an order referring th¢ case in its entirety to
the Master-in-Equity. (Exh. C). In September 2014, the Master held a non-jury trial, at which the
Appellants contested the foreclosure and made a motion to stay the proceedings until Requndent
complied with Supreme Court Administrative Order No. 2011-05-02-01. See Initial Br. of App. p.
1. The Master ruled against Appellants as to both issues and entered a judgment of foreclosure
and Order Denyirig Defendants’ Motion to Stay Foreclosure Action. See Notice of Appeal.
Appellants appealed from both orders. /d.

ARGUMENT

Appellants’ Designation of Matter to be Included in the Record on Appeal designates

Respondent’s motion for summafy judgment aﬁd the attached deposition transcripts of Appeilants.
(App. Desigﬁation p- 2). Respondent seeks to strike these designations and citations to them in
Appellants’ brief, alleging the motion and exhibits “were not presented to the lower court.” (Resp’t
Mot. p. 1). This is incorrect, and the Court should deny Respondent’svmotion to strike.

Under Rule 210(c), SCACR, the “Record shall not, however, include matter which was not
presentéd to the lower court or tribunal.” “[W]here relevant, the record should contain written

motions and memoranda.” Jean Hoefer Toal et al., Appellate Practice in Sbuth Carolina 411 (3d

ed., Soﬁth Carolina Bar 2016) (emphasis added). Filings that are part of the lower court’s recqrd
and file are “presented to the lower court” and ére properly designated in a record on appeal and
cited in a brief. Rule 210(c), SCACR; Rule 208(b)(4), SCACR. (“The brief shall contain references
to the transcript, pleadings, orders, exhibits, orv other materials which may be properly included in

the Record on Appeal ... ."”).

!



There are two orders on appeal in this case: (1) the Master’s Decree and Judgment of
Foreclosure and Sale, and (2) the Order Denying Defendants’ Motion to Stay Foreclosure Action.
See Notice of Appeal. The Order Denying Defendants’ Motion to Stay Forecloé_ure Action
specifically states “the Court considered only the documents filed in this case, the tesAtimony
bresented and documents introduced at the hearing.” (Exh. D, p. 1) (emphasis added). The motion
for summary judgment and attached exhibits are “documents filed in this case.” As such, they
were “presented to the lower court” and, according to an Order on appeal, were “considered” by
the‘ Court. Rule 210(c), SCACR. Therefore, they are properly designated in Appellants’
- Designation of Matter to be Included in the i{ecord on Appeal and propérly cited in Appellants’
Brief. Id.; Rule 208(b)(4), SCACR. For this reason alone, the Court should deny Respondent’s
motion. |

. Furthermore, that the motion was filed prior to referral to the Master and neither the circuit
court nor the.Mastgr fonﬁally ruled on the motion does not make it irﬁproper to designate as part
of the Record on Appeal because it is plainly part Qf the ﬁled’coiurt record transferred to the Master
upon referral. “When a case is referred -to a master, Rule 53(0) gives the ‘master the power to
conduct hearings in the same manner as the circuit court, unless the order of reference speciﬁes or
limits his poweré. The order of reference in this case in no way limits the mastér’s powers.” Smith
Cos. v. Hayes, 311 S.C. 358, 360, 428 S.E.2d 900, 902 (Ct. App. 1993) (internal citation omitted).
In this case, the order of reference does not limit the Master’s powers. (Exh. C). Therefore, the
Master received the case in the same statﬁs as the circuit court, including receiving all filings of
record for its review and consideration. In this case, that includes receipt of copies of Respondent’s

motion for summary judgment and attached exhibits.



Finally, Respondent acknowlédges that it provided a full, original copy of Appellant
Simpson’s deposition to the Master at trial. (Mot. p. 3; Exh. E, Trial Tr. p. 54-56). Respondent
did not provide the Master with only those portions read and did not request that the Master
consider only those portions read. That counsel for Réspondent only read some lines of the
deposition pages into the transcript does not mean that the Master, who followed along with a full
. copy of the deposition transcript, did not read or consider other liﬁes and pages of the deposition.
Respondent “bresented to the lower court” at a non-jﬁry trial a full copy of Appellant Simpson’s
deposition and, therefore, it is proper matter to be included in the desigﬁation of matter for the
record on appeal and cited in Appellants’ brief. Rule 210(c), SCACR; Rule 208(b)(4), SCACR.

CONCLUSION

- For the reasons stated above, Appellants request the Court deny Respondent’s motion to
strike portions of Appellants’ Designatioﬁ and Initial Brief.

Respectfully submitted,

August M, 2016 v W\ C M

Kathleen Chewning Barnes, SC Bar No. 78854
Barnes Law Firm, LLC

P.O. Box 897

Hampton, SC 29924
kbarnes@barneslawfirmsc.com 803-943-4529

Brian L. Boger

Phillip A. Curiale

The Law Offices of Brian L. Boger
1331 Elmwood Ave., Suite 210
Columbia, SC 29201

803-252-2880

Attorneys for Appellants
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8/29/2016

Public Index Search

Richland County
5th Judicial Circuit

Public ITndex

Richland County Home Page | Online Payments | Public Index | City of Columbia Municipal Ct | S.C. Judicial Department

| Summary Ct Dgckets

{ Switch View

Royals Portfolio LLC, plaintiff, et al vs Charlie Kelly , defendant, et al

Case Number:  |2012CP4007878|Court Agency: E::g's"’"d County Common  |r: 104 pate: 11/28/2012
Case Type: Common Pleas |Case Sub Type: [Foreclosure 420 File Type: Jury

. Assigned ‘
Status: Appeal Judge:

. e L Disposition Disposition Strickiand, Joseph
Disposition: Judgment Date: 01/26/2015 Judge: M.
Original Source Original Case
Doc: #: {

Judgment 2012CP4007878|Court Roster:
Number:
Case Parties Judgments Tax Map Information Associated Ca-ses Actions Financials
- Name’ Description Type Motion Roster Begin Date Cong;l::ion Documents
Royals Portfolio Affidavit/Publication |[Filing 08/02/2016-
LLC 09:24
Simpson, Dorothy |Motion to Use Cash Filing +101/06/2016-
Collateral 12:09
(Bankruptcy)
Royals Portfolio Affidavit/Publication |Filing 12/30/2015-
LLC ) 09:29
Royals Portfolio Affidavit/Publication |[Filing -|05/0572015-
LLC 14:08
Royals Portfolio Certificate Of Service |[Filing 04/17/2015-
LLC . 16:31
Royals Portfolio Motion /Motion Filing |Filing 04/16/2015-
LLC . Fee 14:59
Kelly, Charlie Motion to Stay Sale Motion 04/16/2015- (04/16/2015-
. ) 13:50 13:50
Simpson, Dorothy |Affidavit of Filing 04/16/2015-
Undertaking For 11:43
Dorothy Simpson
Kelly, Charlie Affidavit of Filing 04/16/2015-
i Undertaking For 11:43
Charlie Kelly
Kelly, Charlie Filing/Notice of Filing 02/23/2015-
Appeal | 16:16
Royals Portfolio Verification/Verified |Filing 01/29/2015-
LLC ) 13:06
Simpson, Dorothy [Judgment/Deficiency {Judgment 01/26/2015-
15:28
NCNB South Judgment/Deficiency [Judgment 01/26/2015-
Carolina ' 15:28

http://iwww5.rcgov.us/SCJDWEB/Publicindex/CaseDetails.aspx?County=40&CourtAgency=40002&Casenum=2012CP40078788CaseType=V
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8/29/2016

Public Index Search
NCNB South Judgment/Deficiency [Judgment 01/26/2015-
Carolina 15:28
Kelly, Charlie Judgment/Deficiency [Judgment 01/26/2015-
15:28
NationsBank N A Judgment/Deficiency |[Judgment 01/26/2015-
15:28 :
Simpson, Dorothy |Judgment/Deficiency |Judgment 01/26/2015-
15:28
Kelly, Charlie Judgment/Deficiency |Judgment 01/26/2015-
15:28
NationsBank N A Judgment/Deficiency [Judgment 01/26/2015-
) 15:28
Simpson, Dorothy |Judgment/Deficiency |Judgment 01/26/2015-
. 15:27
Bank of America N |Judgment/Deficiency |Judgment 01/26/2015-
A 15:27
Bank of America N [Judgment/Deficiency [Judgment 01/26/2015-
A 15:27
Kelly, Charlie Judgment/Deficiency [Judgment 01/26/2015-
15:27
Royals Portfolio Judgment/Deficiency [Judgment 01/26/2015-
LLC 15:27
Simpson, Dorothy |Judgment/Deficiency |Judgment 01/26/2015-
15:27
Kelly, Charlie Judgment/Deficiency (Judgment 01/26/2015-
: 15:27
Royals Portfolio Judgment/Deficiency [Judgment 01/26/2015-
LLC 15:27
Royals Portfolio TMS# 37200-06-04 Filing 01/26/2015-
LLC 15:26
Royals Portfolio 2800 McCords Ferry Filing 01/26/2015-
LLC Road Eastover SC 15:26
Royals Portfolio Master/Decree and Order 01/26/2015-
LLC Judgment Of 15:25
Foreclosure & Sale
Royals Portfolio Order Denying > |Order 01/26/2015- [01/26/2015-
LLC Defendants’' Motion To 13:23 13:23
Stay Foreclosure
Action/
Royals Portfolio Affidavit of Robert Filing 10/09/2014- |01/26/2015-
LLC _ |Eisman 13:50 13:50
Royals Portfolio Affidavit of Attorney |Filing 10/09/2014- |101/26/2015-
LLC Fees : 13:50 13:50
Royals Portfolio Certificate Of Service |Filing 10/09/2014- |101/26/2015-~
LLC 09:45 09:45
Kelly, Charlie Letter in Regards to Filing 10/03/2014- |101/26/2015-
Affidavit Filed For 09:08 09:08
Robert Eisman ‘
Kelly, Charlie Motion For Motion 09/09/2014- |01/26/2015-
Continuance 11:36 11:36
Royals Portfolio Motion /Motion Filing |Filing 09/09/2014- ([01/26/2015-
LLC Fee 11:05 11:05
Kelly, Charlie Notice of Substitution [Filing 06/24/2014- [01/26/2015-
of Counsel 14:23 14:23
Royals Portfolio Summons and Order |[Order 06/13/2014- |01/26/2015-
LLC Of Appointment/Judge 10:02 10:02
Strickland
Royals Portfolio Affidavit of Eddye L. |[Filing 05/13/2014- [01/26/2015-
LLC Lane 10:09 10:09
Kelly, Charlie Motion For Motion 04/21/2014- {01/26/2015-
Continuance 16:23 16:23
Royals Portfolio Motion /Motion Filing |Filing 04/21/2014-|01/26/2015-
LLC Fee 10:11 10:11
Royals Portfolio Form 4 Order this Order 01/15/2014- |{01/26/2015-
LLC matter is hereby 15:02 ) 15:02
Referred to Master-in-
Equ
Royals Portfolio Counsel's Certification|Filing 01/10/2014- |01/26/2015-

http:/iwww5 regov.us/SCJDWEB/Publicindex/CaseDetails.aspx?County=40&CourtAgency=40002&Casenum=2012CP4007878&CaseType=V

2/4



8/29/2016 Public Index Search
LLC Regarding Compliance 09:50 09:50
With South Caro
Harrill, Paul D. Notice of Motions Action 12/18/2013- |01/26/2015-
Roster Publication - 09:03 09:03
Sent
Harrill, Paul D. Notice of Motions Action 12/18/2013- |01/26/2015-
Roster Publication 09:03 09:03
Sent
Harrill, Paul D. Notice of Motions Action 12/18/2013- |01/26/2015-
Roster Publication 09:03 09:03
Sent
Harrill, Paul D. Notice of Motions Action 12/18/2013- |01/26/2015-
Roster Publication - 09:03 09:03
Sent
Schumacher, Notice of Motions Action 12/18/2013- |01/26/2015-
William Frederick |Roster Publication 09:03 09:03
IV Sent
Schumacher, Notice of Motions Action 12/18/2013- |01/26/2015-
William Frederick |Roster Publication : 09:03 09:03
v Sent '
Schumacher, Notice of Motions Action 12/18/2013- |01/26/2015-
William Frederick |Roster Publication 09:03 09:03
IV Sent
Schumacher, Notice of Motions Action 12/18/2013- |01/26/2015-
William Frederick |Roster Publication 09:03 09:03
IV Sent
Royals Portfolio Motion/Motion Filing |Filing 11/27/2013-|01/26/2015-
LLC Fee 15:26 15:26
Royals Portfolio Motion to Compel Motion 11/27/2013- |01/15/2014-
LLC Discovery Responses 09:14 09:14
Royals Portfolio Motion /Motion Filing |Filing 11/26/2013- |01/26/2015-
LLC Fee 16:29 16:29
Royals Portfolio Motion to Strike Jury [Motion 11/26/2013- |01/26/2015-
LLC Trial Deman of 13:37 13:37
) Defendants
Royals Portfolio Order/Order Filing Fee|Filing 11/25/2013- |01/26/2015-
LLC 10:55 10:55
Harrill, Paul D. Notice of Case Roster [Action 11/14/2013- |01/26/2015~
Publication Sent . 13:09 13:09
Schumacher, Notice of Case Roster |Action 11/14/2013- |01/26/2015-
William Frederick |Publication Sent 13:09 13:09
v
Royals Portfolio Motion /Motion Filing |[Filing 07/31/2013-|01/26/2015-
LLC Fee 14:57 . ) 14:57
Kelly, Charlie Motion to Compel Motion 07/31/2013-|01/15/2014-
- Plaintiff to Comply 10:11 10:11
With Supreme Court
Admi
Royals Portfolio Affidavit of William B. [Filing 07/10/2013- |01/26/2015-
LLC - Buland 16:49 16:49
Royals Portfolio Motion/Motion Filing |[Filing 07/10/2013- {01/26/2015-.
LLC Fee 15:23 15:23
Royals Portfolio Motion For Summary [Motion 07/10/2013- |01/15/2014-
LLC Judgment 16:47 16:47
Royals Portfolio Verification/Verified |Filing 02/26/2013-|101/26/2015-
LLC ) 13:36 13:36
Royals Portfolio Reply to Counterclaim |Filing 02/14/2013- {01/26/2015-
LLC of Defendants 14:32 14:32
Simpson, Dorothy |Answer & Filing 01/15/2013- (01/26/2015-
Counterclaim of 09:06 09:06
Dorothy Simpson and
Charlie Kelly
Royals Portfolio Service/Affidavit Of |Filing 12/03/2012- |01/26/2015-
LLC Service on Charlie 15:58 15:58
Kelly .
Royals Portfolio Service/Affidavit Of |Filing 12/03/2012- |01/26/2015-
LLC Service on Dorothy 15:58 15:58
Simpson
Royals Portfolio Certificate/Certificate [Filing 11/28/2012- [01/26/2015-

http:/Awww5.rcgov.us/SCJDWEB/Publicindex/CaseDetails.aspx?County=40&CourtAgency=400028Casenum=2012CP4007878&CaseType=V
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8/29/2016 Public Index Search

LLC - - |of Exemption from , 15:54 15:54

ADR
Royals Portfolio Lis Pendens Filed Filing 11/28/2012- (01/26/2015-
LLC 13:55 13:55
Royals Portfolio Summons & Complaint(Filing K 11/28/2012- |01/26/2015-
LLC 13:50 13:50

1

CMSWeb 6.1 © 2013 South Carolina Judicial Department e All rights reserved
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
) CASENO.:2012_-CP-40-7878
)
ROYALS PORTF OLIO, LLC, ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
Vs. )
)
CHARLIE KELLY, et al, )
Defendant. )
Plaintiff’s Attorney: : Defendant’s Attorney:
Paul D. Harrill, Bar No. 15268 | Brian Boger,BarNo. ____
Address: , Address:
McNair Law Firm, P.O. Box 11390, Columbia, Law Offices of Brian L. Boger, P.O.Box 65,
SC 29211 ' Columbia, SC 29202
Phone: 803-799-9800Fax 803-753-3278 Phone: 803-252-2880 Fax_____
E-mail: pharrill@mcnair.netOther: E-mail: phil@brianboger.comOther:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and IIT)

SECTION I: Hearing Information
Nature of Motion: Summary Judgment

Estimated Time Needed: 30 minutes Court Reporter Needed: YES/D NO

: SECTION II: Motion/Order Type
XWritten motion attached :

[_IForm Motion/Order
I hereby Vr relief gr,actjop-by the court as set forth in the attached proposed order.
VVM July 8, 2013
'Signature’ of A{toufey for [X] Plattiff /[_] Defendant Date submitted

SECTION III: Motion Fee
Xl PAID —- AMOUNT: § '

[ EXEMPT: [ Rule 1o Show Cause in Child or Spousal Support

(check reason) "] Domestic Abuse or Abuse and Neglect
[J Indigent Status  [[] State Agency v. Indigent Party
[J Sexuatly Violent Predator Act [] Post-Conviction Relief
7] Motion for Stay in Bankruptcy
[1 Motion for Publication  [[] Motion for Execution (Rule 69, SCRCP)
O Proposed order submitted at request of the court; or,
reduced 1o writing from motion made in open court per judge’s instructions
~ Name of Court Reporter:

(] Other:
JUDGE’S SECTION
] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. '
] Other: Date:
: CLERK’S VERIFICATION
Collected by: Date Filed:

[ MOTION FEE COLLECTED: $
[ J CONTESTED - AMOUNT DUE: §

SCCA 233 (11/2003)

1119303



STATE OF SOUTH CAROLINA )
)

COUNTY OF RICHLAND )

ROYALS PORTFOLIO, LLC, an assignee

of Bank of America, N.A., formerly ‘known

as NationsBank, N.A., which is Successor

by Merger to NCNB South Carolina,
Plaintiff,

V.

CHARLIE KELLY and
DOROTHY SIMPSON,

Defendants.

IN THE COURT OF COMMON PLEAS
Civil Action No.: 2012-CP-40-07878 .

PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT

TO: BRIAN L. BOGER, ESQUIRE and WILLIAM SCHUMACHER, ESQUIRE,
ATTORNEYS FOR THE DEFENDANTS CHARLIE KELLY AND DOROTHY

SIMPSON:

YOU WILL PLEASE TAKE NOTICE that, pursnant to Rule 56 of the South Carolina

Rules of Civil Procedure, the Plaintiff Royals Portfolio, LLC, by and through its undersigned

counsel, hereby moves for summary judgment against the defendants herein, either in the entirety

or partially as to the defendants’ default, defendants’ liability, the amount -of the judgment

indebtedness, and the right to foreclose on the real property. This motion is based upon and

supported by the pleadings filed herein, the defendants’ discovery responses, the deposition

transcripts'of the defendants, the attached affidavit of William B. Buland, and any memorandum

submitted in support hereof.

McNAIR LAW FIRM, P.A.

Post Office Box 11390 .~
Columbia, South Carolina 29211
(803) 799-9800 '

LA 7=

July 8, 2013 | Paul D. Hariifl (SC Bar Nd. 15268)

Columbia, South Carolina

COLUMBIA 1119276v]

> ~ Attorneys for the Plaintiff
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Charlie Kelly 6/20/2013

Page 1 :
STATE OF SOUTH CAROLINA

COURT OF COMMON PLEAS
COUNTY OF RICHLAND

ROYALS PORTFOLIO, LLC AN ASSIGNEE
OF BANK OF AMERICA, N.A., FORMERLY
KNOWN AS NATIONSBANK, N.A., WHICH
IS5 SUCCESSOR BY MERGER TO

NCNB SOUTH CAROLINA,

Plaintiff (s},
Vs. Case No. 2012-CpP-40-07878
CHARLIE KELLY AND DOROTHY SIMPSON,
. Defendant (s) .

DEPOSITTION

WITNESS: CHARLIE KELLY

DATE : Thursday, June 20, 2013
TIME: 1:14 p.m.

LOCATION: McNair Law fi rm

1221 Main Street
Columbia, South Caroclina

TAKEN BY: Attorneys for the Plaintiff -

REPORTED BY: BRADLEY H. THOMAS

Registered Professiondl Reporter
Certified Realtime Reporter
COMPUSCRIPTS, INC.
A Full-Service Court Reporting Agency
Post Office Box 7172
Columbia, Scuth Carolina 29202
803-988-0086
1-888-988-0086

www.compuscripts.com



Charlie Kelly 6/20/2013

Page 2 %

1 APPEARANCES
2 ATTORNEY FOR THE PLAINTIFEL:
3 - MCNAIR LAW FIRM, P.A.
. BY: PAUL D. HARRILL, ESQUIRE
-4 - 1221 Main Street, Suite 1800
P.O. Box 11390
5 Columbia, South Carolina 29211
803.799.9800
6 , pharrill@mcnair.net -
7
8
' ATTORNEYS FOR THE DEFENDANTS:
]
LAW OFFICES OF BRIAN L. BOGER
10 ' BY: WILLIAM SCHUMACHER, IV, ESQUIRE
' 1331 Elmwood Avenue, Suite 210
11 ’ P.C. Box 65
Columbia, South Carolina 29202
12 914.285.0700
bill@brianboger.com
13 '
14

15 'ALSO PRESENT: DOROTHY SIMPSON
' ODELL SIMPSON

17 (INDEX AT REAR OF TRANSCRIPT)

WWw.compuscripts.com




Charlie Kelly 6/20/2013

w N

10
11
12
13
14
15
16
17
18
19
20
L21
22
23
24
25

CHARLIE KELLY, being first duly sworn,

testified as follow:

EXAMINATION
BY MR. HARRILL:

Q. Mr.'Kelly, we'vg‘met a couple times. My
name is Paul Harrill. I think you recall I

represent Royals Portfolio.

A. Yes, sir.

Q. AOkay. You just sat through your
daughter's deposition, correct?

A. That's correct.

Q. All right. Try to make sure you answer me

out loud. Okay?

A. Right.

0. If you just nod, he can't take it down.
All right. Did you listén carefully to what she Was
saying and my questions té her and her answers?

A. Yes,‘sir.

Q. Okay. Did you disagree with any of the
answers she gave?

A. 1 agree with everything she said.

Q. Okay.

A. That's all I'm going to say.

Q. Okay. Did she leave out anything tﬁat you

Nthought she should have answered?

Page 3
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Charlie Kelly 6/20/2013

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes, sir.

Q. Okay. Tell me, if you can remember, some

-things_she left out she should have said.

A. Well, T can't -- since my wife passed --

you know that?

0. Yes.

A. I can't remember as good as had, but what
happened, her stickfto_all business fbr me and my
wife. So I don't know too much about it because I‘

used to work and lay bricks and stuff like that.

Q. - Yes, sir.

A; ' You understand? I be in and out, vyou
know.

Q. Yes, sir.

A. Thaﬁ‘s the only ﬁhing T - A

Q. Okay. | |

A. I can't verify -- I can vefify I know of

it, but I don't know, you know, really the meanihg,

you Know.

0. Yes, sir. So you're saying she dealt with

a lot more of the specifics?

_A. Right. Right. Right.

Q. Making the payments and that sort of
thing?
A. Right. 'Right. I mean, everything.

Page 4

WWW.Ccompuscripts.com




Charlie Kelly 6/20/2013

=

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

©
0. Ckay.
A. That's my heart String.
Q. Yes, sir. Let me -- let me show you.
something I'm just interested about here. Let me

show you. This is a plat. And we've referred to

this, I think, at times as the Myrtle Crest plaﬁ.

Do you know who Myrtle Crest is?

A. Myrtle Crest?

Q. Yeah. Do you remember that name at all?
A. Yeah, I remembet.

Q. Isn't that the company that bought

Pinewood Care?
A. Right.
Q Okay.
A.  Oh, yéah. ~Sure.
Q All right. I'm just looking at the plat

here. Down there by your hand do you see where it

says U.S. Highway 6017

A. Yes, sir.

Q. Well, first answer me this. D@es this
document -- and this is a survey, like an ovérhead
view. |

A. Right.

Q. You.understand?

A, I undersfaﬁd.

Page 5 %
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Charlie Kelly 6/20/2013

w N

10
11
12
13
14
15
16
17
18

19

20

21
22
23

25

Q. Does this fairly accurately in your mind
show how Pinewood Care and then the residence down

there near the highway?.

A, Oh, yeah. I was born and raised there,
you know. I've got to know.

Q. Okay.

A. This land was bought from my wife's
grandmama.

0. Okay. Let me get this marked.

A. Age make a lot of difference. After you

get older it makes a lot of difference. And then a

lot of worries. I went through a lot of worries,
you know) since -- you know, since this has been
going on.

Q. Yes, sir. Hold on just a secoﬁd and let

me get this marked. Okay?
A, Yes, sir. ~
(Exhibit No. 1 was marked for

identification.)
BY MR. HARRILL:

Q. This has been marked as Exhibit 1 to your
deposition. Now, ddwn here there's a part that's
labeled Parcel B. Do yoﬁ see that?

A. Yes, sir.

Q. Okay. Is that your residence, 2800

Page 6;
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Charlie Kelly 6/20/2013

w N

['eN

10
11
12
13
14
15
16
17
18
19

20

McCords Ferry Road?
A. Yes, sir. Right here.

Q. Yeah. That's that building there, that's

the house, right?

A. Right.

Q. =~ Okay. And that's where you live?

A Right. Right.

Q. Okay.

A I built it.

Q I understand. And you worked with bricks,
right?

A. Yeah, bricks. I'm something like a
general contractor. I worked with one coﬁpany 37
years.

Q. And you built that house yourself?

A, Built it myself. Dig the footing with a
flashlight.

Q. Good gracious. That's impressive. All
right. Let me ask you this. This -- you see this

piece over here that kind of juts out from the
house, this piece of land that goes and ‘it connects
with 601? Do you see where I'm talking about?

A; Yeah.  Well, see, what happened, this been
bought from another man, you know, over on the side

of this. This don't go with it. It's Separate.

Page
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Q. You're saying -- and let me -- I'll tell

you what. On the exhibit I'm going to mark it so we

can know it's clear what we're talking about. Okay?
A. Okay. g
Q. I'm going to just outline it in red.

Ckay?
A. Okay.
Q. Ail right. I've marked that in red now.
A. Right. |
Q. Do you see that piece I'm talking about?
A. Right. Right. Right.

Q. Okay. We have referred to. that sometimes
in this litigation and in other things that happened
before as the access parcel. |

| A. Right.

0. Is that -- is that piece of land that's
ocutlined in red, is that used to access the house
from Highway 6017

A. Well, 1it's right beside it.

Q. Right_beside it?

A. Uh-huh.

Q. Yes, sir. Do you all use that to come
into the residence sometiﬁes?

A. Come right down by the house?

Q. Yes, sir. Yes, sir. I'm just asking

Page 8 |
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though when you're coming and going either with a

car or otherwise do you go down through the .access

parcel to go out to thelhighway sometimes?

A. Ain't but one way in.

Q. I mean, 1is that the only way in?
A. One way in.

Q. That's the only way in?

A.

out.

And one way in and that's the only way

Q. Okay. And we're talking about the area

ocutlined in red here?

A. Right.
Q. Okay.
A. Ain't but one way ‘into it.
0. What about this over ﬁere,

this driveway that goes back to --

A. No.

Q. -—- what was Pinewqod?
A. No, sir.

Q.‘ Okay .

A.

in.

do you ever use

P

No, sir. Like I say, ain't but one way

0. All right. How long is this parcel in

red, what I'm going to call the access parcel, how

long-has that been used to -- you know, for you all

Page 9 é
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to come in and get to the house?

A. It were -- it's beén used since -- see, at
first I built the building -- at first I built the
building before you get down to this building.

Q. Okay...

A. Okay. So What they did, we went and
bought -- they went building down -- all the way
down as_faf as you could go on someone else's
property. Do you see what I'm saying?

Yes, sir,'I think so.
So that really --
Okay. Well, what --
But --

Gb ahead.

:ufo:vr_o?ﬁ

But this —-— excuse me. But this has never
been —~ this has always been -- I'm going to make
the story short. We never would have thought we

would have come into this, me and my wife, when we

‘built the building, but Ms. Francis Stewart was the

one -- I reckon you remember her, ah older white
lady. Her passed away. And we nevef thought about
builaing this building until her said, "Well, you
all éught to increase your business." You |
understand?

Q. Yes, sir.

Page 10%
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A. So when we increase it that's when these
fellows went. So that's all I got to say.

Q. Is that ~-- are you saying is that when you

built the big building back here or the house?

A, No.
Q. The big building? _
- A, No, sir. The big building went all the

way far back.

Q. Yes, sir.

A. Went on down the one way in.

Q. You've got the big, then the Pinewood
Care? |

A.  Right.

0. The big one back here?

A. Right. Right.

‘Q. And then that --

A. Right. So this building -- the building I
already built before you get down to that, but you
couldn't get in. You couldn't get no other way, but
that way right on it. You see what I'm saying?

Q. And so are YOu saying you built something

befqre the house here?

A. Right. Right.
Q. Is it this building here?

A. Right. This building here.

- Page 11 ?
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Q. Okay. This one behind -

A. Right.

Q. When yog're coming in off of 601 --

A. Right.

Q. —-- it's up past it?

A. Right.u

Q. Okay.

A. So you go all the way down.

Q. All right. And did you use this access

parcel in red to get back there at that time?

A. No.
\
Q. Okay.
A. ‘Ain't but one —- still ain't but one way

to get downlthere.

Q. And how is fhat?

A.  Huh?

Q. I'm just trying to make sure I understand.
Are you saying that the access parcel in red is the
only way to get in and out?

A. The only way to get down to both of the

buildings.

Q. Okay. And how long has that been the only
way to get in and out of there? .
A. I reckon about 20 years, 15 or 20.

Q. Okay. Was it --

Page'lz §
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A. - How long my wife been dead now?

Q. - You really -- you can't ask her

: , :
unfortunately. Okay.

A. Yeah.
Q. That's okay.«
. A. That's about as far as I can go.
QL Was there another way to get in before?
A. No. No other way to get in.

Q. Okay. And this access parcel, you all use
that to come in and out and have done that on a
daily basis, I guessvlis that right?

A, Now, this little area right here, this

area right here, it had a little short place where

to park a car or big garage right -- you know.
0. I'm not understanding what you're telling
- me. |
A. Huh? )
0. I'm not sure I'm understanding what you're

telling me. Can you try to say that again?

A. Yeah. I think what you're looking at,l

_this is a garage right here. You still have to come

back out.

Q. There's a garage -=

A, Yoﬁ couldn't go no further. That's --
that went doWn about -- as far as you could go down

Page
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in there is about 14 feet.

Q. Okay. But this -- this red outlined
access parcel, that's the only way in and out of the
property?

A. Only way in and Qut.

Q. And when I'm saying the property and

‘you're saying the property, we're talking about your

house here, right, and the building behind it?

A. I've got a big garage right, you know --
you can't go no further down here. This garage is
right in this area.

Q. Okay. But I want you to make sure you're
answering the question I'm trying to ask you.

A. Right.

Q. Is this the only way in and out of the
property? this access parcel? |
) A. Only way. Ain't but one way.
Q. Okay. And you don't use this other

driveway here --
f

A. Huh-uh.

Q. -— that goes back to Pinewood Care?’

A. No, sir. |

Q. Okay. 'Ail right. Do you know who owns

the lénd called the access parcel?

A. Owned the land?
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Q. Yeah. Do you know who owns that? 1Is that |

part of your residence?

A. . The motel, it's in the back, you know.
0. Down the road? ~

‘A. Around>the~road.

0. Okay. Do you know who owns this access’

parcel that I've outlined in red? No?
A. No, sir.
Q. Okay. All right. Do you know who owns

the land just beyond it on the other side from your

house?
A. No, sir.
Q. _ Okay.
MR.vﬂARRILL: I don't have any other
questions. |

MR. SCHUMACHER: No guestions.
(Whereupon, the taking of the

deposition was ended at 1:26 p.m.)
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DOROTHY SIMPSON, being first duly sworn,

testified as follow:

EXAMINATION
BY MR. HARRILL:
Q. Good morning, Ms. Simpson.
A. Good morning.
Q. We met a couple times before, but I'll

remind you. I'll Paul Harrill and I represent
Royals Portfolio, LLC in this litigation that's.
pending; You understand that, correct?

A. Yes, sir. A

Q. Okay. And do you understand that the

action that we're here about today is a foreclosure

action? .
A, Yes, sir.
Q. Okay. The court reporter has gone over a
couple of instructions with you. So I won't repeat

those, but I want to just go over a couple of things
with you as well. Okay?

A. Yes, sir.

0. Try to make sure that you answer all the
questions out loud.

A. Yes, sir.

Q. If you shrug or nod or shake your head or

any of that stuff, that's not a response that can be

Page 3 g
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typed down. - QOkay?
'_A. Yes, sir.

Q. So try to make sure you do those things.
And I'll try to prompt you if you slip up and just
nod or shake your head or something, but if you'll
try to do that, that will be helpful.

If you have any questions during the

course of the deposition today, the rules require .
that you direct those to me. Okay. So if it's
something about the~prdcedure or you Bave some
question about what we're doing, you direct those
guestions to me . QOkay?

A. Yes, sir.

Q. If there's some kind of an objection that

your lawyer makes and he instructs you not to answer

a question, then that's something that you and he

can discuss. Okay? .
A, Yes, sir.
Q. But that's a different issue. And then

the lawyers can take that up as wéll. Otherwise if
your lawyer, Mr. Schumacher, makes’any objections, I
request that you let him state his objection and
then try to remember the question and then still
answer the question. Okay?

A. Yes, sir.
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Q. That's kind of how we do it. He has to
put his objection on the record, but then that
dcesn't ﬁead you don't answer the question, unless
he tells you not to. Okay?

A. Yes, sir.

Q. And if I ask you a question during the
proceedings that you don't understand or is
confusing to you in any way, please ask me tb
rephrase it dr repeat the question because I want to
make sure you understand all the queétions. Okay?

A. Yes, sir. |

Q. And I don't want you to answer one if
you're confused about it. Okay?

A. Yes, .sir.

Q. Okay. i'm going to get just some very
brief background on you and I1I'1ll try to go through-
these guickly. I'm not looking for a life history,

but T just want to get some general background.

Okay?
A, Yes, sir.
Q. Can you state your full name?
A. Dorothy Simpson.
0. Do you have a maiden or middle name?
A. Dorofhy Mae Simpson.
Q. M-a-e?

Page 5 :
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'Page 6 é
Uh-huh. r @
And'you are married currently?

Yes, sir.

And your husband's namé?

Odell Simpson.

Where do you all live?

We live in Eastover, South Carolina.
What's your address theré?

That's 2800 Mcéords Ferry Road.

All right. Do you have children?

.I have four children. |

All right. Are they over the age of 18?
Yes, sir. ‘

All right. Would you just --

MR. HARRILL: Go off the record fbr a

(Off-the-record discussion.)

BY MR. HARRILL:

Q.

Would you give me ydur children's names?

Well, let's say this. The children that you have

A.

Q.

~that are here in Richland County?

‘All of my kids are in Richland County.

‘All right. Would you give me their four

names then?

A.

Inga Simpson, Octavius Simpson, Kelly
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Simpson, and Estrada Simpson.

Q. Now, have any of those taken a married
name? A

A. No. A

Q. They all still go by Simpson?

A. Yes, sir.

Q. Are any of them married?

A. No, sir.

Q. All right. WMs. Simpéon,-are you employed?

A, I'm self-employed.

Q. Give me generally the nature of what you

do.
A. I am a caregiver. I have two elderly
veterans that I take care of.
0. Okay. Aﬁd where do you take care of them?
A, In my home.
Q. And that's 2800 McCords Ferry?
AL Yes, sir.
Q. And that address and that home is the

property that's the subject of this foreclosure

action?
A. Yes, sir.
Q. Okay. Now, prior to McCords Ferry didn't

you have another residence?

A. That was off Leesburg Road, 125
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Steeplechase Road North, Columbia, South Carolina

292009. '

Q. All right. And when did you last live at
that address? |

A. That was back in, I think it was, 2006.

0. Okay; So since 2006 you've been living at

what I'l1l just call the property, 2800 McCords Ferry
Road? '

A. Yes, sir.

Q. All right. Has Mr. Kelly been living

there --—
A. Yes, sir.
Q. —— that entire time?
A. Yes, sir.
Q. And Mr. Kelly, I'm meaning Chariie Kelly.
A. Yes) sir.
Q. Okay. Did you ever have an oppértunity or

have yoﬁ ever had an opportunity to review the
complaint that was filed and served in this action?
A, Yes, sir. | A
Q.  Okay. ‘And you know that there were, I

guess, & handful of exhibits, A through K, attached

to that?
A. - Yes, sir.
Q. All right. And so you understand, do you

Page 8 g
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not, that Royals Portfolio is claiming that you're

in default under the terms of the note and the

mortgage?
A, Yes, sir.
0. Okay. And do you also understand that

there are two bases for them claiming that you're in

default?
A. Yes, sir.
Q. Okay. The first -- and just tell me if

you disagree or agree. The first they are claiming
is that you have failed to make some payments when
due?
A. Failed to make one payment that was due.
Q. Okay. And you're aware that that's what
they're claiming?
'A. Yes, sir.
And you disagree with that; is that right?
I agree with the one payment.

Say that again.

That you've missed one payment?

Q
A
Q
A. I agree with the one payment.
Q
Y2 Yes, sir.

Q Okay. And then the second basis upon
which Royalé is claiming that there's default is

that you failed to pay the real estate taxes on the

Page 9 ;
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property?
A. Yes, sir.
Q. Okay. Do you agree that that is accurate,

that you did not pay the real estate taxes? i

A. Yes, sir.
MR. HARRILL: Get that one marked.
{Exhibit No..1l was marked for
identification.)
BY MR. HARRILL:

Q. Ms. Simpson, I've handed you Exhibit 1 to
your deposition. And that is a document entitled
Agreement Regarding Existing Debt, Do you see that?
| A. Yes, sir. |

Q. Okay. - Would you flip through that and'
Just familiarize yourself with that document. And
what I first and forempst want to know is whether or

not that bears your signature back on Page 8 of the

document?
A Yes, sir.
Q. Okay.- And does that also appear to be

Mr. Kelly's signature up above yours?

A. .Yes, sir.

Q. All right. .Were you there in the same
room when the dchment~was signed?

A. Yes, sir.
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Q. All right. So you signed it together?
A.- Yes, sir.
Q. All right. Do you have any reason to

believe that the document that you're holding in
your hand ié not a copy of the original document
called Agreement Regarding Existing Debt?

A. No, sir.

Q. I understand that you would maybe want to

compare it to an original, but you have no reason to

think this isn't a copy of the one that you signed,

right?
A. That 1is a'copy.
Q. Yes. Okay. Let me hand you another

document, Ms. Simpson.

(Exhibit No. 2 was marked for
identification.) .
BY MR. HARRILL:

Q. ~All right. ThisAis Exhibit 2 to your
depositibn. ‘And it is entitled Acknowledgment of
Existing Liens and Mortgage of Real Estate. Do you
see that? '

A. Yes, sir.

Q. Would you réview that document also and
then tell me if that document was signed by)you?

A. Yes, sir.
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Q. Okay. And I'll ask you the same thing I ’

did about the note. Do you have any reason to

believe that this is not a copy of the original

document that you signed called Acknowledgment of

Existing Liens and Mértgagevof Real Estate?

A. | No, sir.

Q. - All right. Let me go back and ask you
about thevagreement regarding existing debt that's
Exhibit 1. Do you agree that -- and for reference

and maybe helping yoﬁ, I'm looking at Page 2, it's

letter I.
A. Page 27
Q. Yes. Do ydu agree that for the purpose of

this transaction you agreed with Royals Portfolié
£hat what we'll call the stipulated existing debt
was $400,000 on a prior eiisting loan? |

A. Yes, sir. _

0. Okay. And that's set forth there in, I
guess, it's Recitalll to thét document? Are you
still considering my question?

A. I thought you were finished. Excuse me.

Q. I asked yoﬁ a question I thought. I fjust

asked you if it was set forth in Recital I there

‘that the parties had stipulated to $400,000 as the

debt that remained from\a prior loan?
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A. Yes, sir.

0. Okay.. And was it your understanding when
you signed this agreement that Royals was égreeing
to basically require that you only pay $125,000
instead of the $400,000 as long as you made timely
payments on the loan?

A. AYes, sir.

Q. Okay. All right. ©Now, a little bit ago
you said you agreed that you hadvnot made one
payment on the loan. Can you tell me what payment
that was?

A. That payment was a payment, I think, that
was due back in 2010. And it Was brought to my
attention that it was not made and we in turn made
that payment.

Q. Was that ~f'was your making of the payment
after a demand letter had been sent to you?

A. It wasn't a demand letter. It was a
letter indicating that that payment was due.

Q. Qkay. Do you recall who wrote that
letter? Was it me or was it somebody else?

A. It was Paul Harrill.

0. That would be me. Okay. Let me hand vou
this document. I'm going to get it marked in a

moment, but it is a letter. Up at the top it says

Page 13 5
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it's from Royals Portfolio, LLC and it's dated

January 27, 2012. Do you recall receiving this
lettef?

A. Yes, sir.

Q. ~ Okay. What did you do when you received

this letter?

A. I took it to my attorney.

Q. And who was that?

A. That was Eddye Lane.

Q. Do you know if you or Ms. Lane made ahy

response after reviewing this letter?

A. Ms. Lane indicated to me that she would
take care of this, but she asked me a few gquestions
and she stated that she would take care of it.

Q. Do you have a copy of .any letters\or
anything that she may have written, if she wrote a
letter in response?

A.. I think I do in some of my HOteSf my
records fathér.

Q. Okay. And you've not produced anything by

way of documents to me yet, right?

A Reéently or --

Q Yes, recently.

A. Yes, sir. )
Q You have?

Page 14 |
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A. Yes, sir. I sent --

Qﬁ Go ahead.

A. I sent you a letter requesting a payoff
recently. o

Q. Yeah, that's fine. What I mean is I
sent -- excuse me. I'll show it to you in a few

moments, but I sent some discovery requests in this
litf?gation which say things like I request that you
give me certéin documents and identify the documents
that I‘d like you to send me. You've not responded
to any request like that or given me anything as far

as a discovery response in this litigation vyet,

right?

A. I don't understandﬁyour question. Can you
rephrase that for me, please?

Q. Yeah.- You've not produced anything to me
in response to any formal requést I've made in this
litigation, have you?

A. Not to my- knowledge, no.

Q. Okay. All right. But you think that
perhaps Ms. Lane wrote a letter in response to the .
January 27, 2012, letter?

A. Yes, sir.

Q. Okay.

MR. HARRILL: Let's get that marked
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as Exhibit 3, that letter.

(Exhibit No. 3 was marked for
identification.)

(Off-the-record discussion.)

(Exhibit No. 4 was marked for

7

identification.)
BY MR. HARRILL:

Q. Let me hand you Exhibit No. 4.. And this
is a-letter to you and Mr. Kelly. Aﬁd this one is
from me and it's dated March 20, 2012. Please tell

me if you've seen that before.

A Yes, Sir.

Q You actually recei&ed that, correct?

A. Yes, sir. |

o) Do you recall what you did after receiving

that document?

A, I took it to my attorney.

Q. And again that was Ms. Lane?

A. Yes, sir.

Q. Do you know if Ms. Lane did anything in

response to this?
-A.  The only thing that I know, she said she
would try and handle it, she would take care of it.

Q. And did you understand this letter from me

to be a notice that Royals believed that you were in
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default for failure to make timely payments under

the agreement?

A. Yes, sir. .

0. And at the time that you received this did
you disagree with that? | |

A. Yes, sir.

Q. Do you still disagree with it?

A. With some of the payments that they
indicated that wasn't made on time I disagree with.

Q. Okay. Butithere‘s one you agree was not

made on time?

A, Yes, sir.

Q. And you subsequently paid that?

A. Yes, sir. '

Q. Did you pay that payment after this letter

that I'm showing you, Exhibit 47

A, It was after, I think.

Q. Okay. Ali right. Did you read this
entire.letter, Exhibit 4, when you got it?

A. Yes, sir.

Q.. Did you understand that Royals was saying
that because of the default they were accelerating
the balance of the loan so that that $400, 000 |

stipulated existing debt was now due and owing?

A. Yes, sir.

Page 17 ?
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Page 18
.Q. Okay. All right. And did you also read

down on the second page, second to last paragraph
where it says, I'm going to paraphrase it a little
bit, you feel free to state it however you would
like to, that if you make aﬁy partial payments
toward that tctal debt, which was identified up
above, that those would just be applied to the total

debt and not be applied to bring the note current?

Did you understand that?.

A. Yes, sir.

(Exhibit No. 5 was marked for
identification.)
BY MR. HARRILL:

Q. All right. I'm go;ng to hand you Exhibit
5,‘Which is another letter from me. This one is
dated December 14, 2012. Again I'd ask you to tell
me whether you remember receiving that letter?

A. Yes, sir.

Q. Okay. And do you fecall what you did
after receiving that letter?
| A. I took it to my attorney, Eddye Lane.

Q. And do you recall if she did anything in
response to receiving that letter? |

A, I think this was the time -- this was

December. - I think she called me into her office and
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we talked. And I think this waé the time that
Mr. Schumacher stepped in.
Q. Okay. So it was shortly after that letter
that Ms. Lane stopped representing you?
A, Exactly, yes, sir.
- Q. And then Mr. Schumacher began representing
you after that?

A. Yes, sir.

Q. Ckay. And do you recall -- I'm not trying:

to be tricky here. 1It's right on the document. Do
you recall when the litigation was filed in this

case and when you were served with it? You can look

on that and see if that --

A, I'm not sure of the date, but I know it
was back —- I think it was back in November of 2011.
0. Okay. And you think you got served

sometime in November, arcund that time?

A. Yes, sir.

Q Now, did you say 20117

A. 2012,

Q Right. Okay. All right. Ms. Simpson, I

think we've already covered this, but you

acknowledge that Royals Portfolio made the real

estate tax payment for the property for, I think,

the tax year 20127 )
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CA. Yes, sir. -

Q. Okay. Why did you not make that payment

or Mr. Kelly?

A. That payment -- I forgot all about that
payment. It's not like I did it inteﬁtionally, but
I didn't. I just -- I just forgot about it.

Q. Okay. All right. Would you loock on
Exhibit 2 for me. That's.the mortgaée.

A Which one was that? B

Q. Acknowledgment of existing liens and
mortgage éf real estate.

A. Yes, sir. Okay.

Q. Ckay. Do you understand that this is
granting -- this document grants Royals Portfolio a

mortgage over your residence, 2800 McCords Ferry

- Road?

A. Yes, sir.
Q. Okay. I request that you turn to Page 4

and look at the paragraph numbered 4 that says Taxes

and Assessmehts.

A, Yes, sir.

0. Okay. Do you agree that the mortgage
requires that you and Mr. Kelly as the mortgagor
will pay all taxes on the property? |

A. Yes, sir.

Page 20 g
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Q. Okay. And that was an agreement you all
made when you signed this document, right?
| A, Yes, sir.
Q. And would you turn over to Page 5 and look
at Parégraph 8, which is entitled Default.
A. Yes, sir.
Q. Okay. And that says, "The occurrence of

any of the following events shall be deemed a

Default under this Mortgage." Do you see that?
A. Yes, sir,
Q. And the first one listed is, "Failure of

Moftgagor to pay any sum secured by this Mortgage
when due." Do you agree that that's what that says?

A. Yes, sir.

Q. And then B, it says, "Failure of Mortgagor
to observe or pe;form-any covenant or agreement set
forth in this Mortgage or the Agreement." Do you
agree that's what B says?

A. Yes, sir.

Q. Okay. And so wouldn't you agree that by
failing to make the tax payments that jou failed to
observe or perform an agreement set forth in the
mortgage here?

A. Yes, sir. But I didn't do it

intentionally. I did it because I forgot.

Page 21 |
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Q. Okay. All right. Ms. Simpson, can you
tell me the names of any persons.that you know of
that would be potential witnesses in a trial of this
case”?

A. I know Attorney Eddye Lane.

Q.- Go ahead. You can just name them off,
anybody that you can think of.

A, Odell Simpson.- And that's about —-- that's

[

about it. ¢

Q. Okay. And I would assume yourself and
Mr. Charlie Kelly?

A. Yes, sir.

Q. All right. What would your husband 0Odell
Simpson be able to testify about that would be
relevant to the'litiéation?

A. He was very familiar with the payments and

the taxes per se. : : -

/
Q. Okay. Anything else?

A. And just, you know, the terms of the -- of-

the mortgage.-

Q. And I meant to ask you something, -and I'm

going to go back and ask it, about Exhibits 1 and 2
again. And if I refer to the note at any point,

I'11l be referring to this agreement regarding

existing‘debt, Exhibit No. 1.
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A. Okay.
Q. Okay. And if I just say mortgage, I'm
going to be referring to Exhibit 2, which is the

acknowledgment of existing liens and mortgage of

real estate. Okay?

A. Okay. _

Q. With regard to Exhibit 1, the agreement
regarding existing debt,‘you were represented by

Eddye Lane at the time you and Mr. Kelly signed this

document, were you not?

A. Yes, sir.

0. Okay. And she reviewed this with you and
for you?

A. Yes, sir.

Q.. Okay; And she provided you advice about

the document?

A. Yes, sir.

Q. Prior to signing it?

A. Yes, sir.

Q. Okay. And the same with Exhibit 2, the

mortgage, Ms. Lane was representing you when you

signed that document?

A. Yes, sir.
Q. And she reviewed it for you?
A, Yes, sir.
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Q. And she provided you advice, you know,
before and when you signed this document?

A, Yes, sir.

Q. all righti Ms. Simpson, you all haven't
retéined an expért witness for this case, have you?

A. No, sir.

Q.  Okay. Did you assist your lawyers in
preparing the answer that was filed in this case?

A. Yes; sir.

Q. Okay. Have you seen the answer that was

filed and served on me?

A. Yes, sir.
Q. I just want to ask you a couple questions
about it. You have alleged a defense in your answer

that the plaintiff,_which is Royals Portfolib, has
failed to mitigate its damages. Do’ you know what
you're refefring to there?

A. Can you rephrase that for me?

0. Yeah, sure. In your aﬁswer'there‘s an
éllegation by you and Mr. Kelly that, I*ll just read
it to you, it's Paragraph 55 of your answer, it
says, "Plaintiff's claims are barred in whole or in
part by its failure to mitigate damages."— Do you
know the basis for that'allegétion?

A. Can- you just break that down a little bit
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for me a little bit more so I can give --

Q. Yeah. Your answer is saying that my
client is not entitled to recover anything. And one
of the reasons that you're saying that in this
defense is you say they have not mitigated their
damages, which generally means, and Mr. Schumacher
can jump in and correct me if I'm wrong, but
generally means they féiled to do things to minimize
their damages. Kind of minimiée it is another way
to -- sort of another word for mitigate. They
didn't do things that could have avoided or
minimized their damages.

So do you know what the basis is for
saying that Royals Portfolio didn't mitigate its
damages? | l

A. There has been times where Royals

Portfolio seemed to be a harassing team.

Q. What way do they do that?

A. When payments were sent in to them they
would ~- they would either say the payments are late
or -- and I know the payments weren't late. It was

just like a harassment ever since we started with

Royals Portfolio.

Q. Okay. Did they write you letters to that

effect?

Page 25;

WWW.compuscripts.com




Dorothy Simpson 6/20/2013

w N

10
11
12
i3
14
15
16
-~ 17
18
19
20
- 21
22
23
24
25

A. They would write my attorney, Ms. Lane,

Eddye Lane.

Q. Were there letters other than what I've

given you here today that were sent?.

A. I would have to talk with her about that
because she -- she kept -- she has everything.
Q. Okay. Do you recall whether there were

more letters and how many letters that were sent by

Royals Portfolio?

A. I don't know exactly how many, but each
time -- each time there was a payment sent it was
just -- it was just they are mainly people that -- I
don't know. I just -- I don't know. |

Q.  Okay. Your next defense is called unclean

hands. That's an equitable defense and it says
plaintiff's complaint is barred, meaning Royals is

not entitled to anything, by the doctrine of unclean

hands. Do you know what you're referring to there?
A. Can you break that doWn a little bit more
for me? ‘
Q. I don't know if I can. It's essentially

the same thing except you're saying that Royals is

not entitled to anything based upon the doctrine of

unclean hands.

A. One thing I have noticed with Royals, I
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don't know whether they want us to be under them for
the rest of our lives. We have tried to work with
them in getting them out of our hair and with
payments and so forth. We do our best to make sure
that these payments are in on time. And it's -- to
me it's just a form of harassment. And I don'tb
think -- I really don't think we've done anything
just too much to say that we are in trouble.

Q. All fight. Your next defensé you've
raised is one that is entitled Good Faith and Fair
Dealing and it states that Royals has a duty to act
in good faith and deal fairly essentially. Okay.
And it says that Royals has b}eached and continues

to breach this duty through its actions. Can you

‘tell me what actions you're: talking about?

‘A Royals -- with the modifications that has
been presented to us, Royals has changed the
modifications so differently, even adding other
things in the modification to make things worse for
us. |

Q. Okay. And you thought that was in bad
faith?

A. Yes, sir,

Anything else?

A. We have asked Royals several times in

’
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working with them té try and pay them out to get
them off of our back. They made no attempt to
settle with us. We even has asked for a payoff
several times to try teo get this thing behind us.

_ 'Royals has given us three modifications
that they have added other things'to, such as
increasing the payment amount, making the payment
dates shorter. Whereas thé'payments were due at(one
time, they are making it like shorter where you

can't make the payment, taking the payment higher.

And I feel that if Royals was with us or want to get

this behind us, they would try to work with us to

1

get them paid out.

Q. Do ycu understand that in the'agreement
regafdiﬁg-existing debt that 1f you and Mr. Kelly
defaulted on, you know, this document, that Royals
cbuld then pursue the stipulated existing debt
amount, whigh was the 400,000, as opposed to the 125
they agreed to take through monthly payments? '

A, I understand all of thatﬁ:but I have tried
fo - fhrough my attorney to get money so that we
could just pay Royals out for what we owe them

besides going through the stipulated debt.

0. So, in other words, you’vé tried to do it

_based on what the note amount was, the 1257
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A. The reduced amount.

Q. Okay. And that's the payoff you've wanted
from them, correct?

A. Yes, sir. That's the payoff that we've
been working toward during the time that we were
making the payments, the reduced payment. And I
tried through my attorney to get them to come to a
settlement that we can pay the reduced payment off,
but it seems as if they are unwilling to cooperate
because they have never gave —-- given us an amount
that we owe them as to the reduced amount.

Q. So is it your_uﬁderstanding that even in

documents, draft modification agreements that have

been provided, that there's never been a number put

in there as to the amount,of the existing debt?

A. lThere has been a number put in there as to
the existing debt with the reduced payment amount,
but there has never been a number put in there with
attorney fees, et cetera.

Q. Well, you've been given at least an
estimate of attorneys' fees, correct? Are you aware
of that?

-A.: I think T havé, but there has also been a
stipulation with Royals as to the attorney fees

along with a balloon payment that I am not aware of.
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Page 30 %
Q. OCkay. I gotcha. As far as saying.tell us :
what the balloon payment will be?

A Yes, sir. Tell us what the balloon
payment would be, tell us what the attorney fees
will bé, and give us a figure or a payment as to
everything that we owe behind the reduced payment.

Q. So let me make sure I understand. It is
the -- are the actions that you're upset about with
regard to Royals primarily its unwillingness to work
with you fo try to resolve this dispute?

A. Exactly. Yes, sir.

Q. Have you been making payments for the last
several months,on the loan? |

A. I have been making payments the entire

time on the loan.

Q. . Okay. So you've never stopped making

monthly payments on the loan?

A. No, sir.
Q. Okay. You are still sending a payment in
the -- whatever that note amount was in the.note

hefe, you're still sending that amount to Royals
every month?

A. I am sending that amount to
Mr. Schumacher.

Q. Okay.
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A. And that started back in January of 2013.

0. Okay. Do you knoQ if heis forwarding that
to Royals\oi is it your understanding he's holding
that?

A. I think he's holding it.

Q. -~ Okay. . Do yoﬁ know if Royals waé ever put
on notice that you were doing that?

A. Not -- no.

Q. All right. Let me ask you about the
counter-claim you've asserted in this answer.
You've asserted a counter-claim based upon the
unfair trade practices.r There's a statute called
the Unfgir Trade Practices Act. And you have
essentially alleged that the activities of Royals
Portfolio constitute an unfair trade practice.
Okay?

A. Yes, sir.

Q.  One of the things that you say -- one'éuch
action you say 1s not properly érediting defendants
for payments that they made? |

A. Yes, sir.

Q. Okay. When do you think that has

occurred?
A. That has been going on for awhile.
Q. Now, do you think they are not crediting
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Page 32 g
you at all or are they just saying it didn't come in
a timely fashion?

A. Timely.

Q. So they are not crediting you soon enough
is what you're saying?

A. What I'm saying, like‘when I say it has
been gocing on, they would indicate that they
received payments late. And I know the payments
hadn't been late because I would backtrack the
paymeﬁts to see when the payments were actually
received by Royals.

Q. Okay. All right. Are you aware of any

other acts by Royals that you think are unfair or

deceptive?
A, Yes, sir.
Q; ~Okay. What actions do you think are

unfair or deceptive?

A, The actions are since this litigétion
started in working with Mr. Schumacher we have tried
our beét to settle this and get it behind us and
ﬁgve on,4but it seems as though we didn't get any
help from Royals. 1It's like they want us to be
under their wings, I gﬁeSs, the rest of our life
because we have indicated to them that we can pay

them off, to give us a payoff. That has never been
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_ Page 33 ;
sent to my attorney. I have requested it. I |
haven't received anything as of vet.

And I feel that as time go on attorney
fees are adding up. I feel at this time it's ﬁore
so a money thing. And I'm willing to do the best I
can to pay Royals.

Q. All right. Have you ever offered to pay
Royals the entire balance due plus attorneys' fees,
interest, you know, any default interest or
anything, any other things that would be added to
the loan? Have you ever offered to do that?

A. I have asked my attorney to do that and he
has given -- he has told me that he has done that.
And as of this day with the payoff, we really don't
know what it is. And we have asked several times to

try and find that out to get them paid and to move

on with our lives.

Q. Now, I want to go back because I thought I
misunderstood you, but when you started telling
me -- giving me your answer you said, "We've tried

to settle this"?

Al We have tried to -~
Q. I'm just trying to -- I thought I heard
you say sell this, but I think you meant -- you said

settle and I misheard?

A
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Page 34 g

A. Settle, S-e-t-t-l-e.: ‘

Q. Okay. I just wanted to make sure I
understood correctly and ﬁhe court reporter got --
he probably got it right, but my aging ears must
have heard it wrong. That's fine.

Okay. Anything else that you think Royals
has done that was unfair and deceptive?

A. Well, I felt -- I feel that this is the
worst scenario with it because they won't even give
us a payoff amount as we requested. I mean,
something like this you would have -- why? I mean,
why? Here we're willing to pay this off to try to
work with Royals and we can't get a payoff. And
we've been paying our payments ever sihce September .
of 2009 up until now and we are asking for a payoff
and we can't get oné. |

Q. All right. You've also alleged that you
have suffered ascertainable loss due to the unlawful

actions of Royals. Tell me what losses you've

- suffered.

A. I have suffered so much ever since we
entered into the modification. Even before the
modification when my father went into bankruptcy.

Q.‘ Now, you mean -- when you say the

modification, you mean the agreement regarding the
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existing debt?

A. Ygs, sir,

0. The Exhibits 1 and Exhibits 27

A Yes, sir.

Q,_‘ Okay. Go ahead. I'm sorry.

A. And the reason for that is my father is an-

elderly man and he built his home and his only
source of income is his Social Security cheék, but
still he tried to -- hé tried to make sure that
payments are sent in on time and taxes'are paid.
And that causes me to,worry.about him because he's
an old person.

And something like this right here and
you're asking to -- asking someone to pay them out

and they can't give you -- they can't give you a

- payment, that's terrible. TIt's not that we can't do

it. We can do it, but it takes éWay from me and --
because when he look at me it takes away frbm him
and also with my husband because I worry about this
all the time. And.I need to move on with my life
because I do have a sord. I do have é son that ‘I

worry about because he's been in service and he's

-not the best. My husband is not the best. And I

feel that we are getting the runaround for nothing.

I've been getting this -- when we first entered into
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Page 36 |
this I think one of the fellows from Royals

indicated that he was going to take our property

regardless.
0. Who did he say that to?
A, He said that to myself'and Ms. Lane. And

it was one of Royals' people.

Q. When was that said, do you remember?

A. That was during the time that we had to
take care of bankruptcy. I think my father e;en
heard when he said that.

Q. Did he say that to YOu allz

A. Yes, he did.

0. ‘Okay. And was that at a court hearing‘
or --

A. That was shortly after a court hearing, I
ﬁhink, but Ms. Lane knoWs all about it because she
heard him too.

Q. I'm just trying to figure out where you
were when this happened.

A. We were at the courthouse downtown.

Q. Okay. So it was at the courthouse. I'm
just trying to figure ouﬁ when you've actually seen

someone from Royals when you —-

A. The beginning of this. The beginning.

- The very beginning.
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Q. Okay. Do you recall if I was there?
A. No, you weren't there.
Q. Okay. Are there any other ascertainable

losses other than what you've discussed with me that
you've suffered?
A, It's just the everyday thing. It's an
everyday thing. I mean, it's just every day 1is an
unhappy day.
Q. Ms; Simpson, do you héve'copies or the \
ability to obtain copies of all the checks that

you've written or payments that you've sent to

Royals?
A. Yes, sir.
Q. Okay. And that's sométhing that you can

provide to your lawyer and he can provide to me?

A. Yes, sir.

Q. Okay. Are you aware of any documents that

you have that would support some of these things

that we've talked about regarding the defenses and
the counter-claim that you've asserted?

A. 'Egcuse'mé now?

Q. I'm just asking if you're aware of any
documents that would support the things that you've
told me in relation to these defenses? Like that

Royals has harassed you, are you aware of any

{
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‘documents that would evidence that?

A. I think I 'can get -- go back and get some
of the -- I'm aware, but I just can't put my hand on
anything just now, but I can look in my folders.

0. Okay. And would that be the same with
regard to each of the defenses regarding unclean
hands and failure to mitigate and unfair or
deceptive‘acts on their part? , N

A. Yes, éir.

Q. \Okay. 'You would need to go back and look-
and see what you've got?

A. Yes, sir. Yes, sir.

Q. Do you believe you have documents that .
would support those things?

A. Yes, sir. I feel fhat I can find some bf
them.

Q. Tell me what you think they are. Is it
letters or communigations_or what dovyou think yéu
have that would support that? |

‘ A. I think I have letters.

Q. Okay. Any.other types of documents that
you know of that would support those defenses and
élaims? |

A. In looking back if I can find some.other

things, I will submit them to you.
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MR. HARRILL: All right. T don't

have any other questions. Thank you.

MR. SCHUMACHER: I have no questions.

(Whereupon, the taking of the

deposition was ended at 12:48 p.m.)
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STATE OF SOUTH CAROLINA )
: ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) Civil Action No.: 2012-CP-40-07878

ROYALS PORTFOLIO, LLC, an assignee }
of Bank of America, N.A., formerly known .
as NationsBank, N.A.. which is Successor
by Merger to NCNB South Carolina,

Plaintift,
\2

CHARLIE KELLY and
DOROTHY SIMPSON,

Defendants.

STATE OF MARYLAND )

) AFFIDAVIT OF WILILIAM B. BULAND
COUNTY OF MONTGOMERY ) -

PERSONALLY APPEARED before me the undersigned, who first being duly swom,
deposes and states as follows: |

1. I am William B. Buland, Director of Asset Management for Union Financial
Corporation, general partner of Union Recovery Limited Partnership, a member of Royals
Portfolio, LLC (“Royals™).

2. In that capacity I have first hand knbwledge of and am familiar with the loan and
. indebtedness that is the subjed of this action.

3. Thave reviewed the Complaint filed in tllis action and find the factual allegations
containgd therein to be true and accurate to the best of my knowledge.

4, As part of the resolution of a commercial debt, personal guarantees, and a

bankruptcy filing by defendant Kelly, Royals and Defendants agreed to enter into an Agreement

Regarding Existing Debt.



5. On or about September 9, 2009, Defendants executed and delivered to Royals, for
good and valuable consideration, that Agreement Regarding Existing Debt dated September 9,
2009, whereby Defendants agreed that they owed Royals $400,000.00 (the “Stipulated Existing
Debt.”

6. Pursuant to the Agreement Regarding Existing Debt (the “Agreement™), Royals
agreed to allow Defendants to saﬁsfy thé Stipulated Existing Debt by paying a lesser sum of
- approximately $125,000.00, plus accruing interest and other costs and charges as set forth in the
Agreement (the “Reduced Payment Sum™), but only if Defendants strictly complied with the

terms of the Agreement.

’

7. Defendants agreed to pay Royals the Reduced Payment Sum under the terms set

forth therein.

8. A true and authentic copy of the Agreement is" attached to the Complaint as
. Exhibit 1.
9. Royals agreed that upon full and prompt payment of the Reduced Payment Sum

as required in the Agreement, Plaintiff would release Defendants from any further liability for
!

the Stipulated Existing Debt.
| 10.  In order to better secure the payment of the Agreement and indebtedness secured
thereby, Defendants ‘executed and delivered Ato Royals, its successors and assigns, an
.Acl‘:nowledgment of Existing Liens and Mortgage of Real Estate dated September 9, 2009,
bwhich is recorded in the records of Riclﬂemd County, Séulh Carolina, in Book 1556 at Page 3427
(the “Mortgage™).
1. By way of the Mortgage, Simpson and Kelly not only recognized and

acknowledged certain “Existing Liens” defined in the Mortgage and CQmpIaint, but also granted

L]



to Royals a mortgage on the Kelly Residence, including a piece referred to as the Access Parcel.

12. A true and authentic copy of the Mortgage is attached to the Complaint as Exhibit

K
\
13. - The mortgage expressly secures the Agreement.
14.  The Defendants have failed to make all payments as required under the
Agreement. .
15. Despi{e demand for payment, the indebtedness due and owing to the Royals on

the Agrc—:emem has not been paid as provided for in the Agreement, and the Agreement and

Mortgage are now in default.

| 16.  The real éstate taxes due and OWing on the Property for the year 2011 were not
paid by Defendants.

17.  As a result, on November 27, 2012 Royals paid those real estate taxes in the
amount of $1,617.29, and that amount has been added to the amountvsecured by the Mortgage.

18. . Defendants agreed to pay all real estate taxes that are due and owing on the
Property and deliver proof of payment to Royals not less than 10 days before the real estate taxes
b¢come delinquent.

19 Defendants failure to pay timely the taxes due on the Property for 2011
constitutes an event of default under the terms of the Mortgage.

20.  As a result of the default for failure to pay all amounts due on the debt servicing
of the Reduced Payment Sum and as a result of the default for failure to pay real estate taxes
when due, the entire remaining amount of the Stipulated Existing Debt is now due.

21.  Pursuant to the ten.ns of the Agreement, Defendants agreed to pay all costs and

expenses of Royals, including attorney’s fees and court costs, incurred in collection of the debt.

wa



22, The Agreement has been referred to the undersigned attorneys for collection on
behalf of the Plaintiff and Defendants have been given notice of such referral.

23. . As of November 19, 2012, there was due and owing on the Mortgage pursuant 10
the terms of the Agreement, excluding attorneys’ fee.s and costs, '$319,915.17.

24.  Therefore, Defendanté owe Royals on the Agreement as secured by the Mortgage
the sum of $319,915.17, plus attorney’s fees and court costs, plus the real estate taxes advanced
in the amount of $1,617.29.

FURTHER AFFIANT SAYETH NOT.

ROYALS Portfolio, | LLC

By: Union Recovery Limited-F
By: Un /onT m;x’ncxaLCmporat

e ,,»
BY///L‘ T

Wittiam B. Bulard, Director of Ksset Management

SWORN TO and SUBSCRIBED before me
this 8th day of July, 2013 ' | o
| )

! é/2/6‘3"‘(/('4‘44&’ & b vq (A )lvaw/

“"Notary Pubugﬁf'or Maryland. EULE Ye U N
) MONTGOMERV couuw
MARYLAND

My Commission Expires:_- |,
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FORM 4 '
STATE OF SOUTH CAROLINA ! JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS A CASE NUMBER: 2012-CP-40-07878
Charlie Kelly

Royals Portfolio LLC

DEFENDANT(S)

PLAINTIFF(S)
Attorney for : [ ] PluimifT [ Defendant or [ Self-Represented Litigant

| Submitted by:

DISPOSITION TYPE (CLIECK ONE)
[0 JURY VERDICT. This action came before the court for a trial by jurv. The issues have been tried and a verdict rendered.

[ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

decision rendered.
[J ACTION DISMISSED (CHECK REASON): [ Rule 12(hy, SCRCP; [] Rule 41(a), SCRCP (Vol. Nonsuit);
Rule  43(k), SCRCP (Setiled); [J Other _Dismissed  without

prejudice
[J ACTION STRICKEN (CHECK REASON): (] Rule 40()), SCR(1%; ("] Bankrupicy;
{1 Binding arbitration, subject to right to restore to confinn, vacate or modify acbitration award; [[] Other
[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
{J Affirmed; []Reversed; [ ]Remanded; [ ] Other
ATTORNEYS ARE RESPONSIBLE FUR NUTIFYING LOWER COURT, TRIBUINAL, O} ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT

NOTE:
RULING IN THIS APPEAL. N
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to fullow)  [X] Statement of Juggment by the Court:
. ,n -: _%;
This Matter is Hereby Referred to the Master-in-Equity. O o
— X2 o
ORDER INFORMA'ITON : -fg I ™~
This order ] ends [X] does not end the case. Qo '~ o -
Additional Information for the Clerk : . X
£ ey
- - . D (4 ran L 2
INFORMATION FOR THLE PUBLIC INDEX toe v

fiould béenrolled. If there

Complete this section below when the judgment affects title 1o real or personal property or if any amount sk
[

b8

is no judgment information, indicate “N/A” in one of the boxes below. :
Judgmenl in Favor of (List name(s) below) | Judgment Against (List n:iefs) below) Judgment Amount To be Enrolled
: b
$
N 5

The judgment information abave has been provided by the submitting purty.  Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts 1 i computed such as interest or additional taxable costs not
available at the lime the form and final order are submitted 1o the judge may be provided to the clerk. Note: Title abstractors and researchers

should refer to the official 2{1 or or jydgment detaj
-V D Judye Code 2828 page 1o 14 o 1d

Circuit Court Judge @ g
D

For Clerk of Court GTive Use Only

wd w copy mailed lirst class or placed in the appropriate

This judgment was enjared on the ay of " ., 20
attoney’s box on this day of , 20 # to attorneys ol recosd or Lo parties (when appearing pro se) as follows:

/

D 5buids

Paul . Harrill Willisr Frederick Schumacher 1V
ATTORNEY (S) FOR THE PLAINTIFF(S) | ATTORNEY(S) FOR THE DEFE

Clerk of ¢ et

Court Reporter

SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

ROYALS PORTFOLIO, LLC, an assignee of Bank

of America, N.A., formerly known as NationsBank,

N.A., which is Successor by Merger to NCNB
South Carolina,

Plaintiff,

V.

CHARLIE KELLY; and
DOROTHY SIMPSON,

Defendants.

- o W3
This foreclosure action case came before the Court for a merits hearing on Septémber 10

2014. Both the Plaintiff, Royals Portfolio, LLC (“Royals™) and the Defendants presented evidence by

IN THE COURT OF COMMON PLEAS

CASE NO.: 2012-CP-40-7878

ORDER DENYING
DEFENDANTS’ MOTION TO STAY
' FORECLOSURE ACTION
o U
o B
[
=

b

way of testimony and written documents. At the conclusion of the hearing, Defendants made the

subject motion to stay the case for further loss mitigation efforts under the South Carolina Supreme

Couwrt Administrative Order 2011-05-02-01 (the “Administrative Order”). After the conclusion of the

hearing, Royals submitted the Affidavit of Robert Eisman in opposttion to the Defendants’ motion to

stay. The Court notified the parties in a conference call on December 15, 2014, that it was excluding

the Affidavit of Robert Eisman over the objection of Royals and would not consider it in reaching a

decision on this .iss'uc.' Therefore, the Court considered only the documents filed in this case, the

testimony présem_ed and documents introduced at the hearing. Based upon the findings set forth more

fully below the Court hereby denies the Defendants’ motion to stay the foreclosure proceeding Rurther.

COLUMBIA 119)954v)



FINDINGS OF FACT

It is undisputed that the loan and mortgage that give rise to this foreclosure action originated as
a commercial loan to Pinewood Care Home, Inc. by Bank of America or its predecessors. See
Complaint, para. § (aésening this foreclosure involves “commercial loans™) and Answer, para. 5
(admitting). Tlﬁc loan was assigned to Royals, who now holds the note and mortgage over the subject
property. The subject property is a house located in the Eastover area in Richland County. Testimony
was read into the record from Defendant Dorothy Simpson’s deposition that she is “self-employed”
and uses the house to take care of two elderly veterans. Testimony was also given that Ms. Simpson
and Defendant Charlie Kelly currently reside at the subject property.
| Defendants have moved for the case to be stayed for further “foreclosure iﬁtervention”
pursuant (o the Administrative Order. In the Administrative Order the South Carolina Supreme Court
made it clear that the Home'Affordable Modiﬁcation Program (“HMP”} “is only applicable {0 such
loans if the lender or servicer has agreed to participate in the HMP. Not all lenders ér servicers have
so agreed.” Royals, the moitgagee in thé present case, has not agreed to participate in the HMP and is
therefore not sﬁbjec{ td its requirements. Thercfosc{ it is apparent that the Administrative Order was
nol intended to apply td Royals in the present action.

Despite the apparent inapplicability to lenders (like Royals) who do not participate in HMP,
the Administrative Order created confusion as to whont it applies. The Administrative Order provided
certain terms and conditions that would apply to “all mortgage foreclosure proceedings concerning
Owner—Occupied dwellings in this State,” Those requirements, if applicable to Royals, required only
that Royals serve on the mortgagor a notice of the moﬁgagor’s right to foreclosure intervention, if any;
and certify that the mortgagee has complied with the requirements ﬁf the Administrative Order before

proceeding with a foreclosure hearing. Because Royals does not participate in HMP, Defendants had

COLUMBIA 1£91954v1 2



’no rights to foreclosure intervention. Despite the fact that Royals has not participated in HMP and
Defe.ndants had no rights to foreclosure intervention, the record reflects that Royals fully discharged its
duties, if any, under the Administrative Order. See Co@sél’s Certification Regarding Compliance with
South Carolina Supreme Court Administrative Order 2011-05-02-01 and the HMP, which was filed of
record in this case on January 10, 2014;

Defendants motion to stay relies exclusively on the testimony at the foreclosure hearing of
William Buland that the loan modification process was declined by Royals because this was a
“commercial loan.” However, regérdless of Mr. Buland’s testimony, the Certiﬁcéte of Compliance
(filed with the Court) sa.tisﬁes the requirements of the Administrati@ Order. |

CONCLUSIONS OF LAW

It appears that the Administrative Order was not intended to apply to this loan because it fs a
cammercial loan thal is not guaranteed by Fannie Mae or Freddie Mac, and Royals is an assignee of
the loan that has not chosen to participate in HMP. |

Nevertheless, Royals fully complied with the requifemems, if any, imposed upon it by the _

' Administrative Order and HMP. See Certiﬁcaté-of(.:ompliance filed herein.

THEREFORE, [T IS HEREBY ORDERED that the Defendants motion at the conclusion of

the merits hearing to stay the foreclosure proceedings untif additional “loss mitigation efforts are

complete” is hereby denied.

IT IS HEREBY FURTHER ORDERED that the Court will issue its ruling on the merits of the

foreclosure hearing in a separate order.

[T IS SO ORDERED. ‘\ \

A}‘ [T

m— i

: , Joseph Y. Strickland (
January 2\&7 , 2018 Master-In-Equity for Richland County

Columbia, South Carolina

v COLUMBIA 119195403 3
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| ‘ _
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) CASE #: 2012-CP-40-7878

Royals Portfolio, LLC,

Plaintiff,

V.

Charlie Kelly and
Dorothy Simpson,

s L N

Defendants.

HEARING

*kkkkkhk

Wednesday, September 10, 2014
9:25 a.m. to 2:52 p.m.

The hearing before the  Honorable Joseph M.
Strickland, Master in Equity for Richland County, was
taken in Courtroom 2D of the Richland County Judicial
Centeyr, 1701 Main Street, Columbia, South Carolina, on the
10th day of  September, 2014, before Robin K. Reibold,

| Court Reporter and Notary Public in and for the State of

South Carolina.

Official Court Reporter
Master in Equity, Richland County
1701 Main Street — Post Office Box 192 (29202)
Columbia, South Carolina 29201
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Royals Portfolio, LLC, et al. v. Charlie Kelly, et al.

MR. BOGER: I am going to call the Simpsons, Your Honor.

in the agreement that allows them tc do that; that’s

my guestion?

A: No. No, sir.

THE COURT: Nothing to allow that?

A: No.

THE COURT: Okay. All right. Thank you, sir. You may
come down. .

A:  Yes.

THE COURT: Watch your step coming down.

A: Do I leave all of this up here?

THE COURT: Yés, sir, please. All right. Mr. Harrill?

MR. HARRILL: Your Honor, I don’'’t have any other

witnesses. I do -- I would . like to read a few

portions of Ms. Simpson’s deposition into the recoxrd,
if I could do that.

THE COURT: Well, Mr. Boger, are you going to call Ms.

Simpson?

THE COURT: Onh, okay. _Would you rather . wait until she’s
on the stand,_or would you -- or do you want to call
her as your own witness? You can call her as an
adverse.witnéss if you’d like.‘

MR. HARRILL: If vou would prefer just to wait and do it

live, I'm happy to do that, Your Honor. What I don’t

want to do is waive the right to put this in. If Mr.

54

Official Court Reporter
Master in Equity, Richland County
1701 Main Street — Post Office Box 192 (29202)
Columbia, South Carolina 29201
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Royals Portfolio, LLC, et al. v. Charlie Kelly, et al.

[ ‘
Boger for some reason decides not to call hexr or
otherwise, then I want to make sure I get this in.

THE COQURT: Well, I'm going to leave your strategy

deciéions up to you, but under the Rules you can call
her yourself.

MR, HARRILL: ©Oh, I understand that.

THE COURT: Yeah, yeah.

MR. HARRILL: But I also know I can also use the
deposition for any purpose.

THE COURT: That’s true.

MR. HARRILL: I just want to read in portions, and
sometimes that’s easier and cleaner than, than doing
that. I know she’'s going to takelthe stand, but I --

THE COURT: Mr. Boger, you, and you object to that, is
that ---

MR. BOGER: I do. And I don’t want to take that right
from him. I don't know how long it’s going to take,
but I’'ve got Ms. Lane sitting here. I'd like to get
her on the stand as quick as I can. She’s been here

THE COURT: well, no. The issue 1is though he’s going to
read a deposition excerpt. My suggestion was, he can
use it when she’s called, or you call Ms. Simpson

yourself. But you think you’d be better off just

reading what’s in the ---

55

Official Court Reporter
Master in Equity, Richland County
1701 Main Street — Post Office Box 192 (29202)
Columbia, South Carolina 29201
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Royals Porifolio, LLC, et al. v. Charlie Kelly, et al.

MR.
it’s a cleaner way to do it, Your Honor ---

‘THE COURT: Okay.

MR. HARRILL: --- for the-purposes of my case.

THE COURT: All right. Mr. Boger, your objection’s
overruled. All right, please proceed, Mr. Harrill.

MR. HARRILL: All right. Your Honor —

THE COURT: Now, mnow, hold on. Now, he can't cross-
examine you is what -- you understand that, right?

MR . HARRILL: Yéah .

THE COURT: He's not going to ask you questions abéut your
deposition. |

MR. HARRILL: All right. And, Your Honor, would you like
to ha&e the original?

THE CCURT: All you'fe going to do is publish wﬁat she
said in her deposition?

MR. HARRILL: Yés,'sir.

THE COURT: Okay. One moment, pleése.{‘okay, I have the
original in my.hand. You may proceed, Mr. Harrill.

MR. HARRILL: Thank vyou, Your Honor. And I'm starting on
page seven, line nine. . “Ms. Simpscn, are -you
employed?” Answer, “I’'m sélf-employed.”‘ - “Give me
generally the nature of what you do.” Answer, “I'm a

- caregiver. I have two elderly veterans that I take

care of.” Question, "“Okay. And where do you take

HARRILL: It’s, it’s certainly I think my right, and

56

Official Court Reporter
Master in Equity, Richland County
1701 Main Street — Post Office Box 192 (29202)
Columbia, South Carolina 29201



Roya.ls Portfolio, LLC, et al. v. Charlie Kelly, er al.

CERTIFICATE

I certify that the foregoing transcript, consisting)|
of 154 pages, is- a true, accurate and céwmﬂete
transcript of the hearing taken before me, Robin K.
Reibold, the undersigned Court Reporter. This
hearing was held without a jury before The Honorable
Joseph M. Strickland, Master in Equity for Richland
County, on September. 10, 2014, in the within-

captioned case.

Said Thearing was reported using the method of

Stenomask with backup and was transcribed by me.

oo

T (:_'_.-""
. B . - .
\\:_... A ni . -'j:/f'\/,""" LEPR

December 1, 2014 ROBIN K. REIBOLD
' ' MY COMMISSION EXPIRES: 4-28-2021

Official Court Reporter
Muster in Equity, Richland County
1701 Main Street - Post Office Box 192 (2920)2)
Columbia, South Carolina 29201




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

RECEIVEY

APPEAL FROM RICHLAND COUNTY AR )
Master-in-Equity G 30 2018

The Honorable Joseph M. Strickland SC Court of Appea!s-:

Appellate Case No. 2015-000367

Royals Portfolio, LLC, an assignee of Bank of America, N.A., formerly known as NationsBank,
N.A., which is Successor in Merger to NCNB South Carolina, ............................ Respondent, .

Charlie Kelly and Dorothy Simpson,............cccoovviiiinnn.. el Appellants.

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing Appellants’ Return to Respondent’s

Motion to Strike has been served upon the following counsel of record by mailing one copy by

United States Mail, addressed as shown below this ﬁ day of /h,(tjl(}&‘\’ ,2016.

Robert L. Widener Paul D. Harrill

McNair Law Firm, P.A. McNair Law Firm, P.A.

Post Office Box 11390 Post Office Box 11390
Columbia, South Carolina 29211 Columbia, South Carolina 29211

Augustdd, 2016 | W C. &M_

Kathleen Chewning Barnes, SC Bar No. 78854
Bames Law Firm, LLC

P.O. Box 897

803-943-4529

Hampton, SC 29924
kbarnes@barneslawfirmsc.com
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BARNES

LAW FIRM LLC

Kathleen C. Barnes
Admitted: Georgia | South Carolina

August 29, 2016 | | RECEIVED

The Honorable Jenny Abbott Kitchings AU

Clerk of Court for the Court of Appeals e c 630 2016

Post Office Box 11629 _ ourt : .
Columbia, SC 29211 of Appeals

Via U.S. Mail

Re: Royals Portfolio, LLC v. Charlie Kelly and Dorothy Simpson
Appellate Case No. 2015-000367

Dear Mrs. Kitchings:

Enclosed for filing please find the original and seven copies of Appellants Charlie Kelly and
Dorothy Simpson’s Return to Respondent’s Motion to Strike in the above-referenced case. Also
enclosed is proof of service. Please file the documents and return a file-stamped copy to me in the
enclosed self-addressed, stamped envelope.

By copy of this letter, I am serving all counsel of record with a copy of the same. If you have any
questions, please do not hesitate to contact me. Thank you.

Sincerely,

Mﬁzg\, C. Crner—

Kathleen C. Barmnes
Enclosures

cc:  Robert L. Widener
Paul D. Harrill
Brian Boger (via email only)
Phillip Curiale (via email only)

Post Office Box 897 | 607 2nd Street East | Hampton, SC 29924
www.barneslawfirmsc. com | Phone: 803- 943 4529 | kbarnes@barneslawfirmsc.com



