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September 7, 2016

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

In RE: James Anthony Tucker, #260993 vs. State of South Carolina
Case #: 2012-CP-04-00505

Dear .Sitr/Madam:A o

Please find enclosed heréwith the original and one (1) copy of the Appellant’s Notice of Appeal
in connection with the foregoing matter which I ask that you file for record, returning the
clocked copy to my office. I also enclose a copy of the Order of Dismissal and the original Proof
of Service on Johanna C. Valenzuela, Office of the Attorney General. Please use the enclosed
self-addressed envelope to return the clocked copy to my office.

With kind regards,

Hugh W. Welborn
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~ Office of the Attorney General
" Client °



THE STATE OF SOUTH CAROLINA
INTHE SUPREME COURT R BCEIVE

APPEAT FROM ANDERSON COUNTY  ~¢pp o g
COURT OF COMMON PLEAS N 2016

HONORABLE R.SCOTT SPROUSE ~ 8.C. SUPREME COURT
2012-CP-04-0505
JAMES ANTHONY TUCKER, #260993
APPELLANT,
A\
STATE OF SOUTH CAROLINA,

RESPONDENT.

NOTICE OF APPEAL

James Anthony Tucker, #260993 appeals the denial of his Post Conviction Relief. The Post Conviction
Relief Action was heard and denied by the Honorable R. Scott Sprouse Circunit Court Judge on June 10
2016, and Order of Dismissal issued on September 1, 2016 and filed on September 6, 2016. The
Appellant received Order of Dismissal on September 7, 2016.
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Hugh W. Welbom

Attorney for the Appellant

Post Office Box 173

Anderson, South Carolina 29622

(864) 226-5787

Attorney for James Anthony Tucker, #260993

Other Counsel of Record:

Johanna C. Valenzuela

Office of Attorney General State of SC
Post Office Box 11549

Columbia, South Carolina 29211




I certify that T have served the Notice of Appeal on the State of South Carolina by depositing a
copy of it in the United States Mail postage prepaid on September 7, 2016 addressed to its
attorney of record Johanna C. Valenzuela, Office of the Attorney General, Post Office Box

THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM ANDERSON COUNTY
COURT OF COMMON PLEAS

HONORABLE R. SCOTT SPROUSE

2012-CP-04-0505
JAMES ANTHONY TUCKER, #260993
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STATE OF SOUTH CAROLINA,

RESPONDENT.

PROOF OF SERVICE

11549, Columbia, South Carolina 29211-1 149

Anderson, South Carolina

Hugh W. Welborn

Attorney for the Appellant

Post Office Box 173

Anderson, South Carolina 29622
(864) 226-5787

Attorney for James Anthony Tucker, #260993
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It appears Jarites Anthony Tucker, who i & litigant in thiis case, is entitled to cowt-appointed counsel or a
guardian ad litem.
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STATE OF S6UTH CARGL

COUNTY OF ANDERSON

IN THE COURT OF COMMON PLEARDERSON §C

FORM 4

FILED-CLERK'S GFFICE

iNA : JUDGMENT IN A CIVIL CASE

CASE NO. 2012-CP-04-0505

Joip-Spnb— L 9: 28

James Anthiony Tucker, 8.C.D.C. No, 260993 ¢/ o1 ¢ g Aﬁg_S!ﬁté@fSﬁuth Carolina

PLAINTIFF(S)

GENERAL SES

SIOHS - DEFENDANT(S) |

Subdiiitted by: Court

Attarnej' for : ] Plaintift [] Defendant
or
[ Seli-Represented Litigant

K O

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action carme before the court for a trial by jury. The issues
have been tried and a verdict rendered, ,
DECISION BY THE COURT. This action came to trial or hearing before the court,

The issues have been tiied or heard and a decisior: rendered. [.] See Page 2 for additional information.

]

SCRCE (Vol

B o

ACTION DISMISSED (CHECK REASON)

: [] Rute 12(b), SCRCP; [7] Ruls 41(a),

- Nonsuit}; [_] Rule 43{k), SCRCP (Settled); [ ] Other

[ Affirmed; [] Reversed; [_] Remanded; ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOv

ADMINISTRATIVE AGENCY OF THE CIRTUTT COURT RULING IN THIS APPEAL, - -

IT IS ORDERED AND ADJUDGED: ] See attached order (formal orde to follow)=rafteiment ot TodgmEnt——""

by the Court:

ORDER INFORMATION

This erder [ énds [] does not end the case.
Additional Information for the Clerk :

O THE CIRCUIT COURT (

ACTION STRICKEN (CHECK REASON): [7] Ruls 40(j), SCRCP; [] Bankruptcy;
L] Binding arbitration, subjsct t right o restore to confirm, vacaté or modify
arbitration award; [_] Other
DISPOSTTION OF APPRAL T

CHECK APPLICABLE BOX):

TIFYING LOWER COURL,. TRISUNAL - OR

~

il

24 jg’wiu; T

. e Ry
AS :u!ﬂ

Coimplete this section below

INFORMATION FOR THE JUDCVBNTINGEE

when the judgment affects title to real

. shiould be enrolled. Xf there s no judeiment Information, indicate “N/A” in one of the boxes below.

LB

5| SEP-BA F

or personal property or if any amount

Judgment in Faver of
e AL8E BainE(s) below)

Judgment Against
e B ASE HEIIE(E) Belote)

Jidpment Amount To be Envoiled
LList amount(s) below)

‘T applicable, déscribe the proporty, Including tax map information and address: molomomead T T oo

The judgmenit information above has been provided by the submiitting pafty. Disputes concerning the amounts contairied in this
form may be addressed by way 6f motion pursuant to the SC Rules of Civil P
or additional taxzable gosts not ayet

clerk. Note: Fitle e

» iles rocadure, Amounts to be computed such as interest
able at the time the forim and fifial order ara submitted to the judge may be provided to the
eseatchers should refer to the official cowrt oider for judgment details,

N Py~

/L e
Circuit Court Judge
SCRCP Form 4C (03/2013)

Judge Code Date
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For Clerk of Court Office Use Only

This Judgment was entered on the day of s 20 and a copy mailed flrst class or
placed in the appropriaté attorney's box én this day of 20 _to attorneys of record or
1 parties (when appeating pio se) as follows:

“ATTORNEY (6 FOR T PLAINTIR G AFTORNEY(S) FOR THE DEFENDANT(S)

CE.ERK GF CQUﬂT
Court Reporter:

ADDITIONAL HNFOE&MATE@N REGARDING DECISION BY THE COURY AS REFERENCED ON

PAGE 1,

This action came to trial 6t heaing befc‘)re‘ the coust. The issues hive been tried or heard and a decision rfendered.

SCRCP Form 4C (03/2013) . Page 2
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STATE OF SOUTH CAROLB¥A ¢rp -4 i 61 FHE COURT OF COMMON PLEAS
COUNTY OF ANDERSON COMMON PLERS AHIR THE TENTH JUDICIAL CIRCUIT—
GENERAL SESSIONS 5. .
) | B g
James Anthony Tucker, ) C.A. No. 2012-CP-04-0508 O s
§.C.D.C. No. 260993, ) | & I3
) -j’% 28l
Applicant, 5 g%é N g ,'
v. ) ORDER OF DISMISSAL o || |0
Stats of South Caroling, ) B =W S
, ) R
Respondent, )

)

This mattet comes before the Court by way of an application for post-conviction relief

(PCR) filed February 21, 2012. Respondent made its return on or about May 22, 2012. An
evidentiary hearing was held on June 10, 2016, at the Anderson County Courthouse. Applicant
was present and represented by Hugh W. Welborn, Esquire. Senior Assistant Deputy Attorney
General Johianna C. Valenzuela represented Respondent.

Applicant and his trial counsel, Andrew Potter, Esquire testified at ’the hearing. The Court
had befors it Appiicanf’s ttial tanscript, the Andersén County Clerk of Court records,
Applicant’s appellats records, the South Carolina Department of Corrections records, the PCR
application, and the Return, __

PROCEDURAL HISTOR

Applicant is presently confined in the South Carolina Department of Corrections pursiant
to orders of commitmient of the Anderson County Clerk of Court. Applicant was indicted by the

April 2009 ieim of the Anderson County Grand Jury for assanlt and battery with intent to kill
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(2009-G§-04-1023) and armed robbery (2009-G8-04-1024). Andrew Potter, Esq., represented
Applicani: The State took the case to trial, and on September 16, 2009, Applicant was found
giilliy. The Honorabls . Cordell Maddex, Iz, é&ﬁt&ﬁée:ﬂ AppHeant to 4 terin of life impriséﬁmém
without parole for both charges.

A tinely notice of appeal was filed and perfected on Applicant’s behalf. f::ﬁlizabeth A,
Franklin-Best, Esq.; represented Applicant osi appeal. The South Carolina Courtaf Appeals
affirmed Applicant’s conviction, Staie v, I

R e S
N
~~~~~~

December 5, 2011). The Remittitur was sent on Decamber 21, 2011,

FINDINGS OF E?ACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the case law presented at the hearing, to
teview the record in its entirety, to hear the testimony and arguments presented at the PCR
hearing. This Court has further had the opportunity to observe each witness who testified at the
~ hearing and to closely pass upon their credibility. This Court has weighed the testirnony
aceordingly. Set forth below are ﬁm relevant findings of fact and conclusions of law as required

by 8.C. Code Ann, § 17-37.80 (2003).

In a PCR action, “[ilhe burden of proof is on the applicant to prove his allegations by a
prepondsiance of the svidesice,” Frasler v. State, 351 8.C. 383, 389, 570 §.E.24 172, 174 (2002)
(citing SCRCP 71.1{e)). Where the application alleges ineffective assistance of counsel as a
ground for relief, Applieant must prove that “counsel's conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upmﬁ as having produced a
Just result.” Strickland v. Washingion, 466 U.S. 668 (1984); Butler, 286 5.C, at 442, 334 $.5.2d

Page 2 of §
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at 814,

vFiirst, the applicant must show that counsel’s performance “fell below an objective
standard of reasonableness under prevailing professional norims.” Cherry, 300 SC at 117, 386
S.E2d at 625 (quoting Strickland, 466 U.S. at 690). The proper measure of pe;'fonnance is
whether the attorney provided representation within the range of competence required in criminal
cases. Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counssl is strongly presumed to have
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.” Id. (citing Strickland, 466 U.S. at 690). The Applicant must overcome
this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. |

Second, Counsel's deficient performance must have prejudiced the Applicant sich that
“there is a reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 $.C. at 117-18, 386 S.E.2d at 625; see
Strickland v. Washington, 466 U.S. 668, 688, 692, 104 §. Ct. 2052, 2065, 2067 (1984) (“[TThe
defendant must show that counsel’s representation fell below an objective standard of
reasonableness [and] . . . any deficiencies in counsel’s performance must be prejudicial to the
defense in order to c:m*m;’citwteT ineffective assistarice under the Constitution.”); Porter v. State, 368
8.C. 378, 383, 629 8.E.2d 353, 356 (2006) (“PCR applicant must piove: (1) that counsel failed to
render reasonably effective assistance under prevailing professionial norms; and (2) that the
deficent performance prejudiced the applicant’s case.”).

And “where counsel articulates a valid reason for employing a certain strategy, such
coriduct will not be deemed ineffective assistance of counsel.” Watson v. State, 370 S.C. 68, 72,
634 8.E.2d 642, 644 (2006 (citing Stokes v. State, 308 $.C. 546, 419 S.5.2d 778 (1992)).

Page30f 9
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“Counsel's performance is accorded a favorable presumption; and a reviewing court proceeds
from the vfcijizﬁablé presumption that counsel ‘rendersd adequats assistance and made all
significant decisions in the exereise of reasonable professional judgment.’” Smith v. State, 386
5.C. 562, 567, 689 8.5.2d 629, 632 (2010) (quoting Strickland, 466 U.S. at 690, 104 8.Ct. 2052).
“Accordingly, when counsel srticulates a valid reason for employing a certain strategy, such
conduct will not be deeraed ineffective assistance of evunsel.” Id. (citing Caprogd v. Stats, 338
8.C. 103, 110, 525 8.E.2d 514, 517 (3000)). “Courts frust bs wary of sscond-gusssing counsel's
trial tactics; and where counsal articulates a valid reagon for eniploying certain strategy, such

condict will not be desmed ineffective assigtance of counsal. Whitehead v. State, 308 S.C. 119,

417 $.E.2d 529 (1992) {citing Goodson v, United States, 564 F.2d 1071 {4th Cir. 1977)).
Applicant made two allegations in bis PCR spplication: {1) prosecutorial misconduct and
(2) conflict of interest. Additicnally, counsel for Applicant notified Respondent of an additional
allegation prior to the héaring: failure to file for a psychological examination and the ability to
understand proceedings due to prescribed medications. During the hearing, Applicant also
alleged his trial counsel should have provided infotmation when the foreman sent a note to the
Court during the trial, tiial counsel should have called Jeannie Durham as an alibi witness, and
that trial counse! should have had the vicim’s toxdcology report to establish he was intoxicated.
This Court will now address each allegation of ineffective assistance of counssl:
& Proseoutorin! Miscondus
Applicant argnes thees was prosecutorial misconduct because the search warrant return
showed the only item that had his DNA evidence catue from his brothes in laws home but the
State testified they found it at Applicant’s homs, Teal cotnsel tesiified the property repott

Fage 4 of §
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showing the address ehanges‘ was pr‘ovidac‘i {0 him prior to trial and that he provided it to his
client. |
The trial transciipt shows this exact issue was raised and addressed during the trial and
explained as a scrivener’s issue. (Trial Tr. p. 202, 1. 8 ~ p. 206, L. 6; p. 170, 1. 14 - p. 173, 1. 10; p.
191, 1. 1-20.) Applicant had this information going i;:;trial and was able to challenge it before
the Court and the jury. As such, this allegation is deﬁisd as Applicant has failed to establish
| prosecutorial misconduct or any ineffective assistatice of counsel related to this issue.
. Conflici of fnferest
No evidence was presented at the PCR Hearing regarding a conflict of interest. This
Court finds Applicant has failed to meet his burden on establishing there was a conflict of
interest. |
Ui Failure to file for a psychological exdmination and the ability to understand
proceedings diie to prescribed medications
Applicant claims he was on at Jeast three éﬁtiudepressants during the trial and that those
~ anti-depressants affected his memory and caused abnormal thinking and disorientation. Trial
Counsel testified Applicant did not appear to have any trouble understanding him either before or
during his trial. Trial Counsel pointed out that Applicant was active in his own defense;
Applicant was the one to initially note ihe scrivener’s error on the Search Warrant return and was
able to provide names of poteiitial witnesses. During trial, Applicant did not appear to have any

trouble understanding the procéedings.

Page 50f 9




Aside from Applicant’s o%wn assertions, Applicant presented rio evidetice of how much of
‘this medication he was taking, the cffects of thess medications, or that these medications had an
stiect on Applicant that _pre%rem'e-:ci him from Having the ability to consult with his lawyer and
understand the procesdings. This Court finds Tz‘zal Coungél’s testitnony credible and finds
Applicant has not met his burden of proving his ineompetence by a preponderance of the
svidence. See McLagghlin v, Stale, 352 8.5, 4786, 481, 575 5.0.2d 841, 843 {2003) (finding the
applicant did not meet his burden where s pharmacist testifisd at his PCR hearing and he
produced prison records of his medications but neithes related to the applicant’s ability to consult
with his counsel and understand the proceedings).
iV.  Failure o provided informetion when ihe f@?‘”‘mﬁﬂ fent a aoie to the Conrt
during the triai
Applicant argies Trial Counse! should have objected and insisted information be
provided 1o the jury when the foremar sent a question to the Couit during the State’s case asking
“can jurcrs ask a question for clarification? Two sxamples, need rore information or don’t
understand something.” (Tial Tr. p: 223, WL 20-22.) The Coust explained to the parties that he
was just going to tell the Jurors, “no.” (Trial Tr. p. 223, 1L 22-23.) Trial Counsel testified that he
believed the jurors question to be i Applicant's favor. The question was raised during the state’s
cast when the state had the burden of proof, Trisl Comsel aleo testified that he preferred 1o
control what guestions were asked and what issués were clarified for the jury.
This Court finds Applicant has not established Trial Covnsel was ineffective for failing to
objsst to the Court’s decision not to allow jurors to ask questions dur‘ing. the trial and finds

Applivant his not established prejudiss,




T

V.  Failuré to call Jeannie Durham a3 an &libi witness

Applicant aigues Trial Cdu‘ngg} was ineffective for failing to call his girlfriend at the time
as a witness. Applicant claims Ms. Durham vwould have provided him with an alibi for the time
of the crime. Jeannie Durham did not testify or appesar at the PCR hearing.

Trial Coussel testified his notes indicated 'hi:s private investigator interviewed Ms.
Durham and said she would in no way be a credible witness.

This Court firids Applicant has failed to prové how counsel’s failuré 1o call Applicant’s
girlfriend as a witness could have affecied the case and has thus failed to meet his burden of
proof on this issue.

VI.  Failure to enter victim’s toxicology report to establish he was intoxicated.

Applicani é“fgues Trial Counsel was ineffective for failing to enter the victim’s toxicology
report. No toxicology report was admitted as evidence at the PCR hearing. Trial Counsel testified
that hie did not recall there being a toxicology report for the victim.

This Couit finds Applicant has failed to meet his burden of proof on this aliegation.

VII. Overwhelming Evidence of Guill

This Court furiher finds Applicant cannot meet his :bu'r‘de.n to show that he was prejudiced

by any alleged deficiéncies becaunse there is overwhelming evidence of his guilt. See Franklin v,

Catoe, 346 S.C. 563, 570 n. 3, 552 S.E.2d 718, 722 1. 3 (2001), cert. denied, 535 U.S. 1114, 122
8.Ct. 2332, 153 L.Bd.2d 162 (2002) (finding overwhelming evidence of guilt negated any claim
that counsel's deficient performance could have reasonably affected the result of the defendant's
trial); Geter v. State, 305 S.C. 365, 367, 409 S.E.2d 344, 346 (1991) (concluding reasonable
probability of a different result does not exist when there is overwhélming evidence of guilt); cf.

Page 7 of 9
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Ford v, State, 314 S.C. 245, 248, 442 5.8.2d 604, 604 (1994) (holding respondent failed to prove
srejitdice from tial counsel’s fallure fo raqusst an alibi charge where there was overwhelraing
evidence of guilt),

The victim in this cage was Applicant’s own father, who was able to identify Applicant,
(Trial Tr. p. 121, 1L, 1-18; p. 127, 1. 17 ~ p. 130, 1, 20.) Additionally, Applicant gave a confession
in this case. (Trial Tv. p. 249, . 24; p. 256, L. ¢ ~ p. 158, 1. 1.) There was also DNA evidence

lnking Applicant to the erime. (Trial Tr, p. 216, 1 2-14.)

7

All Other Allegations

As to any additional alicgations that were raised in the application or at the hearing in this
matier and not specifically addressed in this Order, this Court finds Applicani failed to present
any testimony, argument, or evidence at the hearing regarding such allegations. Accordingly,
this Court finds Applicaiit has abandoned any such ailegations.

CONCLUSION

Based on all the foregoing, this Court finds and conciudes Applicant has not established
any constitutional violations or deprivations befors or during his trial or sentencing proceedings.
Applicant was not prejudiced by counssl’s repeessotation. Therefore, this PCR application mivst
be denied and disnissed with prejudice.

This Court advises Applicant that he miust file a notice of intent to appeal within thirty
(30) days from the receipt of this @id:‘sr if he wants to secure appropriate appellate review. His
attention is also directed t6 Rules 203, 206, and 243 of the South Carolina Appellate Court Rules

for the appiopriate procedures to follow after noties of intent to appeal has been timely filed.
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IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That Applicant be remanded to the custody of Respondent.

AND IT IS §0 ORODERED this_/ day of %ﬂ /GAJL" , 2016.

R. Scott Spromse &~
Presiding Judge
Tenth Judicial Circuit

M . South Caroling,
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Atiotoey allaw

Post Office Box 173
913 Cagolina Cirtle
Aunderson, South Cavolina 19622
Office Telephons! Fax:
(864) 136-57871 (364) 374-3738
Se‘?pt@mber 7, 2016

South Carolina Office of Appeitate Defense
P. O. Box 11589
Columbia, South Carolina 29211-1589

In RE: James Anthony Tucker, 4760093 vs. State of South Carolina
Case # 2012-CP-04-00505

Dear Sir or Madain:

tn connection with the foregoing mattet;, please be advised that T was the Court Appointed
Attorney and enclose herewith a cepy of my appointment. I aiso enclose copies of all
documents yoti requested for filing a copy of the Appeliant’s Notice of Appeal int this matter

together with & copy of the Order and Proof of Sefvice. I ask that your office assume

representation of this indigent Applicant.

Veryq t?Ty youts,
Hgm)\}{h/

HWW/sba
Enclosures

cc: South Carolina Supreme Coutt
Office of Attorney General
Client
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. Hugh W. Welborn
;-Attorney At Law
. PO.Box 173 -
Anderson, SC 29622

S - comprAETEEDTENSS b

South Carolina Supreme Court , o
Post Office Box 11330 ' ‘ o

Columbia, South Carolina 29211 ’
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