Hagh W, HWeliorn.

Attorney at Law
Post Office Box 173
913 Carolina Circle
Anderson, South Carolina 29622

Office (864) 226-5787
Fax:  (864) 224-3738

September 7, 2016

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

In RE: Garvin Duvall #334729 vs. State of South Carolina
Case #: 2013-CP-04-2174

Dear _Sir/Madam:

RECE‘EVED
SEP 0 92016
'8.C. SUPREME COURT

email to:
hughwelborn@bellsouth.net

Please find enclosed herewith the original and one (1) copy of the Appellant’s Notice of Appeal
in connection with the foregoing matter which I ask that you file for record, returning the
clocked copy to my office. I also enclose a copy of the Order of Dismissal and the original Proof
_ of Service on Johanna C. Valenzuela, Office of the Attorney General. Please use the enclosed

self-addressed envelope to return the clocked copy to my office.

With kind regards,

QAM—/

Hugh W. Welborn

HWW/sba -

Enclosurés

cc: Office of the Appellate Defense

~ Office of the Attorney General
- Client




THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT
APPEAL FROM ANDERSON COUNTY
COURT OF COMMON PLEAS o
HONORABLE R. SCOTT SPROUSE SEP0 92016
2013-CP-04-2174 '8.C. SUPREME COURT

GARVIN DUVALL, #334728
API"ELLYANT,
VS
STATE OF SOUTH CAROLINA,

RESPONDENT.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the State of South Carolina by depositing a
copy of it in the United States Mail postage prepaid on September 7, 2016 addressed to its

attorney of record Johanna C. Valenzuela Office of the Attorney General, Post Office Box
11549, Columbia, South Carolina 2921 175 '

Hug'th. Welborn

Attorney for the Appellant
Post Office Box 173

Anderson, South Carolina 29622
(864) 226-5787

Attorney for Garvin Duvall, #334728

Anderson, South Carolina




THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

APPEAL FROM ANDERSON COUNT\KECEIVED

COURT OF COMMON PLEAS

HONORABLE R. SCOTT SPROUSE SEP 0 9201
2013-CP-04-2174
S.C. SUPREME COURT
GARVIN DUVALL, #334728
APPELLANT,
VS

STATE OF SOUTH CAROLINA,

RESPONDENT.

NOTICE OF APPEAL

Garvin Duvall, #334728 appeals the denial of his Post Conviction Relief. The Post Conviction Relief
Action was heard and denied by the Honorable R. Scott Sprouse Circuit Court Judge on June 8, 2016, and
Order of Dismissal issued on September 1, 2016 and filed on September 6, 2016. The Appellant received
Order of Dismissal on September 7, 2016.

Other Counsel of Record:
Johanna C. Valenzuela

I

Hugh W. Welborn

Attorney for the Appellant

Post Office Box 173

Anderson, South Carolina 29622
(864) 226-5787

Attorney for Garvin Duvall, #334728

Office of Attorney General State of SC

Post Office Box 11549

Columbia, South Carolina 29211
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STATE OF SOUTH CAROLINGIG SEP ~6 )M £ 38 COURT OF COMMON PLEAS
SEIPTHE TENTH JUDICIAL CIRGUIT

AR
SONTY OF ANDERSON  COMMON PEEASg
COUNTY OF ANDERSON  GORMOL, sgss A

Garvin Duval,

c-#éki Nﬁ: 2013“@?‘04“2174 k g
5,8.0.C. No. 334728, S

Applicant,

v,

| SEP -6 06

#
oo lw
-

S
ORDER OF DISMISSAL Z;

Siate of South Carslina,

' CRERK dﬁcgfg’r

Respondent.

N e St Seener? Ve N N s N Saar” et N

This matter coies before the Court by way of an application for post-conviction relief
(PCR) filed September 26, 2013. Respondent made“it.s return, and an evidentiary hearing was
held on June 8, 2016, at the Anderson County Courthouse. Applicant was present and
represented by Hugh W, Welbafﬂ, Bequire. Senior Assistant Deputy Attorney General Johanna
C. Valenzuela represenied Respondent.

Applicant and his trial counsel, Robert Gamble, Esquire, and Matthew Perkins, Esquire,
testified at the hearing. The Court had before it Applicant’s trial transcript, the Anderson County
Clerk of Court records, Applicant’s appéllate records, the South Carolina Department of

Coriéctions records, the PCR application, and the Return,

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to 6rders of commuiiiment of the Anderson County Cletk of Court, 1n April 2007, the Anderson

Coutity Grand Jury indisted Applicant for Murder and Possession of a Weapon during the
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Commission of & Viclent Crbmie (2007-G8-04-1218) and Criminal Conspiracy (2007-G8-D4-
1219), Robert Gamblé and Matthew Perking, Esquires, repres sented Applicant. On May 15, 2009,
Applicant proceeded to trial before the Honorabls 1, Cordell Maddox, Jr., and a jm“yi The jury
found Applicant guilty as indicted. Judge Maddox sentenced Applicant @’0{ -consecutive
sentences of thifty yeass for Murder and five year sentences for Crimina@ ngi;ilé)n‘s’piracy and

Possession of 2 Weapon during the Commissios of a Violent Crinte.

Apzahcant filed a timely notice of appeal. Robert M. Dudek, Esqmre of the Olﬁce Df' S

Appellate Defonse perfested the appest. The South Carolina Court of Appeals aftirmed

State v, Duvall,

Applicari’s conviction on February 16, 2012. 11, Op. No. 2012-UP-132 (8.C. Ct.

App. filed Febiuary 29, 2012} Petition for 2 Writ of Ceniorari was denled on September 5,
2013.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Coutt has had the sppormnity to review the cdse law presented at the hearing, to
review the record in its entirety, to hear the festimony and aiguments presented at the PCR
hearing. "This Court has furthes had the opporiunity to obsetve each withess who testified at the
heating and 6 closely pess upen ihelr cvedibility. This Court has weighed the testimony
dccordingly. Sel forth below are ilis relovant findings of fact and conclusions of law as fequired
by 8.C. Code Anmn. § 17-27-80 (2005).

Ineffective Assistance of Counsel

11 & PER aetion, "ilhs busden of poof 8 on the applicant o prove his allegations by 4

preponderanice af the svidencs” Frasier v, State, 351 8.0, 385, 389, 570 §.8.2d 172, 174 (2002)
(citing SCRGE 71.1(e)). Whete the application allogss ine¥fective assisiance of counsel as a
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ground Tor relief, Applisant must prove that “sounsels sonduet so undermined the proper
functioning of the adversarial procsss that the trial ¢annot be relied upon as having produced a
just resudt” Breioldand v Waslington, 466 U8, 568 {1084); Bules, 266 2.8, at 443, 334 5,834
5814, | |
Firat, the applicant musgt show that counssl's performance “fall below an cbjective
standard of reasonableness under prevailing i;rﬁz’sf‘éss’iéﬁél novus:” Cherry, 300 8.C. at 117, 386
&.E.2d at 625 (quoting Strigkland, 465 U8 at 690), The proper meéasure of performance is
whether the atioiney provided representation within the range of competence required in criminal
cases. Builer, 786 8.C, at 442, 334 5.8.2d at 814, "Counsel is strongly presumed to have
rendered adequate assistance and imade all g;gmﬁéam decisions in the exercise of reasonable
profetsional judpment.” fd; {citing Strickland, 466 U.5, at 680). The Applicant must overcome
this presumption to fessive relief, Cherry, 300 8.C, 4t 118, 386 3.E.2d at 625,
Second, Counsel's deficlent performance must have prejudiced the Applicant such that
“there I8 a reasonable probability that, but for oounssl's unprofessional errors, the result of the
procesding would have besn different” Chemry, 300 §.C. at 117-18, 386 S.E.2d at 625; seg
Sivicldand v Waskington, 466 U.8. 668, 588, 403, 104 8, Ct, 2053, 2065, 2067 (1984) (*[The
deferxdmt must show that counsel’s repretemtation fell below an objective standard of
rensonablenéss [and] . . . any deflclencies in counsel’s performance must bs prejudicial © the
defense in ovder to constitute insffective assistanse uider the Constitution.”); Porter v. State, 368
S.C. 378, 383, 620 5.5.24 353, 356 (2006) ("PCR applicant must prove: (1) that counsel failed o
tondsr reasonably sifestive aielsianse under pevaillng wefossional norms; and (2) that the
defietent performance prajudieed the applicant’s sars.™),
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And “where counsel articulates a valid reason for employing a certain strategy, such
conduct will not be deeted insffective assistance of counsel.” Watson v. State, 370 $.C. 68, 72,

634 SE2d 642, 644 (2006 (citing Stokes v. State, 308 8.C. 546, 419 SB.2d 778 (1992).

“Counsel's performarice is accorded a favorable presumption, and 4 reviewing court proceeds
from the rebutiable presumption that counsel ‘rendered adequaté assistance and made all
significasit decisions in the exercise of reasonabls professional judgment.”” Smith v. State; 386
5.0 562, 367, 689 8.5.9d 629, 632 (2010) (quoting Stricklend, 466 U.S. at 690, 104 8.Ct. 2052).
“Accordingly, when counsel articulites a valid reason for employing & certain strategy, such
sondust will not be deemsd insffeciive assistance of counsel.” Id, {fsiéing Caprood v. State, 338
S.C. 103, 110, 525 S.E.2d 514, 517 (2000)). “Courts must be wary of second-guessing counsel's
tial tactics; and where counss! artionlates & valid reason for employing certain strategy, such

sonduct will not be deened ineffective assistance of counsel. Whitehead v. State, 308 5.C. 119,

417 $.E.2d 529 {1992) (cliing Goodson v. Uniied States, 564 F.2d 1071 (4th Cir. 1977)).

tn his application, Applicant alleged that his trial counsel were ineffective for failing to
move to séver his trial from his co-defendant, for failing to object to the Court’s curative
instruction, and for his failure to wceive a fair irial Prics to the hearing, Applicant’s counsel
submitted a letier 1o Respondent amending the spplication 16 includs a ¢laim of aciual innocénce
and “if the credibility of the witness, Mr. Stansell, is truly éxposed.” Additionally, when the PCR
hearing began, Applicant also alleged his trial counsel were ineffective for rot objecting to the
burden of proof being shifted thicugh the malice instruction and for failing to request an alibi
instrudiion.

This Court will now address cach allogation of ineffective aséistance of counsel:

Page 4 of 9
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Jo Falluré i move o gver

Applicant angues big Trisl ¢ cmmi a‘mifz Wave moved 16 sever his rial 6o a8 {6 not proceed
o teial with Bl eodetandants Applionnt svend thit iz eedafardint slss had oot maved 15 sver
the teial, | |

Trial Cﬁ@ansai; Baobeit Gambly, testifled that %m it fot isé‘lié&re thers was a E;asis to sever and,
for 5tré‘tif:gié reasons, he believed keaping the fiial tugether would be beneficial to hl% client.

Jointly triéd ceiniinal defendants are aot entitled 6 separate irials as a matter of right, Siate v,
Dientds, 357 3.5, 275, 281, 523 Su_,;.c} 173, 176 {1993}, In order for an appeilate court to reverse
a eonvistion baged on 2 trial eourt’s fuiture 1o allow severance, a defendant must show prejudice.
Id, “The general milé allowing Jcmt trials applies with e:qual force when a defendant's severance
motion is based upon the likelthood he and n co-defendant will present mutually antagonistic
dufendes, fa., actust one another of commiiting the eclme.” Hughes v, State, 346 5.0, 554, 558,
352 5,824 315, 317 (2001) {citing Denaly, 337 §.C. at ’;2;’31, 373 S.E.24d at 176). “A severance
ghioild be grantéd saly when ﬁiza%‘é is & gevious risk tat & Joint trlal would compromise a specifi%;
frial right of a co-defendant or prevest the jury from :tﬁakirxg a reliable judgment about a co-
defendant's gullt” 14, “A proper cantishary instruction may help protect the individual rights of
éuch defendant snd ensure thet no prejudice repwlrs from a jolot wial” L, (citing State.y.
Holland, 261 5.5, 488, 454, 201 §.8.24 115‘@ 12101873

Nelther the so-defondant n6¢ Applieani raoved to sever the trial Trisl Counsel both testified
they bellsved it was étiatégi@@liy beneficial to Applicant to procesd forward with the co-

.

defendant in ihis sl and to fodus o  disere editing the testistony of LW, Stansell, Had Applicast

procesded forward with u sl ssparate from his essdefondany; s il wonld have had 1 contend



with the very detailed confession-mads to J.W. Stansell. (See infra, Section II, summarizing J.W.
Stangell’s testimony.) As such, this Court finds Applicant has failed to establish ineffective
agsistance of counsel related to this issue of establish that he would have obtained a more
favorable verdict in a separate trial.

H.  Failure to Object to Curative Instruction

Applicant argues the Court of Appeals’ decision from his direct appeal, finding this issue
unpreserved, establishes that his counsel were ineffective and caused him prejudice.

A review of the trial transcéript shows that the curati.ve instructions made clear to the jury
that the statements made as to the victim’s fear were introduced only for the case of State v.
Frahces Moore. (Tr. p. 268, 1L 15-22; Tr. p. 303, i1, 12-14; Tr. p. 309, 1i. 3-8.) Additionaliy’, the
Solicitor’s reference to thése statements in closing also only directed the jury to Frances Moore,
(Tr.p. 660, 1i. 13-19.} |

Further, the State presented evidence in its cage against Applicarit that he had attempted
to solieit J.W, Siansell in the wurder plan, J.W. Stanseli presemed evidence that Applicant told
him prior t6 the crime that there was a concem that the victim was a “rat” and was about to be
arrested and tufn o1 people he was involved with in criminal activity, including Frances Moore
and that she along with Some other people wanted the victim dead. (T'r. p. 390, 1. 6 - p. 393, 1.
14.) Applicait werit on 16 say that France Moore was going to pay him $2,000 to kill the victim.
{Id) Applicant alss showed Stansall a gun that he was given to use. (Trp. 390-393.)
Additionally, Stansell stated that the plan included the location and the intent to shoot the victim
in the car and then set the car on fire to make it appear like a drug deal gone bad. (Id.)

Stanzell also isstitisd that ho later saw Aﬁ?!iéﬁﬁi ifi a hospital after the murder and asked
Page 6619
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AppHeant if he did it and App‘iiééz’xt declared that he had, (Te.p. 397.) In thii:’:.‘canversation, ._

Applicant made an admission that he had lured the vicim to the location, that the victim had
exzted the vehicle, a;nd that Appilcant than shot him in the head. (Te. D 397) Apphc,ant

éﬁﬁﬁrméﬂ that hez neki set the cat on ‘iire; {}‘r.p 3983 fif}?ha‘:"iﬁt stated that he disposed of thé

murder weapon st fls work i o Dirnace, i?;‘;x 368= 3?@}

The evidence of the victim’s fear of having his car burned and being shot was similar to
other evidence admitted about the plan expressed by Applicant to the Stats’s witness, Stansell, |
about Applicant’s plan and the carrying out of the plan. The admission of the evidence from the ‘
Erwins and Rita Woods would be harmless etror as cumulative toward the testimony and
admissions of Applicant to Stansell.

Applicant’s appellate records, to include the briefs in the direct appeal case, are before
this Court. After réviewing those records and the trial transeript, the Court finds Applicant has
not met hig burden and sutablished that had his counsel objecied to the curative instruciion, the
outeome of his case would have beon different.

I, Failure to object io malics instrucsion

Applicant claims Trial Counsel arred by not objecting to the malice instruction because

the instruction impermissibly shifted the burden. To the extent Applicant relies on State v.

Belcher, 385 5.C. 597, 685 S5.E.2d 802 (2009), the Court notes this trial concluded prior to

Belcher being decided: The South Carolina Supreme Court specifically held that Belcher did not
apply in the POR context. Belchar, 383 6.C. at 613, 685 §.E.2d at 810 (“Our ruling, however,
will not apply to convictions challenged on posi-conviction relief”). Further, the evidence

presented 10 this trial was that the visting was shot in the back of the head and in the back and
Page 7ol 8



then his car was set on fite to try and cover ip the erime. (Trial Tr. p. 398, 1i. 22-25; pp. 469-471;
- 520,11 13-17; p. 521 ) There was sufficlent evidence, aside from the use of a deadly weapon, for
the jury to find maliéa. As such, this Court does not find Trial Counsel were ineffective or that
there was any prejiic}ice'dae to trial counsel’s failure fg object to the jury charge.

IV.  Failure té request alibi insiraction

Applicant argues Trial Counsel should have requesied an alibi instruction. The trial court
did give Applicant’s jury an alibi instruetion. (Trial Tt. p. 696, 1. 21— p. 697, 1. 8.)

This Court finds Applicant has oot established Trial Counsel were ineffective and has not
established prejudice.

V.  Actual Innocence/Stansell Credibilisy

Aside from App!ica:;ﬁt’s assertions that Mr. Stanisell was lying and that he is innocent, no
additional evidence was presented to the Court on this issue. The Court finds Applicant has not
establishéd any reason to grant relief on this basis.

All Other Allepations

As to any additional allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds Applicant failed to present
any testimony, argumeni, or evidence at the hearing regarding such allegations. Accordingly,
this Court finds Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutionial viclations or deprivations before or during his trial o sentencing proceedings.
Applicant was not prejudiced by counsel’s representation. Therefore, this PCR application must

Page Bof 8
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5o dened and dismissed with prejudics.

This Court advises Applicant that he must file notice of intént 1o appeal within thirty
(30) days fiom the :e;;:;aigﬁt of this Order if s wanis fo secute appropriate appellate review, His
attention is also directed to Ruze;;'zo;%-, 206, and 243 of the Soiith Carolina Appellate Court Rules
for the apptopriate procedures t’é ‘tollow after notice of intent to appeal has been timely filed.

T I8 THEREFORE ORDERED:

1

Thet the applisation fo¢ past-conviciion felief be demisd and
dismizaed with prejudice; aud

Presiding Judge
- Tenth Judicial Cireuit

£

o ﬁiﬂ , Bouth Caroling.

o-a3td

9§ NOSHIHRY

SHOISSS TWYINED
Ry §Y31d HOHWOY
IO ST

8z % Wi 9~ 438 9l
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8 THE COURT OF C(’)M’MON PLEAS
JUDICIAL CIRGU iT
CASE MO 2013CP0402174
APPOINTMENT OF COUNSEL OR GAL
: (Select one.)

STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON
Garvin Duvall; C it
Plaiptiffs),  FILED-GLERK S g5
Sowth Catolina State OF, s e s A G BJORUER
S Defendanttgy, 101 0T =8 A 8 ? [ AMENDED ORDER

i3
. <. p]
St S ! Nt st

g v\,.,“ pomge
TYPE OF CASEPROC N
3| hdoption A Suganie st 16
™1 Custody and/or Visisation L AbuieaddIys
1 Oiher: Post Conviet Rel 500

g%ggsgﬁmm: (Check one.) _.

GVPesse AT B
L1, winor Name Chiatige,. )

1t appears Garvin Duvall, whio is & litigant in this case, is entitled io court-appointed co ;ns.,@%?a“ 8208
guardian ad liter )

) it furthier appedrs that: (Select only ohe.) e
sounsel/guardian ad ltem has not yet been appointed by the court; therefure, an apgéz‘é’i%’i}é%‘égbr

. counsel/guardion ud litem I8 necessary. _ .
[T counsel of & guardian ad litemn was proviously appointed by thie cowrt but has indicated cither 2 possible
" conflict of interest, an antitlement to exemption, or other good cause warranting the appointinent of new

_ counsel or guardian ad litern based om: _ , ‘

counsel was previcisly appointed by the court Bui has not indicated thet the itgant has retained private

~ counsel and is no longer entitled to sppointed counesh _ ,

goiirt sppointed cotnest has obtaitied , Bequirs as subistitats counssl pursusnt 1o Rule $0B(RYAY provided;
ﬁsw?vef m”ﬂiy s b who otpindlly reesivad the sppaintment and who sought substitite sounsel shall
raselve sredi .

(7] other: .

Thisrefate, it is érdered that Hugh W, Welbern herehy s appointed as (Seleat ond)

couigsl L] lead eaunsel (if eaplial POR s} 1) guardian ad Yitem
for the absvesnaimed perecn. Any counsel or GAL praviously spgsinted ie/ars hereby relisved.

s slvk oF st s diveevin 1o forward & sofy of this ender o il

Qéﬁmﬁt'iixdgé T

iClerk of )’;’duﬁ'

NOTIEE:SC.51
,{Em! ; }
FeiRburaiL

s appoitsd conmkelentiied to pument fon the OFf of Indient Defeiiss

fther.d L .
whsits. i Ausies tetatls:

SECA/A6T (03107)
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Atiomey at Law
Post Office Box 173
913 Caxoling Circle
Anderson, South Caroling 20622
Offics Telepitone: - Fax
(864) 2265187 (864) 224-3738
September 7, 2016

R ECEKVEE:}%

SEP 0 92010

South Carolina Office of Appellate Defense
P. 0. Box 11589 ' :
Colunibia, South Caroling 29211-1589

, , _ . o URT
1 RE: Garvin Duvall #334729 vs. State of South Casolina S SUPREME CO
Case #: 2013-CP-04-2174

Dear Sir or Madam: -

In connection with the foregoing matter, please be advised that I was the Court Appointed
Attorney and enclose herewith 2 copy of my appointment. I also enclose copies of all
documents you requested for filing a copy of the Appeliant’s Notice of Appeal in this matter
together with a copy of the Ordet and Proof of Service. I ask that your office assume
representation of this indigent Applicant. : '

Very truly yours,

HWW/sba
Enclosures

ce: South Carolina Supreine Court

Office of Attorney General
Client
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