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the Defendant Olbin Noel Banegas-Maldonado, as to the
charge of murder, guilty of voluntary manslaughter. As
to the charge of first degree burglary, we find the
Defendant guilty, and it is so signed by the foreperson.

Mr. Foreman, ladies and gentlemen of the jury,
if these are your verdicts, please indicate each of you
by raising your right hand.

(A11 jurors so 1nd16ate.)

CLERK: Al11 hands are raised, Your Honor.

THE COURT: Thank you very much. Any
additiona1 polling requested?

. MS. FULLWOOD: We would request that the jury
be individually polled.

THE COURT: Madame Clerk, if you will poll the
jurors individua11y as to each individual charge.

CLERK: Yes, sir. As I call your name, if you
will hold up your hand, I will ask you as to the charge
of murder, the finding of voluntary manslaughter, was
this your verdict and is it still your verdict. Then I
will get a response from you, please. Then as to the
charge of burglary in the first, was that youriverdict
and is it still your verdict.and then a response, -
please.

Larry Summers, as to the verdict on the murder

charge to voluntary manslaughter, was this your verdict
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and is it still your verdict?
!

JUROR: - Yes.
THE COURT: As to the charge of burglary

first, was thisTyour verdict and is it still your

verdict? |

.JUROR% Yes.

CLERK: Thank you. Jennifer Lyles, as to the
verdict on murdér:to,vo1untary manslaughter, was this
your verdict and.is still your verdict?

JUROR‘ Yes. |

- CLERK: As to .the charge of burglary first, is-
this your verdi?t and is it still your verdict?

JUROR: Yes.
. CLERK: Julie Bremer, as to the charge of

murder to»vo1unﬁary manslaughter, was this your verdict

and is it st11ijour verdict?
JUROR:  Yes.
CLERK% As to the charge-of burglary first,

was this your vérdict and 1is it still your verdict?

|
|

JUROR% Yes.

CLERK{ Charity Epting, as to the charge of
murder, finding;of‘vo1untary manslaughter, was this your
verdict and is {t still your verdict?

JUROR; Yes. -

] .
. CLERK: As to the charge of burglary first,
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was it your verdict and is it still your verdict?

JUROR: Yes.

CLERK: Michael Fields, as to the charge of
the murder, finding of voluntary manslaughter, was this
your verdict and is it still your verdict?

JUROR: Yes, ma'am.

CLERK: As to the charge of burglary first,
was this your verdict and is it still your verdict?.

JUROR: Yes, ma'am.

- CLERK: Cindy Thompson, as to the charge of
murder, finding of voluntary manslaughter, was this your
verdict and is it still your verdict?

JUROR: Yes.

CLERK: As to the charge of burglary first,
was this your verdict and is it still your verdict?

JUROR: Yes.

CLERK: Donald Beatty, as to the charge of
murder, finding of voluntary manslaughter, was this your
verdict and is it still your verdict?

JUROR: Yes, ma'am.

CLERK: As to the charge of burglary first, is
this your verdict and is it still your verdict?

JUROR: Yes, ma'am.

. CLERK: Susan Boyer, as to the charge of

murder;'finding of voluntary mané]aughter, was this your
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verdict and is it still your verdict?

JUROR: Yes.

'CLERKt As to the charge of burglary first,
with this your ?erdict and 1is it still your verdict?

JUROR% Yes.

CLERK% Beverly McElroy, as to the charge of
murder, finding%of voluntary manslaughter, was this your
verdict and is it st111»y$ur verdict?

JUROR} Yes, ma'am. ,

CLERK;‘ As to the charge of burglary first;

.was. this your vérdict and is it still your verdict?.

JUROR: Yes,.ma'am.

CLERKE Diana Squirewell, as to the charge of
murder, finding}of voluntary manslaughter, was this your
verdict and is 1t still your verdict?

JUROR: Yes. |

- CLERK; As to the charge of burglary first,

was this. your vérdict and is it still yoUr verdict?

JUROR: Yes.

CLERK: Nancy Fogle, as to the charge of

| murder, finding | of voluntary manslaughter, was this your

verdict and is it still your verdict?
JUROR:! Yes.
CLERK# As to the charge of burglary first,

o
was this your vérdict and is it still your verdict?
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JUROR: Yes.

CLERK: Diane Norris, as to the charge of
murder, finding of voluntary manslaughter, was this your
verdict and is it still your verdict?

JUROR: Yes.

CLERK: As to the charge of burglary first,
was this your verdict and is it still your verdict?

JUROR: Yes.

" CLERK: Al11 jurors have been polled, Your
Honor . |

THE COURT: The jury has been polled. The
jurors have been polled individually. - The verdict
abpears-to be a unanimous verdict of each and every
juror.

Ladies and gentlemen, I want to thank for your
jury service in this regard. I will address you a
Tittle more in just a moment.

Are there any post-trial motions?

MS. FULLWOOD: There are, Your Honor.

- .THE COURT: I will entertain them now.

MS. FULLWOOD: At this time we would move for
a new trial. The basis for the motion is all the
objections made and exceptions taken during the course
of this trial, both individually as error and in the

aggregate as cumulative error.
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THE COURT: - I respectfully deny the post-trial

motions and finé that the evidence in this case was

presented by th% State as well as the defense. The

jurors were proﬁer1y instructed as to the Taw to apply
to the facts as: they find them to be. The jury has
determined that|the Defendant is.guilty of these two
charges. I find.that the evidence supports'the verdicts

and I deny your motions.

Ladies and gentlemen, your job is done. You

were called to %erve and you have responded to that call

and have renderéd your verdict. You deliberated Tlong

l
and hard. I can tell from the 1ength of your

deliberations that you considered the case very

seriously. J
i
You consider each and every aspect of all of

the evidence pr%sented and the system has worked. You
have fulfilled Qour duties.and given the Defendant the
benefit of a fa%r and-impartial trial and reached youf ,
unanimous verdiqt. I want to thank you.

One the jury has found a person guilty, then -

it becomes my duty to impose a sentence. You have no

{role in the sentencing process. You are weicome to stay

as we move. 1nto\that process -now.
Is the State ready to proceed?
MR. GRAHAM: Yes, Your Honor.
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THE COURT: You may proceed. The Defendant
will come around for sentencing.

(Pause.)

THE COURT: Mr. Foreman, we will have you sign
the original indictments representing the unanimous
verdict of the jury. We will do that before we proceed.

(Pause.)

- CLERK: Thank you, Your Honor.

THE COURT: Anything further from the State?

MR. GRAHAM: Your Honor, I know that the
widowed of Humberto Caballero would Tike to address the
Court, and then there is a Tittle background information
on the Defendant that I Wou]d 1ike to submit as well.

THE COURT: I would be happy to hear all of
that now. Yes, ma'am.

THE INTERPRETER: Perhaps we never thought it

would get to this point. We never believed this would

happen, but what happened happened and we are acceptihg
that.

We came here with many dreams and plans, and
his mothef is still there waiting on his return, but he
will never return. After he died thingsAbegan-fa111ng
apart 1ittle by Tittle. His mother is destroyed and my
1ife has been falling apart. I feel Tike it's destroyed

also.
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I feei like everything is for nothing and it

doesn't have an& meaning because the dream that we had

will never happén. I think that -- I have my one
daughter, actua{1y I have two daughters, one
biologically ané one not, but for both their father has
died and.he is %n heaven.

We11,11t's difficult. What we have heard here
has been very d%fficu1t; But here the law is respected
and I‘fee1*11ke{we saw justice, and I think God sees
justice. ;

- Now I;don't-know what is going to happen. We

have had momenté‘--,I'm not sure what's going to happen.

We have momentskof.fear for-our family, but there is

|
‘nothing we:can}¢o. He committed an error. It was a

mistake but he killed him.

| :
I thi?k that although whatever happens, we

still have to'g$ forward -and face 1ife. In our hearts

our brothers, p%rents, the daughters, eyérything is

, |
broken for us. [It's very difficult and it's hard to go

[

forward. $~

,,:0n1y-éod can take into account what we feel
will happen to ?1b1n,.but,1t was very criminal and it
was. very horribje what he did to us. We never -- in our’
family we neverifelt that fear before.

|
I don't know what is going to happen. 1It's




-

N N NN D N N & A @ @ma a a «@a a4 oA
A Hh W N =2 O © 00 ~N O O K W N =

510

509

© ©O© 0 N o o A~ W N

going to be defined, but he will never come back. I
hope God looks down on this justice and is happy about
it. That's all.

.THE COURT: Thank you.

MR. GRAHAM: Your Honor, also Humberto

Caballero's brother would 1ike to address the Court,

| Jose Caballero.

THE COURT: Yes, sir.

THE INTERPRETER: My name is Jose ‘Angel
Caballero, Humberto's brother. I have been present
throughout the whole time this problem has been going
on, and I just thank God after a time after he killed
my brother, I go to a church.. I have no hate for him
that killed my brother, but the Taw should be
respected.

qu made the laws to punish people who make
mistakes and that's justice. I feel that we have
finally arrived at the end of all this, and I think they
will feel relieved when I call them and tell them what
has happened.

"My mother has suffered very much over this
last two vears. Since she had her two sons here, we

helped her a 1ot. Now, there is only one of us who can

‘help her.

I never thought we would get to this point.
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O1bin knows thaﬁ we used to 1live together and share
|

‘times and shareithe same house even. I just would Tike-

| A
to thank everyoﬁe who collaborated on this case, and you

people are the énes who decide and I thank you.

THE-CQURT: Thank you.- ,

MR.‘GéAHAM: Your Honor, the only other thing
the State wou1dfadd is that Mr. Maldonado was arrested
on several charées back in April of 2007. He was
ultimately COnV{Cted of a petty larceny. He was
deported from tﬁis country on August 13, 2007, and then
again camé~here{111ega11y'to‘this country on
November 21, 2007.

THE C?URT: Deported in August?

- MR. GRAHAM: He was deported in August of 2007

\
and returned approximately three and a half months
|

later. - , %

| .
- THE C?URT: Thank you. Ms. Fullwood.
MS. FQLLWOOD: Thank you. Your Honor, Olbin
\

| testified, so yéu have heard something about his

1

background. You have also had a chance to observe him
and -Tisten to his speech and sort of take his measure.
He ha% always been sorry for his actfons that
night. As these people have told you, these people
were all friendﬁ. They had a shared history and they

had an ongoing bond when they lived here in the United
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States.

They were close and I think that Oliver, too,
never thought a situation would arise where it would
come down to this. It's a terrible, terrible tragedy.
Not only did he kill a man, but he killed a good
friend.

Mr. Graham asked him yesterday when he was
cross examining him, You knew you had done something
wrong, don't you? And I think it's to Olbin's credit
that rather than trying to skate around the issue,
rationalize his actions at that point, even though he
was in front of a jury who was going to judge his
actions, he answered it very simply, Yes, I did
wrong.

I think that is significant because it does

| show that he has been willing, even in front of a jury

who is going to determine his fate for a long period of
time, that he would admit wrongdoing. He has
consistently expressed remorse throughout the two years
I have been representing him.

I would ask the Court to consider that after
he serves his sentence in this case, there is at least a
possibility that he could face federal prosecution for
reentry into the United States. - I'm cer£a1n1y no

immigration Taw expert.
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His rép sheet; however, shows that he was
deported in 200% after he was convicted in Aiken County
of trespassing and petty larceny. That petty 1arceny
was that he was |raking up pine straw on Tands he wasn't

supposed to be raking up as part of his job.

I bring that up because his rap sheet
indicates that he was deported or indicates to me --
again, I'm not %n immigration lawyer -- he was deported
as a result of ﬂaving been convicted of an aggravated

felony. |

If th;t is the case and if my reading of the
applicable féde#a1xstatutewis correct, there would be
the possibility [that he could face up to 20 years
additional imprisonment for the simple act of having
coming back into the United States.

He is |a very young man. He understands that

he is not going [to walk out of here with a slap on the

wrist. On the other hand, we would ask that you

.consider the fact.of his remorse, his admission of

wrongdoing, his lage, .and his deportation status or

possible deportdtion in deciding what sentence is

appropriate forjhim.
We woq1d ask the Court to give him concurrent
sentences and wé_wou]d'ask the Court to temper justice

in his case Witﬁ mercy to the extent that the Court sees
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fit.

THE COURT: Thank you. Mr. Maldonado,
anything you would 1ike to say?

THE INTERPREfER: I'd just would Tike to say
the same thing Suapa said. She said because of the loss
of her husband, she w111'not be able to Tive her Tife
well. She hasn't had just one husband but rather six
husbands or so, and that's not good.

(Pausel)

"THE INTERPRETER: I feel bad about what
happened with Humberto and also for his parents because
it's sad to Tose a son or brother. 1It's also sad for me
to Tose part of my fami]y;‘ I understand what they say
about their-father and there is nothing else I can do.
What happened happened and I had no intention of doing
it. That's all.

THE COURT: 1Is there anything further,

Ms. Fullwood?

MS. FULLWOOD: No, Your Honor.

THE COURT: 1Is there anything further,
Mr. Graham?

MR. GRAHAM: No, Your Honor.

THE COURT: The statute says that a person
convicted of manslaughter for the unlawful killing of

another without malice must be imprisoned not more than
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30 years or 1es§ than two years. Of course, on the
original chargeithe original punishment would be no less

than 30 years or 30 yeérs up to 1ife if he had been

convicted of murnder.

-.For burglary first degree the pbssib]e

punishment is 1§ years to 1ife imprisonment.- The fact

that you can receive 1ife ﬁmprisonment for burglary

first degree 1ndicates the seriousness of that crime,
particularly wh%re one breaks into someone's home at

1:00 a.m. -in thé morning, armed with a weapon seeking to
| .

harm someone else.

1 thiﬂk the jury has been gracious in its

_conc]usion.that%the offense was voluntary manslaughter

1

and not murder,%and-I support the jury's verdict 1in:that
regard. - None of that lessens the fact that he killed an
. 1

innocent victim|in this case who was in his home,

minding his own business and was victimized by
|
Mr. Maldonado. ENo apologies can undo that. No degree

of remorse on hfs part. can undo. any of that.

i

On thé offense of voluntary manslaughter, the

\
sentence 1is thaﬁ you be committed to the State
\

Department of Corrections for a period of 25 years. On |

|
the offense of burglary first degree, the sentence of

the courtlis=th#t you be committed to the State

Department. of Cérrections~f0r a period of 15 years.

i
|
|
i

i
|
i
|
|

1
l
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Those sentences will run consecutive to each other, with

cfedit for time served. That is the sentence of the
Court. Good luck to you, sir.
(The jury 1is excused.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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j CERTIFICATE

I, the dndersigned L. Coconut Pantsari, Official
Reporter for the Eleventh Judicial Circuit of the State
of South Caro]iﬁa, do hereby certify that the foregoing
is a true, accurate, and complete Transcript of Record -
of all the proceedings had and the evidence introduced
in the trial of [the captioned cause, relative to appeal,
in the Criminal Court for Lexington County, South
Carolina on'the11st through the 4th days of November,
2010.

|

\
I do further certify that I am neither of kin,

counsel nor 1nt%rest to any party hereto.

I
|
|
|
i
|

January 25, 2011

Court Reporter
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

INDICTMENT FOR
Murder

§ 16-03-0010

At a Court of General Sessions, convened on April 2009, the Grand Jurors of

Lexington County. present upon

their oath: -

That Olbin Noel Banegqs-Maldonadb did in Lexington Couniy on or about

| .
August 24, 2008, wilifully, feloni;ously and with malice aforethought, kill one [N

l

AR Y stabbing him and the victim died as a proximate result thereof, in

violation of § 16-3-10, Code of

Against the peace and dignity of t|

provided,

\
‘Laws of South Carolina, 1976, as amended.

he State, and contrary to the statute in such case made and

) Shwe A di—

— ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) Burglary 1st
COUNTY OF LEXINGTON ) ‘
) § 16-11-0311

At a Court of General Sessions, convened on April 2009, the Grand Jurors of
Lexington County present upon their oath:

That Olbin Noel Banegas-Maldonado did in Lexington County, South Carolina

on or about August 24, 2008, knowingly and willfully enter a dwelling, to wit: [l

A, being the dwelling of | = /ot
I ithout consent and with the intent to commit a

crimé therein and when, in effecting entry or while in the dwelling or in immediate flight,
he/she or another participant in ithe crime,

a) was armed with a deadly weapon.

a) caused physical injury to ‘a person who is not a participant in the crime,

b) used or threatened the use of a déngerous instrument,

c) displayed what was or appeared to be a knife or firearm,
and/or the entering or remaining occurs in the nighttime,in violation of § 16-11-311 of

the Code of Laws of South Carolina, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.

TN = Wb

“—ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
S )
COUNTY OF LEXINGTON ) Indictment Numbers: 2009-GS-32-00820
) 2009-GS- 32-00821
) R
State of South Carolina )
) .
) VERDICT FORM
VS. )
. » )
Olbin Noel Banegas-Maldonado, )
)
Defendant. )
: )

We, the jury, by unanimous consent find the Defendant Olbin Noel Banegas- Maldonado:
1. As to the charge of Murder:
Not Guilty

L _ " Guilty of Voluntary Manslaughter

Guilty

2. As to the charge of First Degree Burglary:

- Not Guilty

- Guilty

Lexington, South Carolina 4 V/7a /A
November. , 2010 Foreperson
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STATE OF SOUTH CAROLINA |
LINVY-OF  Lexington 1

IN THE COURT OF GENERAL SESSIONS

)
STATE § INDICTMENT/CASE#: 2009GS3200820
1
Olbin Noel Banegass-MaIdonado ! ; AW J847250
ARA 4 : | ) Date of Offense: _8/24/2008
Race: 3 ~Sex: M Age: | ) S.C. Code§: ~16-03-0010; 16-03-0020
DOB: — Ss#: | ) CDR Code #: 0116 -
Addess: | ) .
City, State, Zip: ' ) SENTENCE SHEET

DL# * SID#

*COL Yes [ JNo [JCMV Yes [ JNo |_|HazmatYes|_|No | : :
In disposition of the said indictment comes now the Defendantwhowas  [X] CONVICTED OF or  [] PLEADS
TO: Manslaughter / Voluntary manslaughter 1

S

In vialation of § 16-03-0050 of the S.C. Code of Laws, bearing CDR Code# _0217
[] NON-VIOLENT  [J VIOLENT L[] SERIOUS X1 MOSTSERIOUS [] Mandabry GPS [J §17-2545
| (CSC wminor 1" or Lewd Act)
Thechamgeis: [ ] Asindicted, |[] Lesserincluded Offense, [] DefendantWaives Presentmentto GrandJury, . {def.’s nitials)
The pleais: [J Without Negotiations or Recommsnda!lo;n, [0 Negotiated Sentence,  [] Recommendation by the State.
ATIEST: |
J S, W nusD | ‘

— Solidtor SCBar# ! Defendant Attomey for Defendant _ SC Bar#
WHEREFORE, the Defendant is committed to the Ml State Department of Comrections [[] County Detention Center,
for a determinate term of 7. awhonﬂashjeas or [0 under the Youthful OffenderAct not to exceed years
andbor fo paya fine of $ ; provided that upon the senice of days/months/years and or payment
of $ ; plus costs and assessments as appllnble‘ the balance is suspended with probation for

months/years and subject to South Carolina Department of Probafion, Parole and Pardon Services standard conditions of probation, which are
incorporated by reference, \
CONCURRENT or IX CONSECUTIVE to sentence on: 200U 65 32060 ﬁé.\
The Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and gpplied by the Slate

Department of Comrections.

] The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuantto S.C. Co U E CO PY
Pursuantto 18 U.S.C. Section 922, itis unlawful fora‘ person convicted of a violation of Section 16-25-2 Jriminal
Domestic Violence) to ship, transport, possess, or receive a firearm orammunition. - -

1 SPECIAL CONDITIONS: I-ex. Co."C.C.C.P., 8.8.&FrC
[J RESTITUTION: [] Deferred [] Def. Waives Hearing [] Ordered PTUP ‘ T
Total: $ plus 20% fee: ‘ $ days/hours Public Sernvice Employmenit
Payment Terms: i ObtainGED [J
[ Setby SCOPPPS . Attend Voc. Rehab. Or Job Corp.

‘ May serve W/E beginning
Recipient : i Substance Abuse Counseling [
“Fine: } $ Random Dug/Akohol Testing
§14-1-2086 (Assessments 107.5%) } $ Fine may be pd. in equal consecutive weekly/monthly
§14-1-211 (A)(1){Conv. Surcharge) $100 $ foo © pmis. of $ Beginning
§14-1-211 (A)(2)(DU! Surcharge) $100 $ $ Paid to Public Defender Fund’
§56-5-2985 (DUI Assessment) _ $12 | $
§56-1-286 (DUI Breath Tesf) . $25 | 3 Other:
Proviso 47.9 (Public Def/Prob) $500 $
§14-1-212 (Law Enforce. Funding) $25 | -$ n5
§14-1-213 (Drug Court Surcharge) $150 $ L] Conditional Discharge, §44-53-450(C) requires
§50-21-114 (BU! Breath Test Fee) $50 | $ $350 be paid to the Clerk prior to case disposition
§56-5-2042(J) (Vehicle Assessmenf) $40/ea $ [0 Appoinkd PD orappointed othercounsel,
Proviso 90.5 (SCCJA Surcharge) $5 | $ & §47 .12 requires $500 be paid to Clerk
§44-53-450(C) (Condifonal Discharge) . $350 $ during probation.
3%to County (if paid In installments) . . | $ M M
TOTAL $ L ZO Presiding Judge

Judge Code: [ LJ » q
Sentence Date 1) ’/ ")l / o

Clerk of Court/Deputy Clerk

Court Repotter: p
SCCA217 (06/2010) 77
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%TATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COJNTY OF  Lexington ) _
STATE ) INDICTMENTICASE#: _ 2009653200821
V8. ) : '
« Olbin Noel Banegas-Maldonado Yy AW J847251
AKA A } Date of Offense: B/24/2008 .
Race: 2 ~ Sex: .M Age: ) §.C. Code§: 16-11-0311
DOB: W SS* }  CDRCode# 0079
Address: | ) o .
City. Stare, Zip: ) SENTENCE SHEET
)

SD#

‘CDL Yesl [Na [JTEMV Yes []No [ JHazmat Yes D NoT ]

Ih disposition of the said indiciment comes now the Defendant who was

TO: Burglary / Burglary (Afier June 20, 1985) - Fitst degree _

Inviolationof § _16-11-0311 of the S.C. Codeof Laws, bearing:CDOR Code# _0079

] NON-VIOLENT Tl VIOLENT ] SERIOUS MOST SERIGUS [ Mandabry GPS L1 §17-25-45
(CSCwmnor 1 or Lawd Act)

The chageis: [X] Asindicted. [ Lesserinchided Offense. [T} DefendantWaives Presentmentto Grand Juyy. (def's nitials)

The-plea is: {1 without Negotiations or Recommendation, Ol Negotiated Sentence,  [] Recommendation by the State.

ATTEST:

X GONVICTEDOFar [] PLEADS

Soligtor SC Bar# Defendant - ' Attomey for Defendant 5C Bar#’
WHEREFORE, the Défendant is committed to the. £l State Department of Comections [] -County Detention Center,
for adeleminate termof | & daysEanhsivears or ] under the Youthful Offender Actnotto exceed ° . years
andfer o payafhe of § ; provided that upon the service of days/monthe/years and or payment
of§ 3 ; plus costs and assessments as app!mble the Balence is suspended with probation for
monthslyears ‘and sub;ect 1o South Cardlina Department-of Probation, Pardle and Pardon Services standard conditions of ‘probation, which ar

incorporated by refererce,

CONCURRENTor [ CONSECUTIVE1o sentence on: _ Q00 (& S 0OHACS
- The Defendant isto be given areditfor time served pursuantto S.C; Code §24-13-40 1o be calaulaled and épp!ed by the Siate

Pursuantto 18 U.S.C. Section 822, itis unlawful for a- person convicted-of a violation of Sec

[} TheDefendant isto be plaoed on Central Registry of Child Abuse and Neglect pursuantio 8.C. Cad,
Domestic Viofence) to ship, transport possess, or receive a firsanm orammunition. )
R /4

SPECIAL CONDITIONS: ST
[J RESTITUTION: [ Deferred []] Def. WaivesHearing  [] Ordered  PTUP =5 ﬁﬂ = g <. B, G 5 E 7T,
Total: .3 ] plus20% fee; $ days’hours Fubhc Sendce Enpiavmat
Payment: Terms: ObtainGED  []
[ Set by SCDPPPS Attend Voc. Rehab. Or Job Corp.

May serve WIE beginning

Recipient: ; ‘ N Substance Abuse Counseling: [}
“Fine: g Random Drug/Akchal Testing |
§14-1-206 (Assassments 107.5%) $ Finemay be pd. inegual consecutive weekly/monthly
§14-1-211(A)(1)(Conv. Surcharge) $100 e . L Beghining
§14-1-211 (AN2)(DUI Surcharge) $100 s 5 7 Pai to Public Defender Fund
§56-5-2985(DU1 Assessment) $12 $
§56-1-288 (DUI Breath Tes) 525 $ Other.
Proviso 47,8 (Public DefProb) $500 $ I
§14-1-212 (Law Enforce. Funding) $25 $ 285
§14-1-213 (Drug Court Surchargs) $150. $ } "[] Conditional Dischafge §44-53-450(C) requites:
§50-21-114 (BUI Breath Tes! Fee) $50 $ $350 be paid 1o the Clerk prior to case disposition
§56-5-2942(J) (Vehicle Assessment) $40/ea $. [J Appoinid’ PD or appointed othercounsel,
Proviso 90.5 (SCCJA Surcharge) $5 § = B §47.12 requires $500 be paidto Clerk
§44-53-450(C) (Condifonal Discharge) $350 $ ' during probation,
3% to'County (if paid in instaliments) s ﬂ N
TOTAL $ 730 PresidingJudge (* / WW-A

Judge Code: 7 2 (29
Sentence Date . Jf// 24 /I A

Clesk.of Courl/Deputy Clerk
s

Court Repoiter;
SCCAR17 [0B/2010)
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i FORMS5
1

- STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
County of Mﬂjﬂlﬁ‘j FIDED

_ APPLICATION FOR

State of South Carolina POST-CONVICTION RELIEF

2012CF3204132

INSTRUCTIONS ~ READ CAREFULLY

TR

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by thE applicant and verified (notarized), and it shall set forth in
concise form the answers to each apphcable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of ‘the page or on an additional page. Applicant shall make clear to
which question any such contmued answer refers.

, .
Since every apphcatlon must be swom under oath, any false statement of a material fact thetein

may serve as the basis of prosecution anq conviction for pefjury. Applicants should therefore, exercise

care to assure that all answers are true and correct.

J : .
If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of

the form) setting forth information which} establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the applipation is completed, the original shall be mailed to the Clerk of

Court for the County in which the appli 1cant was convicted. -

P ce ofdctentxonl Q ( a,g@c,'l/fmll/,—l‘—bf'f yﬂ?’\gﬁ% (44 ,ﬁﬁ\d@
2w

1.

2. A
“ Rt Cé«f@ s
3. s) of co-defendant(s) (ifi‘ any)
?
4, The indictment number or nunilbers (if known) upon which and tﬁe offenses for which

‘sentence was lmposed

@ ~2H-45- &’R’)g@ Bhoatsv /,?Oma@lﬁhﬁ v
®) ﬂ%’?‘) «321@%2/ /%Jz/ﬁ/e-vd / et /%mcu-

! ]

A TRUE COPY

T CoG.C.0F, .8, & FC.
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2012CP3z04132

The date upon which sentence was lmposed and the terms of e sentence

(@) mlouj’ RAD % Fdart ~lue o"-b l‘lemé
o Nbdemige 4 00 ﬂ#fw. (%] Meav%

A

Check whether a finding of guilty was made:

(a)  after a plea of guilty
(b)  aftera plea of not guilty \/
(c) after a plea of nolo contendere

Did you appeal from the iudgment of conviction or the imposition of sentence?
() i 108 o i
7 e—

vou answered “yes” to (7), list:

(a) the name of each Court to which you appeale p
6))/14, pﬂvl)/ L AD jy)wf ? 749:&‘& / -

sult ineach such Court to whxch you appealed

= ’s\s\\ =

() th{ date of each such result:

e R, ]’@//77/
7 /

(d)  if known, citations of any written opinion or orders entered pursuant to such

results:

: - DIENABT A

VLG

If you answered “no” to (7), state your reasons for not so appealing:
(a) J '

?() ' *' -

024 ¢ 2| 120 gt
d3T4
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10.  State concxsely the grounds on!whrch you base your allegation that you are being held in

11.

in (10); ‘
{a) CQQ _ﬁé L{ Z ‘)AC;U’
z'\ﬁd O( cJ

12.  Priorto this application have y‘ou filed with respect to this convictnu;)

(a) any petmon in a State Court under South Carolina Law? L

b any petltlol;m State or| Federal Courts for habeas corpus or post-convictions

relief?

i
J

4

(c)  any petition in the Umtlcd States Supreme Coun for certiorari other than petitions,
if any, already spccifiec:i in(®)?_A\ E R

(d)  any other petitions, motions or applications in this or any other Court? A b =
. | .
13.  If you answered “yes” to any piart of (12), list with respect to each petition, motion or
application:

(a) Wmcxf ¢ nature thereof:

|
| B
\
th)7'sme and location df the Court in which each was fi led

WA
/

02€ ¢ 21130 nu

a3d




14..

- 15,

Sﬂ)sition thereof:

(c) i
) ]

y

O

~—

d) Udate of each such disposition:

i

:... i:\\ -

disgosition:
1

(¢)  if known, citations of any written opinions or orders entered pursuant to each such

i

/

;’*j "

7

Statg or Federal, in any petition, motion or application which you have filed?

Has any ground set forth in (10) been preifiously presented to this or any other Court,

L ), oy M«tle Nt
J .

If you answered “yes” to (14) identify:
(3  which grounds have been presented:

I

ﬁ

(b)  the proceedings in which each grou‘nd was raised:

9/

/
it

Reviged 3/2

0

0¢

2l

d374

527
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16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground ahd state concisely the reasons why such ground has not

t
4 Cotlatenat #poe>
/ —

17.  Were you represented by an attorney time during the course of:-
(a)  your arraignment and plea” A’
(b)  your trial, if any? .Lj / lﬂ)l L5
(c) your senteneingw [d f‘) / l()e;u

f—
(d)  yourappeal, if a from the judgment of conviction or the unposmon of

sentence? Qb l / IDMQ-

(e)  preparation, presentathn or consideration of any petitions, motions or

aﬁaﬁoms with respe!ct to this conviction, which you filed?

-7
18.  If you answered “yes” to one o} more parts of (17), list:
(a)  the name and address of each omey who represented you:

i Elzodin (}, (LD

ii.

Colonnpn b, 2 wdlrne " G

iii. |

(b) /the_mnceedmgs at whtch each such attorney, epres ted you:
/v; 0\’ [t ,;J é‘.} "C .5 {p"\?7 -

00€ ¢ 21 190 it
3714
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19.  State clearly the relief you seek in filing this application:
ée(“ Pn —fu 2 'Dwé’;, C@n(/r d‘-/’ LD 4 \C\( éer\’{?z wULD
loe I 2c Uer- g fircd / 24/&1 e [N >[]L &) Aﬂua

/I'E .
20. ou ne}der sentence from any other court that you have not challenged?

L/ bod /R
T

£ e -
207277704132
STATE OF SOUTH CAROLINA ) |
County of LM? ; VERIFICATION

s =
Ij@/{ i A %e/ &«n(ﬂmﬁ' /)/)/l b’b.w\fa bem‘/gzut{y sworn

upon my oath, depose and say that I }B)/e subscribed to the foregoing application; that I know the
contents theregf; tharitincludes every-ground known to me for vacating, setting aside or
correcting the convictien.apd sentence attacke in this apphcatlon, and that the matters and
allegations therein set forth arerue

i . L2 . P
. Va P NA E7 L

SWORN to and subscribed befo

day of (Y04 . .o‘lc o
71) Qusgacde  Watoe—s)
Notary Public

My Commission Expires: 3 / Z( j/() §2




2012CP3204132

|
APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

IN SUPPORT THEREOF |
| %‘/5‘/} Y
DIDI L0 XA I 6&: “‘24.5 /ﬁﬁ/c!b/\f»c]o , hereby apply for leave to

proceed in this action without prepdyment of fees or costs or security therefor. In support of my
application [ declare under penalty of perjury that the following facts are true:

(1) I am the applicant in thlS action and [ believe [ am entitled to redress.

e of my povertymﬁle {0 pay the costs of said proceeding or give

|
_\
\

SWORN oraffismed to and subscnbed before me thig
day of m . ‘, =)

JERIE

0z € c 2110l

‘ Revised 3/2003
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|
I
|
\

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
| ) ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON )
; ) Case No. 2012-CP-32-4132
Oblin Banegas-Maldonado, 1 )
S.C.D.C. No. 343494, | )
| )
Applicant, )
| ) :
V. i ) RETURN
State of South Carolina, 1 )
| )
Respondenf. )
w )

Respondent, making its Rjetum to the application for post-conviction relief filed October

12, 2012, would respectfully sl‘lov;v~this Court:
| L

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the ﬂexihgton County Clerk of Couﬁ. Applicant was indicted at the
April 2009 term of the Lexingto‘n County GrandAJury for burglary, ﬁrs?-degree (2009-GS-32-
0821) and murder, (2009-GS-32-1-0820). Applic’ant' was; represented by Elizabeth C. Fullwdod,
Esq., and Salley J. Henry, Esq.| On November 1, 2010 the State called its case. Applicant

T

-
proceeded to a jury trial before the Honorable Clifton Newman and was convicted of burglary

first-degree, and the lesser-mcluded offense of voluntary manslaughter Applicant was sentenced
to fifteen (15) years 1mpr1son£nent for burglary, first-degree, and twenty-five (25) years
imprisonment for voluntary manslaughter The sentences were to be served consecutlvely

A timely Notice of Appe?,l was filed on Applicant’s behalf and an appeal was perfected
by Tristan Shaffer, Esq., of the bfﬁce‘of Appellate Defense pursuant to Anders v. California.'

The South Carolina Court of Apiaeals affirmed Applicant’s conviction and sentence on June 1,

! Anders v. California, 386 U.S. 738, 873’ S.Ct. 1396 (1967).
Page 1 0f4 (CA No. 2012-32-4132): PLEADINGS

}
|
I
i
i

1
1
N




2012. State v. Oblin Bangegas-Maldonado, No. 2012-UP-373 (S.C. Ct. App. May 15, 2013). The
Remittitur was issued on June 20, 2012.

Attached herewith and incorporated herein are the records of the Lexington County Clerk
of Court regarding the subject convictions, Applicant’s trial transcript, the Applicant's records
from the South Carolina Department of Corrections, and Applicant’s appellate records.
Respondent reserves the right to amend this Return upon receipt of any relevant materials.

IL
In his current' Application, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:
1. Ineffective Assistance of Counsel:
a. “Counsel labored under conflicting interests.”
2. Ineffective Assistance of Appellate Counsel: '

a. “Did not properly pursue claims that were preserved for appellate
review.”

Any claims not specifically enumerated in the PCR application or amendments not made ten

533

(10) days prior to the evidentiary hearing will be opposed by the State, and the State will seek -

summary dismissal of vague or general claims at an evidentiary hearing. S.C. Code §17-27-50.
All amendments should be made well in advance of an evidentiary hearing by counsel of record.
Rule 11, SCRCP.
.
In a post-conviction relief action, the Applicant bears the burden of proving the

allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

Page 2 of 4 (CA No. 2012-32-4132): PLEADINGS
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1
I

|
l
that the trial cannot be relied upo:n as having produced a just result." Strickland v. Washington,

|
466 U.S. 668 (1984); Butler, 334 S.E.Zd 813.

‘ _
The proper measure of performance is whether the attorney provided representation

t

within the range of competence rrequired in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

|
professional judgment. Strickl‘and, 466 U.S. 668. The Applicant .must overcome this

presumption in order to receive re%lief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
|

The reviewing court appljies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel's performance was

deficient. Under this prong, the court measures an attorney’s performance by-its "reasonableness

under professional norms." C_hggy,v 300 S.C. ét 117, 386 S.E.Zd at 625, citing Strickland.

Second, counsel's deficient performance must have prejudiced the Applicant such that “there is a
reasonable probability that, but f;or counsel's unprofessional errors, the result of the proceeding.
would have been different.” C_h‘m, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to

guilty plea counsel, Applicant must show that there is a reasonable probability that, but for .

counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52 (1985).
i

Respondent submits that‘Applicant cannot satisfy either requirement of the Strickland

test. However, the allegation of ineffective assistance of counsel probably raises questions of

|

fact that the record does not ;conclusively refute. - Accordingly, Respondent reqpests an
evidentiary hearing to fully reso;ve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d
247 (1983). |
Iv.

|
|
|
|

Page 3 of 4 (CA No. 2012-32-4132): PLEADINGS

i
i




Each and every allegation contained. within. the application not heréinbefore either

expressly admitted, qualified or explained is hereby denied.

WHEREFORE, having made its Return, the State requests that an evidentiary hearing be held.

,2013

V.

Respectfully submitted,

ALAN WILSON
Attorhey General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorriey General

4. WALT WHITMIRE
Assistant Atiorney ‘General

o Il

ATTORNEYS FOR RESPONDENT

Office ofthe Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

Page 4 of 4(CA No. 2012-32-4132): PLEADINGS
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.

STATE OF SOUTH CAROLINA ) . IN THE COURT OF COMMON PLEAS
) IN THE ELEVENTH CIRCUIT
COUNTY OF LEXINGTON )
)
) 2012-CP-32-4132
)
OBLIN BANEGAS-MALDONADO )
| )
Applicant,] )
: | )
Vs ) AFFIDAVIT OF SERVICE BY MAIL
. )
STATE OF SOUTH CAROLINA, )
| )
Respondex?t )
_ f )
|
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication ﬁy mail exists throughout the State of South Carolina and that

this is a proper circumstance of szice by mail.

L

3. I have this day served a copy of the Return in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

i
Anna R. Good, Esq.

1720 Main St. Ste. 303
quumbla, SC 29201

DATED this 17" day of December, 2013

| O HEQQ- Ao
|
| Troyeshi‘Brailey, Legal Assistan

For Respondent




STATE QF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) 2013-CP-_4$:1_132 .
» | )
Oblin Banegas-Maldonado, )]
Applicant, )
)
Vs. Y AMENDED APPLICATION
) FOR POST CONVICTION RELIEF
) ’ h
State of South Carolina, )
Respondant. )

Based. upon further investigation and resesrch, the Post-Cornviction Relief Application

filed on behalf of the above named Applicant is hereby Amended as follows to include in

addition to prior grounds stated in the original application for post-conviction relief:

11.  State concisely and in the same order the facts which support each of the grounds
set out in (10):

(a) Ineffective assistance of trial counsel — trial counsel failed to properly investigate
the matter;

(b) Ineffective assistance of trial counsel—trial counsel failed to properly
communicate with the applicant, specifically as to not utilizing a translator to
speak with him;

(©) Ineffective assistance of trial counsel—trial counsel failed to properly obtain a
translator for the applicant at trial;

(d)  Ineffective assistance of frial counsel—trial counsel failéd fo inform applicant of
a plea offer;

(e) Ineffective assistance of trial counsel—irial counsel failed to properly object to

improper closing arguments; and

537
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i .
® Ineffective assistance of trial counsel--Applicant was unfairly sentenced based
upon the judge’s ;feelings and not on the jury’s verdict, and trial counsei failed to

object to the senténce.

LAW OEFICE OF ANNA GOOD, LLC

et
| Anna Good, Esquire @ !
f Attorney for Applicant
| 1720 Main Street, Suite 303
’ Columbia, SC 29201
803-429-9107
803-799-4059 (fax)
anna@annagoodlaw.com

Columbia, South Carolina

i
This 16" of May, 2014 J[
{
|
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IN THE COURT OF COMMON PLEAS
2013-CP-40-4132

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

)
)
)
)
Oblin Banegas-Maldonado, )
SCDC #343494, )
Applicant, )
)
-vs- ) CERTIFICATE OF SERVICE
) R
)

State of South Carolina,

Kayla Canty, certifies that on the 16th day of May 2014, she served the Amended
Application for Post Conviction Relief on Walt Whitmire, Attorney for the Respondant, by
placing a copy of the same in the U.S. Mail with due and proper postage attached thereto,

addressed as follows:

Walt Whitmire, Assistant Attorney General
Rembert C. Dennis Building

P.O. Box 11549 ,

Columbia, SC 29211

o Sl é\w@

Kayla Canty)
Legal Assistant to Anna Go

LAW OFFICE OF ANNA GOOD, LLC
1720 Main Street, Suite 303

Columbia, SC 29201

(803) 429-9107

Columbia, South Carolina
This 16th day of May, 2014.
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State of South Carolina
Court of Common Pleas
County of Lexington

Oblin Banegas-Baldonado, Transcript of Record

Applicant, 2012-Cp-32-4132

vS.

— e e e e

The State of South Carolina,

December 8, 2015
Lexington, South Carolina

BEFORE:

The Honorable D. Craig Brown, Judge

A PPEARANTCE S:

Patrick Schmeckpeper, Assistant Attorney General
Attorney for the State

Anna R. Good, Esquire
Attorney for Defendant

Stacy S. Johnson, RPR
Circuit Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

541,

I NDE X

Oblin Banegas-Baldonado
Direct Examination by Ms. Good
Cross~-Examination by Mr. Schmeckpeper
Redirect by Ms. Good
Recross by Mr. Schmeckpeper

Elizabeth Fullwood
Direct Examination by Mr. Schmeckpeper
Cross-Examination by Ms. Good
Redirect Examination by Mr. Schmeckpeper

Certificate of Reporter
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PROCEEDTINGS

(The following proceedings were held on December 8,
2015.)

THE COURT: Madam Clerk, if you would swear the
interpreter.

THE CLERK: Raise your right hand.

(Whereupon, the interpreter was duly sworn by the
Clerk of Court.)

THE COURT: All right. Call your case.

MR. SCHMECKPEPER: Your Honor, this is Oblin
Banegas-Baldonado versus the State of South Carolina,
2012-CP-32-4132. Mr. Banegas-Baldonado was convicted of
voluntary manslaughter and burglary in the first degree.
He was sentenced to fifteen years imprisonment for
burglary, twenty-five years imprisonment for voluntary
manslaughter, sentenced by the Honorable Clifton Newman
to —-- he was sentenced éonsecutively by Judge Newman.
Timely notice of appeal was file. Pursuant to Andrews v.
California, the South Carolina Court of Appeals dismissed
that on June 1, 2012. |

THE INTERPRETER: Pardon me. Slow down a little,
please.

MR. SCHMECKPEPER: I apologize. It appears there's
allegations currently -- I mean, there's been an amended

application -- there's been an amended application, and at




544

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Oblin Banegas-Baldonado - Direct by Ms. Good

this time I'll turn it over to Ms. Good.

MS. GOOD:? Thank you, Your Honor. We're ready to
proceed. And for purposes of -- Your Honor, on the
amended application, we're not going forward with the
first, 11 A, but the rest we will be going forward on.

THE COURT: All right.

MS. GOOD: At this time I call Oblin Banegas-Baldonado
to the stand.:

THE CLERK: Raise your right hand.

OBLIN NOEL BANEGAS-BALDONADO,
having been duly sworn, testified as follows:
THE COURT: You can be seated. Thank you.
DIRECT EXAMINATION

BY MS. GOOD:

Q. Can you state your name for the record?
A. Oblin Noel Banegas-Baldonado.
Q. And, Mr. Baldonado, you just heard that you were

convicted at a trial for murder and burglary in the first

degree, correct?

A. Yeah.

Q. And who was your attorney for that trial?
A. My attorney was Elizabeth.

Q. Was it Elizabeth Fullwood?

A. Yeah.

Q. and do you remember how many meetings you had with her
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before your trial?
A. Like three times. Like three times.
Q. Okay. And do you remember about how long each of

those meetings were?

A, Thirty minutes, 1like that. Thirty minutes.

Q. Okay. And, Mr. Baldonado, what is your education
level?

A. I almost don't have any education.

Q. How far did you -- how far did you go in school?
A, I only got to second grade.

Q. And when did you come to the United States?

Al 2000 and -- 2000 and -- 2002.

Q. And do you understand English very well?

A. I don't understand everything, but it's more than
half.

Q. And when Ms. Fullwood met with you, did she speak to

you 1in English or did she use a translator?
A. She used an interpreter.
Q. Okay. And were you able to convey to her what you

wanted or needed regarding this case through the

interpreter?
A Yes.
Q. Okay. And do you remember that particular

translator's name?

A. No, I don't -- don't really remember.
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Q. Was it the same translator that was used at your
trial?

A. It was the same.

Q. In fact, there were two used at your trial, correct?
A. Yeah, two.

Q. And prior to your trial, was there any plea offer in

your case?

A. I remember that there was an offer of twenty to

thirty.
Q. Okay. Do you remember if you were ever given an offer

of fifteen to thirty?

A. Yeah. Yes.
Q. And what did you tell Ms. Fullwood about that offer?
A. That if they would give me the fifteen years, that I

would say that I was guilty.

Q. And what‘did she say to that?

A. No, she -- well, no, she said that -- that she would
see if she could, but that, no, she couldn't, it was too
late.

Q. Okay. You ended up going to trial. At the beginning
of trial, did Ms. Fullwood actually have a translator lined
up for you or did it come from somewhere else?

A. No, she had it prepared.

Q. Do you remember her asking the judge if one of the

State's translators for their witnesses could serve as your
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translator?
A. It could be, but I don't really remember.
Q. And do you remember if this was an experienced Spanish

interpreter for the court case? Had he done it before?

A, It seems that -- I don't think he had experience.

0. And, in fact, didn't he say it was his first time
deoing a trial?

A. I don't remember that he said that, that it was the
first time.

Q. Do you know if during the trial he translated
everything correctly or not?

A. He did it well. He spoke Spanish well.

Q. Towards the end of the trial, during the closing
arguments, there were some statements made by the
prosecutor that you believed were improper, correct?

A. It was like there were -- there were two or -- no,
there were two, right? One -- one spoke very clearly and
the other did not.

Q. I'm talking about the prosecutor for the State who was
trying to convict you. When they were talking to the jury
at the end, do you remember of any statements that you
believed that they should not have said to the jury?

A. I don't really remember.

Q. Do you remember during the jury -- when the prosecutor

was talking to the jury sayihg that he knows somebody who
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was lying, and it was him, talking about you?

A, I don't remember that -- that he said everything
correctly, butt T --

Q. Once you were convicted of the voluntary manslaughter
and burglary first degree, you were ultimately sentenced
to twenty—five years and then fifteen years to run
consecutively for a total of forty years, correct?

A. Yes.

Q. Okay. And during the sentencing, do you remember the
judge making any comments about his feelings about what he
thought the verdict should have been?

A, Just the time that they gave me -- to me it seemed
like a lot, but I defended myself and --

Q. Do you remember the judge saying that he thought

the jury was being gracious in giving you.voluntary

manslaughter?

A. That wasn't voluntary manslaughter.

Q. But do you remember the judge saying that?

A. Yeah.

Q. And did your attorney do anything about that?

A. No, I don't think she did anything.

Q. Is there anything else you would like to tell the

Court that we may have missed or skipped over?
A What? Like -- like what?

0. Is there:just anything else you'd like to tell the
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Jjudge?
A. No, just that -- that -- that I would like help. That
obviously I made an error and I'd like -- I'd like help

with getting the time reduced.
MS. GOOD: Okay. No further questions. Please answer
any questions he has for you.
MR. SCHMECKPEPER: May it please the Court?
THE COURT: Yes, sir.
CROSS-EXAMINATION

BY MR. SCHMECKPEPER:

Q. Good morning.

A. Morning.

Q. Is it Mr. Banegas or Mr. Banegas-Baldonado?

A. Banegas-Baldonado.

Q. Mr. Banegas-Baldonado, do you remember being charged
with the -- with these offenses?

A. Yes.

Q. And do you remember meeting with your attorney?

A. Yes.

Q. Now you testified earlier that when you met with your

attorney you spoke with her through a translator or an
interpreter; is that correct?

A. Yes.

Q. But you also testified that you understand a good deal

of English; is that correct?
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A. Well, yeah, but when I came into here I didn't speak
English. I've Dbeen learning it as I go.
Q. But did you have any trouble communicating with

Ms. Fullwood?

A, No, I didn't have a problem.

Q. And you also testified that you remember Ms. Fullwood
offering you a plea deal or presenting you a plea deal; is

that correct?

A. Yeah.

Q. And you said that was fifteen years to thirty years,
correct? ,

A. If it was twenty or thirty, like that. Fifteen.

Q. But your testimony is that you said no, you wanted

just a fifteen-year sentence; is that correct?
A. Well, it's that when she came to visit me --

THE INTERPRETER: Apparently -- Your Honor, could the
Court instrucﬁ the Plaintiff to please speak up and not
mumble?

THE COURT: Sir, you need to speak clearly so that
everyone, espgcially the interpreter, can understand you
and accurately tell the Court your response. Do you
understand?

THE WITNESS: Yes.

THE COURT: Thank you.

A. Yeah, when she came back, I asked her if she had

1
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another offer for fifteen years because -- and she came

back and said that no, that she couldn't, and everything --

Q. Do you remember your trial?

A. Yeah.

Q. And your testimony, if I'm correct, was that your
translator -- your translator spoke Spanish well?

A, Yeah. He was Columbian, yeah.

MR. SCHMECKPEPER: I beg the Court's indulgence.
THE COURT: Yes.
MR. SCHMECKPEPER: I have no further questions. Thank
you, Mr. Banegas.
THE COURT: Any redirect?
MS. GOOD: Yes, sir. Very quickly.
REDIRECT EXAMINATION

BY MS. GOOGD:

0. At the trial there was more than one translator,
correct?

A. Yeah. Yes, there were two.

Q. And one of them, it was one of their first times doing

a trial, correct?

A. Yes.

Q. And did you have the same interpreter the whole time
or did they switch off?

A. No. Well, they -- they changed them.

Q. And just a second ago, just to clarify, I didn't quite
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13

understand, you said one of them spoke Columbian Spanish?
A, I couldn't really say that it was Spanish from
Columbia. It's when they're born here they speak Spanish
that's like --

Q. Is -- whefe you're from is there a different type of

Spanish versus another area?

~A. Yeah. Weil, it's kind of the same, but -- almost the

same, but not.
Q. And wherelare you from?
A. Honduras.
MS. GOOD: No further questions, Your Honor.
THE COURT: Anything further?
MR. SCHMECKPEPER: Briefly, Your Honor.
RECROSS EXAMINATION
BY MR. SCHMECKPEPER:
Q. Mr. Banegas-Baldonado, is it your testimony that you
have trouble understanding people from Columbia?
A. No.
MR. SCHMECKPEPER: I have no further questions.
THE COURT: Sir, you may step down.
(Witness excused.)
THE COURT: Any further witnesses?
MS. GOOD: No, Your Honor.
THE COURT: Ms. Good --

MS. GOOD: No, sir.
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553,

THE COURT: -- I'm going to ask you this again
the interpreter was speaking to my court reporter.
have any other witnesses?

MS. GOOD: No, sir.

THE COURT: Very well. The State?

MR. SCHMECKPEPER: Your Honor, the State calls
Elizabeth Fullwood, the Applicant's trial counsel.

THE CLERK: Raise your right hand.

ELIZABETH FULLWOOD,

having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. SCHMECKPEPER:

Q. Morning, Ms. Fullwood.

A. Good morning.

0. How are you doing this morning?

A. Fine.

Q. Do you remember -- do you have an independent

recollection of this case?

A. Oh, yes.

Q. Now it's my understanding that you don't have your

file with you, correct?

A. We cannot locate it in the office.
Q. But otherwise you remember the details somewhat well?
A. Oh, yes.

Q. Could you tell me about -- could you briefly kind of

because

Do you
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15

go over your background in criminal law?

A. Well, I graduated from the University of South
Carolina in law in 1979. I worked for a state agency for
a couple of months, then I went to work for the Sumter
County Public befender's Office for a couple of years.
From there I went and worked for eight years at the Office
of Appellate Defense, as it was then called. I was in
private practice a couple of years and then in 1991 I
became Public Defender for Lexington County.

Q. So your p;actice has almost entirely been devoted to
criminal law; is that right?

A. That's correct.

Q. Now do you remember vaguely when you me -- when you
first met this client in relation to when his trial was?
A. Oh, it would have been -- excuse me. It would have
been shortly after my office was appointed to represent
him.

Q. And this might seem like an odd question, but

Ms. Fullwood, what is your first language?

A. English.

Q. Do you speak any other languages?

A, It is my only language.

Q. And what is Mr. Banegas-Baldonado's first language?
A. Spanish.

Q. And does he speak -- did he speak English when you
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represented him?
A. Like he said, he could say some words, but, no, he was

primarily a Spanish language speaker. .

Q. And how did you communicate with Mr. Banegas?
A. Through a translator.
Q. Were there any times where you were communicating with

him where a translator was not present?
A. No.
Q. Now did you conduct an independent investigation in
this case?
A. I did. I do not recall whether or not we used a
private investigator. We may have, we may not have. I
do personally recall going out to the workplace of the
female witness, Ana, on two occasions and talking to her
about the facts of the case using an interpreter. I
specifically recall going to the scene of the incident and
looking at the layout. While I was there, I talked to the
young male Honduran, who was a witness in the trial. I
had a translator with me, so I spoke with him through the
translator and also I spoke to him in English since he had
fairly good English language skills.
Q. And did you --

THE COURT: Hold on just a second. Both of you please
slow down Jjust a little bit.

THE WITNESS: Yes, sir.
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THE COURT: Remembering that we have an interpreter
and as you all are questioning -- Mr. Schmeckpeper as
you're questioning Ms. Fullwood and Ms. Fullwood you are
answering, my interpreter is over there talking as fast
as she can, okay? I know it's not -- it's out of the
ordinary, but please slow down for her.

Madam Intérpreter, if they get too fast, just raise
your right hand and I'll interject on your behalf, okay?

THE INTERPRETER: Thank you.

MR. SCHMECKPEPER: And I apoclogize. I'm somewhat of a
fast-talker anyway.

THE COURT} That's okay. Slow down. Go ahead.

BY MR. SCHMECKPEPER:
Q. And, Ms. Fullwood, did you -- if I'm correct, you
testified that you did receive discovery in this case; is

that correct?

A. Yes.

Q. And did you go over that discovery with the Applicant?
A. Yes, in detail.

Q. And that was with a translator?

A. Of course,.

Q. Now do you remember the trial of this case?

A. Yes.

Q. Do you remember whether or not there were translators

present at trial?
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A. There were. There were two translators there.

They have a business called Comunicar. That's spelled
C-0-M-U-N-I-R -- A-R. They are Britt, I believe his last
name is Hunt, and Alejandro Garcia. It is my understanding
that both of those men have masters degrees in courtroom
interpretation. It was my opinion then, and it is still

my opinion, that they are sort of state of the art
translators. Both of them are fully court -- fully
certified to act as translators.

0. And, in fact, they were certified during that trial;
is that correct?

A. Yes, at that time they were. If I could add, the
State had contacted a different person to translate. I do
not believe that that person was completely court-certified
to do the job. I insisted that they use the people who
worked at Comunicar because I did not want any problems to
arise in communicating with my client and having my client
being able to understand what people were saying in the
courtroom._

Q. Let's talk about the plea offer for one moment. Do

you remember a plea offer in this case?

A. I don't have any independent recollection of that.
This morning I was shown an e-mail chain. I now know that
Mr. Baldonado was made a plea offer. The offer was for him

to plead guilty to voluntary manslaughter and first degree
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burglary. The sentencing range on the offer was between
fifteen and thirty years.

Q. When you receive a plea offer from the State, what is
your normal practice?

A. To discuss it with my client.

Q. And do you remember whethér you discussed it with your
client in this case?

A. Oh, vyes. ! I did.

Q. And just to -- I'm sorry, I hate to beat a dead horse,

you would have done that with a translator present; is that

correct?

A. Absolutely.

Q. Do you remember what Mr. Banegas' response was?
A. Now this is from my memory. Mr. Banegas always

believed that he had acted in self-defense. He also did
not like the large number of years that were contained in
that plea offer.
Q. So —--

MR. SCHMEEKPEPER: I beg the Court's indulgence.

THE COURT: Yes.
BY MR. SCHMECKPEPER:
Q. And did he -- so he -- did he accept or reject the
plea offer?
A. He rejected it.

Q. And were there any other plea offers -- were there any
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other plea offers in this case that you can remember?
A. Not that I can remember, but I think the e-mail chain
I looked at this morning is sort of the culmination of

several months of negotiating with the prosecutor.

Q. And there were extensive negotiations; is that
correct?
A, That is right.

MR. SCHMECKPEPER: I have no further questions. Thank
you, Ms. Fullwood.

THE COURT: . Cross-examination.

MS. GOOD: Thank you, Your Honor.

CROSS-EXAMINATION

BY MS. GOOD:
Q. Prior to the trial, did you set up the translator for
the trial?
A. I do not remember if I personally set it up or I
recommended these translators and then the Clerk of Court's
office set it up.
Q. Okay. Have you checked or read a copy of the
transcript from the trial?
A. No.
Q. Okay. Do you recall at the beginning of the trial
that the interpreters were there for the witnesses for the
State and at that time you asked i1f they could interpret

for your client also?
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A, Yes, but we had always intended to do it that way.

Q. Okay. And can you explain that a little bit more?

A. Well, that makes me think the Clerk of Court's office

had arranged to have them in there, but that had been at

my insistence and I'd always planned to use them to also
translate because there were always two in the courtrooms
so one could be translating for the witnesses and one could
be translating:for the Defendant because many of the
witnesses were only Spanish speakers. And so I think I
said that so that if any payment issues arose that we

would -- you know, we could make sure that they were

completely Compensated for the work they did there.

0. And you said they were Britt Hunt and Alejandro
Garcia? |

A. That's right.

0. Okay. And do you recall what their qualifications

were at the trial?

A. I believe they were both court-certified translators
and I believe they both have masters degrees in that area.
Q. And do you remember -- and, Your Honor, for your
purposes, Page 11 -- Interpreter Garcia saying he had been
qualified about ten times as an interpreter for mostly
hearings, but this is the first time that he was gonna do a
whole trial?

A. That could very well be the case.
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Q. Okay. And you don't speak Spanish, correct?
A. Not a word hardly.
Q. Me neither. So you don't krow if he translated

everything right or how it was done, do you?

A. I -- I have confidence in his work.

0. And do you remember did they switch off speaking with
Mr. Banegas-Baldonado or did one person do the entire trial

with him?

A. They would switch off.
Q. And do you know the reason for that?
A. Because of the fatigue, as I understand it, of trying

to do simultaneous translations of witness testimony it is
my understanding that it's hard to do that for an extended
period of time.

0. Okay. And in your experience, do you believe it
would be hard if this was your first trial to do that, the

fatigue would be a little bit more than if you're used to

it?
MR. SCHMECKPEPER: Objection, calls for speculation.
THE COURT: 1I'll allow it. Go ahead.
A. It's hard to answer that because I've never had to do
that kind of work. I -- I would guess so.
0. Do you recall the closing arguments in this case?
A. No, ma'am.

Q. Okay. I want to read to you one section of the
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closing argument -- or I can hand it to you. Page 455.

Do you recall the prosecutor stating that he knew
somebody was lying in this case as a witness and that it
was the Defendant?

A. If you'd give me a minute to sort of skim. Okay. So
you're talking about what's in Lines 13 through 157

Q. I just know Page 455 that's down about right in the
middle of the page.

A. And you -- looking at it, I know somebody who was

lying in the courtroom and that was him?

Q. Yes.

A. Ckay.

Q. Did you object to that statement by the prosecutor?

A. No.

Q. And why not?

A. I didn't think that there was anything improper about
that.

0. You didn't think that he was wvouching for witnesses or

putting his belief as to who was lying and who was telling
the truth?

A. No.

Q. Okay. And, finally, at the end of the trial -- Judge
Newman was the judge, correct?

A. That's right.

0. Okay. And do you remember him commenting about what
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he believed the verdict should have been?

A. I do not remember that.

Q. Okay.

A. If you want to tell me what page, I can --

Q. I don't have the page written down on that one. 1It's
toward end where he's sentencing. Do you remember him

saying that he thought the jury was being gracious in
giving the voluntary manslaughter charge?
A. Let's see. I don't think I have the complete
transcript. I'm sorry, Judge.

THE COURT: What page is it, Ms. Good?

MS. GOOD: T don't have the page number written down,
Your Honor. TIt's where he was sentencing.

THE COURT: Hold on a minute then.

MR. SCHMECKPEPER: It's at 515.

MS. GOOD: 515, Your Honor.

THE COURT: Line 12.

THE WITNESS: I see it. Thank you, Judge.
BY MS. GOOD:
Q. And he ultimately sentenced him to consecutive time
instead of concurrent, correct?
A, That's right.
Q. Did you object to him making that statement regarding
his personal beliefs as to what he thought the wverdict

should have been?
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A. I did not object to that remark.
Q. Is there a reason you didn't object to that?
A. I didn't see a legal basis to make an objection to
that.

MS. GOOD: I beg the Court's indulgence. No further
questions, Your Honor.

THE COURT: All right.

MR. SCHMECKPEPER: Just one gquestion, Your Honor. Two
questions.

REDIRECT EXAMINATION

BY MR. SCHMECKPEPER:
Q. Ms. Fullwood, if you could turn your attention to
Page 397 of the transcript.
A. Yes.

THE COURT? What page again was that?

MR. SCHMECKPEPER: 397, Your Honor.
BY MR. SCHMECKPEPER:
Q. And just focussing in on Lines 1 through 4, would you

mind reading that for the Court?

A. Question: So when you testified that you got it from
the bathroom, that was a lie, wasn't it? Answer: Yes, it
was a lie. I can't remember if I got it from the bathroom

or from the living room.
Q. And that was Mr. Banegas-Baldonado testifying; is that

correct?
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A. Correct.

MR. SCHMECKPEPER: I have no further questions. Thank
you, Ms. Fullwood.

THE COURT: Anything Ms. Good?

MS. GOOD: No, sir.

THE COURT: Ms. Fullwood, you may step down.

THE WITNESS: Thank you, Your Honor.

(Witness excused.)

THE COURT: Anything further from the State?

MR. SCHMECKPEPER: No, Your Honor.

THE COURT: Ms. Good, anything by way of argument?

MS. GOOD: Your Honor, I would just argue that it's
unclear as to whether the translator with him -- with that
being his first trial, whether he would have translated
everything correctly to Mr. Banegas—-Baldonado or whether he
understood everything correctly.

In addition, Your Honor, I believe the improper
closing statement by the prosecutor vouching for witnesses
in the trial, basically saying that he knows, it's my
understanding from case law that prosecutors are not able
to put their belief as to who's lying or who is telling the
truth into closing arguments, Your Honor. And I do believe
that there should have been an objection to Judge Newman's
belief as to what his personal feelings as to the verdict

should have been should have been objected to.
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THE COURT: Yes, sir.

MR. SCHMECKPEPER: Thank you, Your Honor. May it
please Court? Concerning whether or not the translator
was qualified, I've got the statute right there, and if I
could pass that to Your Honor, as well as Ms. Good. If I
can approach, Your Honor?

Your Honor, if I could read from the statute, whenever
a party —;

THE COURT: Cite the statute, please.

MR. SCHMECKPEPER: Your Honor, the statute is South
Carolina Code Section 17-1-50, and this is Subsection
(B) (1) . Notwithstanding any other provision of law,
whenever a party, witness or victim in a criminal legal
proceeding does not sufficiently understand or speak the
English language to comprehend proceedings or testify, the
court must appbint a certified or otherwise qualified
interpreter to interpret the proceedings to the party or
victim or to interpret the testimony of the witnesses.

Judge, that's the statute. Testimony here was
elicited that the interpreters here were certified. They
were also certified on the record by the trial court judge.
As there's -- I would submit that this -- that allegation
has no merit.

As far as the next allegation goes concerningrthe

improper closing arguments, you know, as was in the record
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there was testimony by the Applicant during trial that he
lied about specific -- he lied at certain points about
specific instances. As a result, you know, my -— my
position is that the solicitor's closing argument was not
improper vouching, but was supported by facts in the
record.

As far as Judge Newman's belief that this was -- that
a voluntary manslaughter verdict was gracious, you know, as
Ms. Fullwood testified there's nothing objectionable, and
we would rest on the record. Thank you, Your Honor.

THE COURT: Well, based upon what I've heard here
today, Applicant is required -- who bears the burden of
proving that counsel's performance was deficient and that
the deficient performance prejudiced the Defendant. Prior
to the beginning --

THE INTERPRETER: Pardon me, Your Honor. Please
repeat.

THE COURT: All right. The Defendant bears the
burden of proving that counsel's performance was deficient,
deficient, and that the deficient performance prejudicéd
the Defendant. Prior to the commencement of this
proceeding, attorney for the Applicant conveyed to the
Court, and, Ms. Good, you correct me if I'm wrong here,
that they were not going forward on Subsection 11 A,

Subsection A, Paragraph 11, in the amended application
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for post-conviction relief, which left Subsections B
through F. Is that correct, Ms. Good?

MS. GOOD: VYes, sir.

THE COURT: All right. 1In addressing each of these
specific allegations, being B through F, the Defendant of
his own testimony testified that Ms. Fullwood retained an
interpreter and communicated with him by virtue of an
interpreter or translator in all of her meetings with him,
that such interpreters were utilized for the purposes of
trial, which are specifically addressed on Page 10 and
Page 11 of the trial transcript, which specifically
addressed the qualifications of each of these interpreters,
and based upon:their gualifications the Court gqualified
them to translate during the course of the Applicant's
trial. That being reflected -- or in response to the
allegations of Paragraph 11 B and C.

As it relates to Paragraph D, ineffective assistance
of trial counsel in failing to inform Applicant of a plea
offer, the Defendant by his own testimony recalled a plea
offer being copveyed to him. His recollection may not
have been specifically clear, but did state that he recalls
fifteen to thirty or maybe twenty to thirty. Such was
confirmed by the testimony of Ms. Fullwood.

As it relates to Subparagraph E, this Court does not

believe or find that counsel's failure to object to
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improper closing or the allegation of improper closing
arguments was ineffective. Attorneys in closing arguments
are allowed to argue facts which are in the récord and the
logical conclusions to be drawn from those facts. The
Defendant by his own testimony during trial on Page 397,
Lines 1 through 4, admitted to lying. This Court does not
believe that the solicitor's closing argument was improper,
nor was it improper for defense counsel in failing to
object.

As it relates to Subsection F of Paragraph 11 and
Applicant's allegation that defense counsel was ineffective
for failing to object to the judge's comments as to his
beliefs and that the jury had been gracious, this Court
does not believe that such comments were improper. It
was not an improper comment on the facts of the case by
a judge. In fact, any comments, or this comment
specifically, that Judge Newman made was post-verdict and
not improper.

Furthermore, as it relates to Subparagraph F in
failing to object to the sentence, the Defendant was
convicted of burglary first, which carries fifteen to
life, and voluntary manslaughter, which carries up to
thirty years. The Defendant received the minimum sentence
on his conviction for burglary first wherein the Court

could have, under the law, sentenced him specifically on
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- provided by statute and it's furthermore within the

that charge to life imprisonment.
Furthermore, the sentence of twenty-five years on
the voluntary manslaughter conviction is also within the

statutory -- or within the discretion of the court as

judge's discretion as to run such sentences concurrent or
consecutive. Judge Newman chose to run the sentences
consecutive, which is certainly within his discretion as
well,

Based upoﬁ those findings of fact as to each
allegation, this Court does not find that counsel's
performance is deficient, nor that counsel's performance
in any way prejudiced the Defendant.

All rightt Anything further from the State?

MR. SCHMECKPEPER: No, Your Honor.

THE COURT: Ms. Good?

MS. GOOD: No, sir.

THE COURT: If the State would get me an order on
that, I'll get it signed. Thank you very much.

(Recess taken.)

THE COURT: There's one other thing I wanted to put on
the record and ask a question. Ms. Good, did you retain
the services of the interpreter today?

MS. GOOD: ©No, sir. It was done through the Clerk of

Court's office.
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THE COURT: All right. It was brought to my attention
yesterday by the Clerk that the interpreter may know the
Defendant or there's some knowledge there and the Clerk
asked me what to do about it and I simply told her -- at
that time I said simply knowing them is not a problem and
told the Clerk yesterday morning that we would go forward
without -- unless there was something eise that was brought
to my attention. I wanted to further put that on the
record.

And also the interpreter told me today after the
Defendant had exited the courtroom when she came up to me
to sign off on fees she had incurred for being here today
that she did not, did not, know the Defendant and that --
but she did not want to be involved in the case any
further.

Is there anything, Ms. Good, that you would like to
put on the record concerning this issue or any obJections
as to her interpreting? And the only reason I bring that
up is because there were some issues pertaining to the
interpreters in your client's case and I Jjust wanted to
make you aware of that, as well in the presence of your
client, and that's why I had him brought back in this
courtroom.

MS. GOOD: Yes, sir. I don't believe there's any

issue. We specifically at the status conferences worked
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- translators here, and she does not know him, so I don't

with the Clerk's office so that we would not have the same

believe that there's any problem.

THE COURT: And there's no objection by either party
as to this interpreter's qualifications? Ms. Good?

MS. GOOD: No, sir.

MR. SCHMECKPEPER: No, sir.

THE COURT: All right. Anything else that needs to be
placed on the record concerning this case from the State?
MR. SCHMECKPEPER: Nothing further, Your Honor.

THE COURT: Ms. Good?

MS. GOOD:‘ No, sir.

THE COURTG Very well. That will conclude this
matter.

(Proceedings were concluded at 11:05 AM.)
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ORIGINAL

STATE OF SOUTH CAROL{NA i ) _J IN THE COURT OF COMMON PLEAS
!

COUNTY OF LEXINGTON ' .. .., »):;.FOR THE ELEVENTH JUDICIAL CIRCUIT
i R -"")‘ e
Oblin Banegas-Maldonado, _, . , ) -~  C.A.No.2012-CP-32-4132
S.C.D.C. No. 343494, L v ', » jqf
<
)
)
v. | ) ORDER OF DISMISSAL
, : )
State of South Carolina, | )
| )
)

Respondent.

)

This matter comes beforie the Court pursuant to an application for post-conviction relief
(PCR) filed October 12, 2012. ]{mmndent made its Return on or about December 17, 2013. An
evidentiary hearing into the matter was convened on December 8, 2015, at the Lexington County
Courthouse. Applicant was preﬁent and was represented by Anna Good, Esquire. Respondent
was represented by Patrick Sch;ncckpeper, Esquire, of the South Carolina Attorney General’s
Office. i '

Applicant testified on hjls own behalf at the evidentiary hearing. Applicant’s trial
counsel, Elizabeth Fullwood, Esl;uife, also testified. This Court had before it a copy of Record
on Appeal from Applicant’s dhéct appeal,’ the reﬁords of the Lexington County Clerk of Court

i
regarding the subject convictionjs, Applicant’s records from the South Carolina Department of
Corrections, appellate records, aﬂd the pleadings. The Court finds as follows:

| PROCEDURAL HISTORY

Applicant is presently coﬂﬁned in the South Carolina Department of Corrections pursuant

to orders of commitment of the I exington County Clerk of Court. Applicant was indicted at the

April 2009 term of the Lexington County Grand Jury for burglary, 1% degree (2009-GS-32-

?

! Applicant’s trial transcript was mcluded in the Record on Appeal.
CA No. 2012-CP-32-4132: Page 1 of 8




0821); and murder (2009-GS-32-0820). He was represented by Elizabeth Fullwood, Esquire.
From November 1-4, 2010, Applicant proceeded to trial by jury before the Honorable Clifton
Newman, after which he was convicted of the lesser included offense of voluntary manslaughter,
and as indicted for burglary, 1% degree. Judge Newman sentenced him to eonﬁnement for
consecutive terms of twenty-five (25) years for voluntary manslaughter, and fifteen (15) years
for burglary.

A timely Notice of Appeal was filed and perfected on Applicant’s behalf pursuant to
Anders v. California? The South Carolina Court of Appeals affirmed Applicant’s convictions
and sentences on June 1, 2012. State v. Oblin Banegas-Maldonado, No. 2012-UP-373 (S.C. Ct.
App. filed May 15, 2013). The Remittitur was issued on June 20, 2012,

Allegations
In his application for post-conviction relief, Applicant alleged that he was being held in
custody unlawfully for the following reasons:
1. Ineffective assistance of counsel:
a. Counsel labored under conflicting interests;
2. Ineffective assistance of appellate counsel:
a. Counsel did not properly raise claims that were preserved for Appellate review.

Applicant was subsequently appointed attorney Anna Good as counsel, who filed an

amended application on October 1, 2012, raising the following issues:
1. Ineffective assistance of counsel:
a. Counsel failed to properly investigate the matter;>
" b. Counsel] failed to properly communicate w1th applicant, specifically as to not
utilizing a translator to speak with him;
Counsel failed to properly obtain a translator for Applicant at trial;
Counsel failed to inform Applicant of a plea offer;
Counsel failed to properly object to improper closing arguments; and

Applicant was unfairly sentenced based upon the judge’s feelings and not on the
jury’s verdict, and trial counsel failed to object to the sentence.

e ae

2 Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967).
3 Applicant withdrew his failure to investigate claim at the hearing through counsel.

CA No. 2012-CP-32-4132: Page 2 of 8
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
' This Court has revieweq the testimony presented at the evidentiafy hearing, observed the
witnesses présented at the heai-in'g, passed uﬁori their credibility, and weighed the testimony
aécordingly. Fux:ther,‘this Coﬁ# reviewed the Clerk of Court records regarding the subject
convictions, appellate records,! Applicant’s records from the South Carolina Department of

Corrections, the application foﬁ post-conviction relief, the transcripts and documents from the
prior proceedings, the pbst—coﬁﬁcﬁon relief trahs'cxipt, and the legal argurhents of counsel.
Pursuant to S.C. Code Amn. §1‘j7-‘27-so (2015), this Court makes the following findings of fact

based upon all of the probative éﬁdence presented.

Ineffective Assistance of Counsel

"
1

In a post-conviction reliejf action, the applicant has the burden of proving the allegations

|

in the application. Rule 71.1(e)1, SCRCP; Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Where

ineffective assistance of counsell‘ is alleged as a grounﬂ for relief, the Appliéant must prove that
|

"counsel's conduct so undemﬁm.?d the proper functioning of the adversarial process that the trial
cannot be relied upon as having ﬂoroduced a just result." Stricklapd v. Washington, 466 U.S. 668,
‘ . ,

(1984); Butler, 286 S.C. 441, 334‘1 S.E.2d 813 (1985).

The proper measure of fperformance is whether the attorey provided representation
o - ‘ :

within the range of competenc“e' required in criminal cases, Courts presume that counsel

‘ ‘.
rendered adequate assistance anh made all significant decisions in the exercise of reasonable
’ i

professional judgment. Butler,1286 S.C. 441, 334 S.E.2d '8113 (1985). The applicant must

overcome this presumption to rtecei’ve relief. Chermry v. State, 300 S.C.. 115, 386 S.E.2d 624
(1989). : -

b
{
i
|
|

1
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Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Firsf, the applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. -

Failure to Properly Communicate with Applicant through Translator
- This allegation is directly refuted by the record, as well as Applicant’s own testimony.
Specifically, both counsel and Applicant testified at the evidentiary hearing there was always an
interpreter present when they met, and there was never any difficulty communicating with one
another. Because there is no factual basis for this allegation, it is denied and dismissed.
Failure to Obtain Translator for Applicant at trial

This allegation is also directly refuted by the record and by Applicant’s testimony. The
record reflects thiere were two interpreters present throughout the entire trial, one of whom was
translating for Applicant. (Tr. p. 10-11). The trial court specifically addressed the qualifications
of each interpreter, and qualified them to translate during the course of Applicant’s trial. Id.
Applicant testified that he did not have trouble understanding the interpreter speaking to him. In
addition, counsel’s credible testimony reflects that she insisted on interprctérs from the specific
organization used because she knew the quality of their work. As a result, this Court finds
Applicant has failed to meet his burden to show counsel ineffective in failing to obtain a

translator for trial. This allegation is therefore denied and dismissed.

CA No. 2012-CP-32-4132: Page 4 of 8 -
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Failu}re to Inform Applicant of Plea Offer

This Court further finds Applicant’s allegation that counsel failed to convey a plea offer
is directly refuted by his own tt]éstimony._ Applicant testified that he remembered the plea offer
being conveyed to him, and that the deal was either between fifteen and thirty or between twenty
and thirty years imprisonment.j Counsel corroborated this testimony, saying that she discussed
the plea offer with Applicant ﬂ;rough an interpreter. Counsel explained that Applicant did not
take the offer because he felt f;m acted in self-defense, and because he did not like the large
number of years. This is consistent with Applicant’s testimony, that when he was offered the
deal he told counsel he wanted hﬁeen years. While it is true that an attorney’s failure to convey
a plea offer can provide the bas%s for a claim of ineffective assistance of counsel,"Applicant has

)
failed to present any evidence th!at such a failure occurred in his case. This allegation is therefore

‘denied and dismiss, 5

|
|

Failure to Object to Improper Closing Arguments
\

Applicant’s allegation tlim_t counsel was ineffective for failing to object to the State’s
closing argument in which the Solicitor stated he knew the. Applicant lied is similarly without
merit. Applicant has failed to sjhow any legal basis for mounting a sustainable objection. The
State’s closing arguments must be confined to evidence in the record and the reasonable
inferences that may be drawn 'L?om the evidence. State v. Copeland, 32'1 S.C. 318, 324, 468
S.E.2d 620, 624 (1996); see ggé State v. Caldwell, 300 S.C. 494, 388 S.E.2d 816 (1990) (“[A]
solicitor has a right to state hxsi version of the testimony and to comment on the weight to be
given such testimony.”). In the ?p;esent case, the Solicitor stated that he “[knew] somebody who
was lying in the courtroom, and ithat was [the Applicant].” (Tr. p. 455, 1, 13-15). This comment

13 - . - ’ - [ . » - . -
was not inappropriate in light ot" Applicant’s trial testimony, on cross-examination, in which he

* See Davie v. State, 381 S.C. 601, 675/S.E.2d 416 (2009).
|
CA No. 2012-CP-32-4132: Page 5 of 8
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admitted to lying about whether or not he had gone into the bathroom at the victim’s house
during the attack. (T. Tr., p. 397, 1. 1-4). Accordingly, Applicant has failed to meet his burden
to show counsel ineffective in failing to object to the Solicitor’s closing arguments. As a result,
this allegation is denied and dismissed.

Failure to Object to Unfair Sentence

Applicant alleges counsel was ineffective in failing to object to his sentence. Applicant
seemed particularly concemed with the trial judge’s comment that the jury was “gracious” in
their verdict of voluntary manslaughter rather than murder. This Court finds such comments
were not improper. While it is true that it is inappropriate for judge to comment on the facts,’
these comments were post-verdict. As a result, there was no possibility that these statements
would have impacted the jury’s deliberations.

Further, Applicant has not presented this Court with any meritorious objection counsel
could have made. A trial judge generally has wide discretion in determining what sentence to
impose. State v. Franklin, 267 S.C. 240, 246 226 S.E.2d 896, 898 (1976). It is also true that
before making that determination, a judge may appropriately conduct an inquiry broad in scope,
largely unlimited either as to the kind of information he may consider or the source from which it
may come. Id. As the sentences were within the lawful range,’ and there is no indication that
the. trial judge abused his discretion in running the sentences consecutively to one another,” this
Court finds Applicant has failed to meet his burden to prove counsel was ineffective in failing to

make an objection. This allegation is therefore denied and dismissed.

5 See Sosebee v. Leeke, 293 S.C. 531, 362 S.E.2d 22 (1987) (“A trial judpe must refrain from any comment which
tends (o indicate his opinion as to the weight or sufficiency of the evidence, the credibility of witnesses, the guilt of
an accused, or any fact in controversy.” (emphasis added));

® Reviewing courts have no jurisdiction have no jurisdiction to review a sentence, provided it is within the limits
provided by statute for the discretion of the trial court, and is not the result of prejudice, oppression or corrupt
motive. Franklin, 267 S.C. at 246, 226 S.E.2d at 898.

7 Whether multiple sentences should run consecutively or concurrently is a matter left to the sound discretion of the
trial judge. State v. Barton, 325 S.C. 522, 531, 481 S.E.2d 439, 444 (Ct. App. 1997).

CA No. 2012-CP-32-4132: Page 6 of 8
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ALL OTHER ALLEGATIONS

As to any and all allegat‘;ionsthat were raised in the application or at the hearing in this

matter and not specifically addrzessed in this order, the Court finds Applicant failed to present

any evidence regarding such alléi'gations. Accordingly, the Court finds Applicant has abandoned

any such allegations.
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CONCLUSION _
Based on the foregding, this Court finds that the Applicant has not established any
constitutional violations or deprivations that would require this Court to grant his application for

post-conviction relief. Therefore, this application for post-conviction relief must be denied and
dismissed with prejudice. ,

This Court notes that Applicant must file and serve a notice of intent to appeal within
' thi&y (30) days from receipt of this Order to secure the appropriate appellate review. See Rule
203, SCACR. Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is
also dirécted to South Carolina Appellate Court Rule 243 for appropriate procedures after notice
has been timely filed. |

IT IS THEREFORE ORDERED
1.

That the Application for Post-Conviction Relief must be denied and dismissed
with prejudice; and ’

2. Applicant must be remanded to the custody of Respondent
AND IT1S S0 ORDERED tis__( & _day of ,%Ao«f , 2016,
g; %————
| .
D. CRAIG BROWN ~~
‘ , Presiding Judge. :
" Eleventh Judicial Circuit
Cﬁ .2
South Carolina r‘;‘} rr},:J . %.f; e
ZF s N b
QO .. VT
—~ -1 ‘.‘- . )

i

-

,
Al
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
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Submitted by: ! [] Self-Represented Litigant

- : PISPOSITION TYPE (CHECK ONE)

(J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

O decision rendered. [] See Page 2 for additional information, ‘

[0 ACTION DISMISSED (CHECK REASON): - [J Rule 12(b), SCRCP; [0 Rule 41(a), SCRCP (Vol. Nonsuit);
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|
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CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X) See attached order; (formal order to follow) (] Statement of Judgment by the Court:
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This order [X] ends [ ] does not end the case. '

Additional Information for the Clerk:
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L
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1
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in this form may be addressed by way of rnotion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge

may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details. - |
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