{ JORIGINAL

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Charleston County

J
86 ¢

Honorable Deadra L. Jefferson, Circuit Court Judg@t;afz of Apﬁ éa /
’ S

‘THE STATE,

RESPONDENT,

WAYNE GARY POLITE

APPELLANT

APPELLATE CASE NO. 2015-001843

RECORD ON APPEAL

SUSAN B. HACKETT ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent Defense WILLIAM M. BLITCH
Division of Appellate Defense Assistant Attorney General
PO Box.11589
Columbia, S.C. 29211-1589 Post Office Box 11549

. (803) 734-1330 : Columbia, SC 29211

(803) 734-3727

ATTORNEY FOR APPELLANT ] '
SCARLETT WILSON
Solicitor, Ninth Judicial Circuit

' ATTORNEYS FOR RESPONDENT



t o

INDEX
INDEX....o.ouiiiitinennrasisnreresssrsssesssssssssssssssss s ssssssssssassasssssssnessssssesssessesessesssses s sssssessesassessseessssesssnns i
TRIAL TRANSCRIPT DATED AUGUST 12 = 14, 2015.c.uovocrerreereeeecreessseasessieeseensessessssessneens 1
MOTION TO RELIEVE COUNSEL MR. MALLOY ......covrrerirrereenieseesessisssessssssssssssesessessssses 6
RULING BY THE COURT......cvcvrtrinirinrrninirirerssrnesrsssessssssssesssssssisssssessssssessssssssesessrossissasssssssnsases 32
MOTION IN LIMINE REGARDING THE DEFENDANT’S PRIOR RECORD...........cccervrernne.. 42
SETTLE RECORD OF WITNESSES .........oooitiinrrrsssnecscsesssnssetssssseseesassssstssessessssossssasasses 55
OPENING STATEMENT BY MR. COOPER ........corrrerireesnirenrneesesrsssessesssessssessassssnssessns 65
OPENING STATEMENT BY MR. MALLOY ....coviiecrerceccnrcsnsienincsenrsssssessssssssesssesssnsasasseses 68
TESTIMONY

JOHN TURSI

Direct examination by MS. ASKINS .....cc.cceccemvirineiiiicniiniiieieninisiisessssssssessessssssnessasns 72

Cross examination by Mr. Malloy ......cccccceeciniiiciicnniiiiecininsiniiiinesssssssssesssnssesens 87
MICHELLE MILLER

Direct examination by MS. ASKINS .......c.crverveirerenisiimsisisisiiisiiniisssisessssssssssenssssens 92

Cross examination by Mr. Malloy ...ttt 112

Redirect examination by MSs. ASKINS........ceceervcenmminmiiniiniiinesisssnsissesesssesssnssessenssessens 116
CLARENCE BROWN

Direct examination by MS. ASKINS .......cccoceeerererrcinininiiniiiniieesesssessssessssssssssssssesssseseseses 118

Cross examination by Mr. Malloy .........c.cvvceiencnnnenesiininnnniniiiieessssssnssessssssssssssesssns 142

Redirect examination by MS. ASKINS.......ccueieinnnuiirnmnnineniinsiniessssessssssssesssesssssenns 150
PRISCILLA PATTERSON

Direct examination by MI. COOPET.......cccccormmmemiiniriiriiniiiirrssenssessstsassssssssssnsansesesnssosesss 152

Cross examination by Mr. Malloy ..........cccccouvneenmnunniinineeieneneneneenns reerererseaeeerererensasns 164
KAREN MACDONALD

Direct examination by MI. COOPET .........cccoonireriinmniniisieeieiennsesesenessssassssssssesssssssnssssssss 167

Cross examination by Mr. Malloy ...t 185
KEVIN SHERBINE

Direct examination by MI. COOPET........c.ccoeeurceirermisisereiriniriseseressessssssssssssssssssssrsssasasasssass 188

Cross examination by Mr. Malloy .......ccccomiinmniiiiiiiininienensssesessssessstsesssssscscssisies 195



)} |
RUTH LOVE '

Direct examination by MS. ASKINS .......cccceveuereerervenierenrernssssesssesesesesssssesssesssssssssssssssossssses 197

Cross examination by Mr. Malloy ........c.cceeeeeereieieencninieiensveieee e esesesesesessssnssssens 203
REWNEWAL OF ALL PREVIOUS MOTIONS.........ccouviiinieceienetesesesesesenenesesssessssssmssssssesssens 205
MOTION FOR DIRECTED VERDICT .....cccorneueeeecmerenresnnssesrsssessssssssssssesssesssssssssessssessesesessersesens 206
RULING BY THE COURT.......cccceveverernrrrerrrrerseennssressnsssssaens ...................................................... 207
COLLOQUY ON DEFENDANTS RIGHT TO TESTIFY .....coceeitrnrerenineeresssensesssessesssesessenesens 208
CHARGE CONFERENC E........ccovmrereineencsisinessssessissssnsssassessssssssssssssssssssesssassssssasssssesesssenes 217
CLOSING ARGUMENT BY MS. ASKINS ......coeerererereiriessisensesssssssssssssssesasssssssssssssssassessesaes 222
CLOSING ARGUMENT BY MS. MALLOY .....ocootirrretnrireniecersnenseissssssssssesesnssssssssssessssssnsens 230
CHARGE ON THE LAW .....coutrerenreseearennesisesensessasessastessssssssessssasesssssssssssesssnssssssassssssssssssas 237
VERDICT .......coiiieneierecesnennenssnsnsnersessessssassssssesssssssssssassssssossasssssssssssssssossssssssasasssasesensassessessasssnsass 250
PROBATION REVOCATION.......otoiiecrrecrmrteneseresssessesesascusessseseseasartssessesessssasassststacnsensossosess 253
SENTENCING .....ciiieintecirreccennisisississesesestesie st s sestossssesssssessssssssssasssssssssesansssssssasssessasses 257
STATE’S EXHIBIT # 1 (INVOICE) ...ccueeereeeerrcereercrreereneentsescsnensesesaessstossssessssessssssssssssssssasens 258
STATE’S EXHIBIT # 2 (CUSTOMER CONTACT FORM)......ccevtmmurienrererecrcesnsisesenessessssases 259
STATE’S EXHIBIT # 3 (LOAN APPLICATION) ..o ccerrcerctnrenennsisesssnstsssssssssssessonens 260
STATE’S EXHIBIT # 9 (CUSTOMER DELIVERY NOTICE).......coceoieieniniiiriernnnsrerensnseneresananes 261
STATE’S EXHIBIT # 10 (SUPP. DOWN PAYMENT STATEMENT).....ccornirrinncriinenenns 262
STATE’S EXHIBIT # 11 (BILL OF SALE).......ccccovnnnimniinmiitcncnrecinrcsenenenas teeseasssesesasennes 263
STATE’S EXHIBIT # 13 (CONDITIONAL APPROVAL) .....covmiiicnctitincrensecsenensnsssesasens 264
INDICTMENT ... ottoeieereeeerrstessiet s esstesestesssssssiessessostessessessnessasssessassssssesssassassasasasssassssossassassasns 265
SENTENCE SHEET .....ccuotitieerireeiesereeeesistisestesisisssssssssessssssessassssesssssasensssasasssssesasssssssassnss teveaens 267

CERTIFICATE OF COUNSEL ......ooocctrirecriieniniiiisssesssssessssssssssessssssssssassssssssacsssssasasssasnesens 268



THE FOLLOWING EXHIBIT IS ON FILE WITH THIS COURT:
STATE’S EXHIBIT # 14 (RECORDED PHONE CALLS)



10
11

13
14
15
16
17
18
19
20
21
22
23
24
25

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
STATE OF SOUTH
CAROLINA,
Plaintiff;
VS.
WAYNE GARY POLITE,

Defendant.

BEEFORE:

) GENERAL SESSIONS

)
)

e e N e N e e e

CASE NO. 2014-GS-10-07246

Transcript of Record

Date:

August 12,
August 13,
August 14,

The Honorable DEADRA JEFFERSON

Denise J. Lauder, RPR

Ninth Judicial Circuit

2015
2015
2015



o s w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCES

REPRESENTING THE PLAINTIFEF':

MARIAN ASKINS, ASSISTANT SOLICITCR
DANIEL COOPER, ASSISTANT SOLICITOR
101 Meeting Street, Suite 400
Charleston, South Carolina 29401

REPRESENTING THE DEFENDANT:
LUKE MALLQOY, PUBLIC DEFENDER
MARY FORD, PUBLIC DEFENDER
101 Meeting Street, 5th Floor
Charleston, SC 29401-2214



Sw N

-~ o w;,

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I NDEX

THE JURY SWORN

OPENING STATEMENT BY MR. COOPER
OPENING STATEMENT BY MR. MALLOY
JOHN TURSI

DIRECT EXAMINATION BY MS. ASKINS
CROSS-EXAMINATION BY MR. MALLOY
MICHELLE MILLER

DIRECT EXAMINATION BY MS. ASKINS
CROSS-EXAMINATION BY MR. MALLOY
REDIRECT EXAMINATION BY MS. ASKINS
CLARENCE BROWN

DIRECT EXAMINATION BY MS. ASKINS
CROSS-EXAMINATION BY MR. MALLOY
REDIRECT EXAMINATION BY MS. ASKINS
PRISCILLA PATTERSON

DIRECT EXAMINATION BY MR. COOPER

CROSS-EXAMINATION BY MR. MALLOY

KAREN MACDONALD

DIRECT EXAMINATION BY MR. COOPER
CROSS-EXAMINATION BY MR. MALLOY
KEVIN SHERBINE

DIRECT EXAMINATION BY MR. COOPER

CROSS-EXAMINATION BY MR. MALLOY

Page
91
102
106
109
109
125
130
130
150
154
157
157
181
189
191
191
203‘
207
208
231
245
246
253



g bW N

(o)

10
11
12
‘13

14

15
16
17
18
19
20
21
22
23
24
25

RUTH LOVE

DIRECT EXAMINATION BY MS; ASKINS
CROSS-EXAMINATION BY MR. MALLOY
WAYNE POLITE

EXAMINATION BY THE COURT

CLOSING ARGUMENT BY MS. ASKINS
CLOSING ARGUMENT BY MB. MALLOY
JURY CHARGE

VERDICT

SENTENCING

CERTIFICATE OF REPORTER

EXHIBTITS

PLEF. EXH. 1 - 13, were marked for

identification

Page/Line

88

PLF. EXH. 16, Copy of statement -ID ONLY 169

PLF. EXH. 17, Copy of arrest warrant - ID 171

PLF. EXH. 18, Copy of statement - ID ONLY 194

PLF. EXH. 14, CD

PLF. EXH. 15, Visitation log
DFT. EXH. 2, CD

PLF. EXH. 1 —v13 in evidence
PLF. EXH. 14 in evidence

PLF. EXH. 15 inrevidence

248
250
311

91
252
252

254
255
261
266
266
283
291
298
314
335
337



10
11
12
13
14
15
16
17
18
19
20

21 °

22
23
24
25

(The following proceedings were had

August 12, 2015, 2:10 p.m., in re State v. Polite,

Charleston County, Charleston, South Carolina)

THE COURT: I have an indictment for
Gary Wayne Polite, which is an indictment for
obtaining property by false pretenses. Ms. Askins
represents the State and Mr. Malloy is representing
the defense; is that correct?

MS. ASKINS: That's correct, Your
Honor.

THE COURT: Does your client wish to
have a formal arraignment, Mr. Malloy?

MR. MALLOY: We will waive formal
arraignment.

THE COURT: Pardon?

MR. MALLOY: We will waive.

THE COURT: And he does, in fact, want
to go forward; is that correct?

MR. MALLOY: Yes, Your Honor, that's
correct.

THE DEFENDANT: No, ma'am.

'THE COURT: Pardon me?

MR. MALLOY:- I think he does have a
matter he would like to address. -

THE COURT: Yes, sir. I'll be glad to
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hear from you.

THE DEFENDANT: Yes, ma'am.

THE COURT: I need YOu to speak up for
me.

THE DEFENDANT: I do have a
complaint -- .

THE COURT: Uh-huh.

THE DEFENDANT -- with my lawyer.

THE COURT: Yes, sir.

THE DEFENDANT: There were some péople
that I wanted to Subpoena as witnesses for my case,
and he said that he can't find the people.

: THE COURT: Okay.

THE DEFENDANT: One of the people I
wanted him to Subpoena, the Solicitor found the
person, . has thé cell phone number, work number.

THE COURT: Are they on the witness
list for the State?

THE DEFENDANT: Yes, ma'am.

THE COURT: So how are you prejudiced
by that? You'll be able to Question them, right?

‘THE'DEFENDANT: Yes, and I have other
witnesses. My problem is -- is that the Solicitor
found the person real easy.

THE COURT: That's because they have
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resources your lawyer doesn't have.

THE DEFENDANT: And, also, the finance
company, I wanted someone from there.

THE COURT: I need a witness list. I
haven't gotten a witness list from either of you.

Go ahead. I'm listening.

THE DEFENDANT: I have other people
that I know that's easy, like my mother, to
Subpoena, and my mother-in-law and people on the
reference list to Subpoena. And when I contacted
them, they said no one contacted them. And my
witnesses —-

THE COURT: Well, you understand Mr.
Malloy makes the decision about who gets called as
a witness, not you. And he has to -- he
strategically knows what's in your best interest.
So these people can't just come testify. There has
to be some element of the offence they fit within.
Either they're going to provide you an alibi, or
either they were with you and they can refute what
happened, but you just don't call witnesses to call
witnesses. They have to have something meaningful
to say that benefits you.

THE DEFENDANT: Yes, ma'am, and they do

because they were on the application as a
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reference.

THE COURT: Okay.

THE DEFENDANT: And under Rule 5, the
detective has scratched out this person --

THE COURT: Well, the bottom line 1is,
did you finance this car?

THE DEFENDANT: Ma'am?

THE COURT: Did the financing go
through for this vehicle? |

THE DEFENDANT: I signed the agreement.

THE COURT: That's not my question.
Did the financing go through?

THE DEFENDANT: To the best of my
knowledge.

THE COURT: Did the financing go
through? Did he apply for financing -

MS. ASKINS: It did not go through.
That's the subject of the case.

. THE COURT: When it didn't go through,

he was asked -to return the car.

MS. ASKINS: That's correct.

THE COURT: And he didn't.

MS. ASKINS: That's correct.

THE COURT: Sir, do you understand that

all they have to prove is -- whether you had good
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faith when -you applied for the car or not, whether
they were —-- whether there were references or
whatever really doesn't matter. Once you go to a
business and you apply for credit and if the credit
is rejected, you have to return it because you
can't pay for it. There is nothing in place to pay
for it. You don't get to keep it.

So what they're saying 1is, they're
conceding everything that you're talking about.
They're conceding that you filled out the
application. They're conceding that you have had
these people as references on the application, but
for whatever reason, your credit didn't go through.
And when it didn't, the dealership asked you to
return the car, and you didn't.

THE DEFENDANT: Yes, ma'am, my credit
did go through. You can call Pélican Financing --

THE COURT: They're saying it didn't go
through. If it went through, they would have
written a check and we wouldn't be here right now.

THE DEFENDANT: I will call the people
myself. They said that everything was okay.

THE COURT: If it was okay, they would
have sent the check and we would not be here right

now.
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THE DEFENDANT: I just don't want Mr.
Malloy as my lawyer.

THE COURT: Why is that?

THE DEFENDANT: Because I don't have
confidence in him, certain things I can't tell him.

THE COURT: How long has this'case been
pending? |

THE DEFENDANT: For awhile.

THE COURT: And so if you didn't have

confidence in Mr. Malloy, why didn't you hire

somebody else?

THE DEFENDANT I'm in jail.

THE COURT: Well, people hire folk in
jail all the time.

THE DEFENDANT: But I'm working on that
right now.

THE COURT: . It's kind of late to be
working on it now that it's on the trial roster..

THE DEFENDANT: What motions has Mr.
Malloy filed?

» THE COURT: You need to ask Mr. Malloy.

THE DEFENDANT: I have motions that I

- have written out.

THE COURT: Only he decides what

motions are filed. Unless you're representing
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yourself, you don't get‘to file motions. That's
called hybrid representation and it's not allowed.

THE DEFENDANT: But. I have -- under the
Fifth Amendment, I have the right tQ -

THE COURT: You have a right to
represent yourself if you -want tb, but you can't
file a motion making your lawyer file a motion. It
doesn't work like that.

'THE DEFENDANT: I don't want him as my
lawyer.

THE COURT: Then here are your options,
either Mr. Malloy represents you or you represent
yourself. |

THE DEFENDANT: I'll represent myself.

THE COURT: I don't think that's such a
good idea.

THE DEFENDANT: At the moment —-- I
think you're right because I don't have a law
library. I don't have case laws in front of me.

THE COURT: I'm not going to delay the
case for that.

THE DEFENDANT: I'don't want him as my
lawyer.

THE COURT: Well, your only option then

1s to hire someone, and this case has been pending
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at least for over a year, and if you desire to do
that, you'should have already hired someone.

THE DEFENDANT: Well, I have someone
working on it, but the person hasn't come to see
me. One if them is Smiley, and a few other people
that I inquired of.. They're supposed to come visit
me this week, but they haven't come to see me yet.

THE COURT: Are you prepared to pay
their fee.

THE DEFENDANT: I have someone that 1is
going to look out for me on the outside.

THE COURT: Well, for them to take over
your case they have to be ready to go forward. Did
you tell them the case was on the trial docket?

THE DEFENDANT: I gave them as much
information -- my family member gave them as much
information as they could.

THE COURT: Well, that wasn't my
question. Did you tell them your case was on the
trial docket ready to go forward?

THE DEFENDANT: I mentioned that to
them. I haven't talked to them personally. I was
supposed to see him this week. I don't believe,
despite what anyone says, Mr. Malloy has my best

interest in this case. That's my personal opinion.
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I would rather jump off that little small bridge in
West Ashley than allow him to represent me.

THE COURT: If you felt that strongly
about it, then you should have already hired --

THE DEFENDANT: I made reference to
that once when I came in front of Mrs. Harrington.

THE COURT: It's been over a
year—and-a-half. You were indicted -- let's see
here. This case was indicted December 2, 2014.
It's almost a year old and this incident is alleged
to have happened March 11th of 2014.

THE DEFENDANT: And I have the right to
face all of my accusers. And I even asked Mr.
Malloy, may I see the transcript from the grand
jury indictment.

THE COURT: You're not going to get
that; those are secret in South Carolina. There is
no transcripts. We don't have a court reporter in
grand jury.

THE DEFENDANT: Or the transcript from
my preliminary hearing.

THE COURT: It's not a court of record,
they're not required to keep a transcript.

Was there a prelim?

MR. MALLOY: There was not.

13
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THE DEFENDANT: - And I filed for my
rights to --

THE COURT: ItAwouldn't have made a
real difference. What do you think you would have
accomplished in a prelim? A prelim in South
Carolina is really for a bond hearing.

THE DEFENDANT: My opinion is anyone
can say anything at a prelim --

THE COURT: That's all they have to do
to meet the burden. I mean, all they had to do 1is

show up and say you —-- you filed finance papers, it

- didn't go through, and you didn't return the car.

That's enough to meet the elements of the charge.
THE DEFENDANT: I know what ineffective

of counsel -- and also, too, with -- I filed a few

. complaints against Mr. Malloy this week with the

bar and the disciplinary action. I have -- they
should have my letters already. |

THE COURT: That doesn't disqualify him
from representing you.

THE DEFENDANT: If I filed a complaint
against him.

THE COURT: No, it doesn't.

THE DEFENDANT: Well, I don't want him

as my lawyer.
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THE COURT: Well, I told you what your
options are.

Are you prepared for trial, Mr. Malloy?

MR. MALLOY: I am, Your Honor.

THE COURT: Either he can represent you
or you can hire someone, and if you hire --

THE DEFENDANT: I will hire someone.

THE COURT: You would had to have hired
them before today, before it was put on the trial
roster.

THE DEFENDANT: I don't want Mr. Malloy
as my lawyer, and I believe under the Constitution,
I have the right to effective counsel -- effective
assistance of counsel. And Mr. Malloy, I don't
have confidence in him. We don't have good:
communication and he lacks in other areas. I
believe his work towards me is below standards. I
asked him for the basics énd I don't even get the
basics.

THE COURT: Sir, everything you've
asked for you're not entitled to. It doesn't
exist.

THE WITNESS: Not even under the Fifth
Amendment?

THE COURT: ‘I don't know -- you've
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askéd fér the grand jury transcript; they don't
exist. We don't have a court reporter in our grand
jury, it's secret. And even if there were |
transcripts, you would not be entitled to it.

THE DEFENDANT: I'm not entitled to one
character witness on behalf --

| THE COURT: You can have a character
witness. I'm sure if you give him the name of that
person, he will Subpoena them to be present. .

THE DEFENDANT: And I have done it in
front of him and in front of the investigator. I
gave the investigator a list of people that we
haven't even discussed. He hasn't even had the
opportunity —-- how would~he know whether they're a
good witness or not if he nevef interviewed the
person.

' THE COURT: Well,:have you talked to
him enough to know if he interviewed him?

THE DEFENDANT: He said he couldn't get
in contact with them. - And it should have been
easy. Where they live at is on the I.D. --

THE COURT: Unless you can tell me that
he made no effort to get in touch'with them —--

MR. MALLOY: I'll just say that my

investigator is not here right now, but he's done a
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lot of investigation in the case following up on a
lot of leads provided by Mr. Polite. Some people
we talked to and some people we weren't able to
talk to. We have followed up on leads that we got
from --

THE COURT: Are any of these people
viable witnesses?

MR. MALLOY: Your Honor, at this stage
we don't anticipate calling any of them.

THE COURT: So you're telling me
basically they would not be beneficial to him.

If he wants a character witness, would
you’be able to get in touch with that person and
have that person available for trial?

MR. MALLOY: We would make every effort
to.

THE COURT: Who do you want as a
character witness?

THE DEFENDANT: I have about eight
people —-

THE COURT: You wouldn't be able to
call eight chafacter witnesses. The only thing
they can say 1is to your reputation, to truthfulness
or untruthfulness. At some point it's cumulative.

I wouldn't let you call eight character witnesses.

17
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THE DEFENDANT: I gave him a little
short list last month.

- THE COURT: How short was it.

THE DEFENDANT: Eight people. -

THE COURT: I've already told you,
there is no way you can call eight character
witnesses.

THE DEFENDANT I have material witness,
I have expert witnesses --

THE COURT: What expert on what
subject?

THE DEFENDANT: A car dealership that
does the same thing that -- people that can prove
that Mr. Clarence Brown is lying. People that will
prove that Priscilla lied and then --

THE COURT: It's pretty clearcut,
either you applied for credit and 1t was approved,
or you applied for credit and it wasn't approved.
Let's say for argument's sake they made a mistake.
What you do, or what.reasonable people do --. if I
applied for credit for a car and they called me and
said, Ms. Jefferson, your credit was denied, you
need to bring the car back, even if I thought they
were wrong, I would take the car back and we would

have a discussion; because I would want to know
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what the basis of their belief was, I would want to
know what proof they had, but I wouldn't Jjust keep
driving the car and never go back to the
dealership.

THE DEFENDANT: Two to three weeks I
applied for a car. Two or three weeks later the
guy called me and said I got approved for the car.
I called the people myself personally. He said,
come pick up the car. I gave him the down payment
and I gave --

THE COURT:' Sir, all of these things
are facts to be contested, and I'm certain
Mr. Malloy 1is prepared to present all of that, and
it's for the jury to decide whether what they did
was reasonable or unreasonable. It's not for the
Court to resolve; I'm not the finder of fact.

THE DEFENDANT: So I'm not -—- I don't
have confidence in Mr. Malloy. Especially after I
filed my complaint against him.

THE COURT: Mr. Malloy, are you ready
and prepared for trial? |

-MR. MALLOY: I am, Your Honor.

THE COURT: Havé you investigated all

of the leads that Mr. Polite has provided to you?

MR. MALLOY: I have.

19
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| THE DEFENDANT: No, ma'am.

THE COURT: Is your —-- sir, I allowed
you to speak and I don't want you to interrupt --

THE DEFENDANT: He is lying.

THE COURT: I will allow you to speak
in a moment.

Mr. Malloy.is an officer of the court.
If he lies to me, he would lose his license. I
know him, I do not know you. He has never lied to

me up to this point. I have a very simple rule;

.you're good with me until you tear your pants. His

word is good with me.

As an officer of the court, not as an
individual, he has a greater responsibility than
you do. He has to tell me the truth or he loses
his ability to make a living. = I have no reason to
believe he's not telling me the truth. He has too
much ‘to lose and I doubt he would lose it over one
client. 1It's not reasonable.

Mr. Malloy, why don't you get —-- can
you reach your iﬁvestigator?

MR. MALLOY: Yes, Your Honor.

.THE COURT: Can you have him come over?

MR. MALLQOY: He should be coming, but I

will check with him again.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

21

THE COURT: Could you for me, have him
come over? But you have investigated this case; is
that correct? |

MR. MALLOY: I have, Your Honor.

THE COURT: You have -- every lead that
Mr. Polite has provided to you, you've had your
investigator follow up on it?

MR. MALLOY: I have.

THE COURT: And you have made an
assessment from a strategic standpoint as to
whether it would be fruitful to your client or
whether it would be basically a dead end?

MR. MALLOY: I have.

THE COURT: Again, are you prepared to
go forward?

MR. MALLOY: I am.

THE COURT: If Mr. Polite provided you
with a character witness, would you make every
effort to have that witness available to testify on
his behalf?

MR. MALLOY: We would.

THE COURT: Mr. Polite, I need you to
give Mr. Malloy the names of any character
witnesses you want to come and be present and

testify for you so that they can have the

21
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individuals available at the time you're allowed to
present your case:

THE DEFENDANT: I don't want Mr. Malloy
as my lawyer.

THE COURT: I've already made the
decision, sir, that your motion is denied. You've
notAprovided the Court with any information that
would amount to him being ineffective or his
inability to be prepared to go forward in trial,
and you have not madé any efforts, at least that
you have been able to provide the Court with
independent corroboration, that you have made any
attempts to obtain new counsel, ahd at this point
your actions appear to the Court to be dilatory in
nature.

THE DEFENDANT: It would be a conflict,
especially after I filed a grievance --

THE COURT: Sir, I have no proof that
you actually did that, other than your word, and I

THE DEFENDANT: Well, I can bring the
proof —--

THE COURT: - But even if you did, that
doesn't provide a conflict.

THE DEFENDANT: Also, the one
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witness -- he hasn't even interviewed Ms. Ruth Love
and that's one of the ones I wanted originally.

THE COURT: Sir, I don't know if he
talked to her or not. You haven't talked to him
and asked.

THE DEFENDANT: I talked to my
mother --

THE COURT: That's not my question.

Did you ask Mr. Malloy?

THE DEFENDANT: He said he couldn't
contact her.

THE COURT: Who is the person that
you've indicated?

THE DEFENDANT: It's one of my
witnesses. She's on the reference list that you
have to give —--

THE COURT: Have you talked to her since
you've been in jail?

THE DEFENDANT: I'll talk to her.

THE COURT: Where does she live?

THE DEFENDANT: I'll talk to her.

THE COURT: That's not my question.
Where does she live?

THE DEFENDANT: I know where she lives.

THE COURT: Then you need to tell the

23
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Court, where does she live?

THE DEFENDANT:

The Solicitor has the

address and information and cell phone number.

THE COURT:

THE DEFENDANT:

THE COURT:

Charleston?

THE DEFENDANT :.

THE COURT:

Where does she live, sir?
In North Charleston.

What area of North

Near Dorchester Road.

About how far from the

courthouse would you estimate that?

THE DEFENDANT :

ten miles.

THE COURT:

THE DEFENDANT:

nightclub.

THE COURT:

Less than eight to

Where does she work?

She works at a

Okay. So during the day

she's off, so to speak,‘and then she works in the

evening?

THE DEFENDANT:

job.

THE COURT:

She has a part-time

What does she do part-time?

THE DEFENDANT: I can't remember the

name of the place.

THE COURT:

I remember her telling me.

Okay. It's not -- the

State doesn't contest the people who you've listed
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as references on your application, correct?

THE DEFENDANT: The State?

MR. MALLOY: Your Honor, she's actually
on the State's witness list. She was added since
the last time it was on the trial docket, but we
did try to locate her previously with the
information we had. She had relocated from that
address.

THE COURT: So it's safe to say that’
what she has to say is beneficial to the State?

MR. MALLOY: She is on their witness
list, that's correct.

THE COURT: So, sir, I guess what I'm
trying to figure out, if that's a witness you
wanted Mr. Malloy to locate, she's coming to court
and you'll be abie to question here.

THE DEFENDANT: My thing is that I
wanted her as a witness. He said he couldn't find
her or contact her.

THE COURT: He said she relocated from
the address that you gave him.

THE DEFENDANT: The address that she
has is still a good and valid address. She hasn't
relocated. That's where her mother --

THE COURT: Here's the bottom line,

25
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sir. Regardless of where she worked, work, lives,
or whatever, she's going to be here. You will be
able to question her. 1If you want her as a
witness, she's going to be here and you can ask her
any questions you need to ask her.

THE DEFENDANT: I have other witnesses.
I have a right to --

THE COURT: You need to give those
witness to Mr. Malloy so he can locate them and
have them available.

THE DEFENDANT: And the other employees
at L&B Snacks, and then the employees at East Coast
—-- I wanted those employees at —-- the other two
employees at East Coast to be on the witness list,
and also the employees at L&B who worked at the
same time this happened to be on the witness list.

I also asked him to Subpoena
Mr. Clarence Brown's ex-wife to be on the witness
list because her statement I know for a fact will
contradict what Mr. Brown's statement said.

THE COURT: You gave that information
to Mr. Malloy?

THE DEFENDANT: 'Yes, ma'am.

THE COURT: Were you able to locate

her?



o U WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24 -

25

277

MR. MALLOY: Those individuals that he
mentioned specifically -- Mr. Brown's wife we have
not been able to locate, but some of the others he
has mentioned we have talked to and have decided
not to call them.

THE COURT: And Mr. Brown's wife -- is
it wife or ex-wife?

MR. MALLOY: Ex.

THE COURT: Was the State able to
locate Mr. Brown's ex-wife?

MS. ASKINS: We have never made any
attempt to locate her. I don't know anything about
her.

THE COURT: Was she ever involved in
the business?

MS. ASKINS: As far as I know, based on
the conversation with Mr. Brown, no.

THE COURT: Sir, what is she going to
be able to say?

THE DEFENDANT: She was involved in the
business. She still has ties with it even though
they're not married anymore;

THE COURT: I mean, what is she going
to say?

THE DEFENDANT: She can speak to my --

27
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there's one argumeﬁt that I don't work at L&B and I
never did work at L&B, and then I have other
witnesses that I want to call that can say that

Mr. Clarence Brown gave -- said that I was a

full-time employee of other businesses that I don't

‘trust Mr. Malloy with that information.

There are other businesses that I have
that will say that this person talked to Clarence
Brown personally and he gave a recommendation to

say that I was a good persbn to recommend, that he

"told them personally that I was a full-time

employee. And there are two or three businesses
out there. |

THE COURT: Is-this gentleman going to
say he didn't work for him?

MS. ASKINS: Your Honor, just so we're
clear kind of aboutAthe case, the Defendant went
into the car dealership to buy a BMW, filled out an
application and provided all of the information,
gave his driver's license, references, things of
that nature, and indicated that he worked at L&B
Vending Services,.had worked there for seven years,
and earned about $3,000 a;month income.

'He also -- the Defendant got employees

of L&B to lie on his behalf when the car company



w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

29

called to verify his background information.
Clarence Brown 1is going to say, I know Wayne
Polite, I've known him for 20 years, he has
occasionally done a few odd jobs for me, he was not
an employee for me and not worked for me for seven
years. 1 did not give ‘him an income of $3,000 a
month and I did not provide for him the pay stub
that the Defendant provided to the car dealership.

That's the gist of his conversation.
The gist of the case is that -- obtaining by false
pretenses. The false pretense is the information
that he provided on the credit application to the
car dealership.

THE COURT: Was it approved or not

approved?
MS. ASKINS: The credit was not
approved --
| THE COURT: And why was it not
approved?
MS. ASKINS: Because of the false
information.

THE COURT: When they called to verify,
they couldn't verify it. Okay. I forgot what my
original question was.

MS. ASKINS: You had asked me about

29



30

w N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

30

Mr. Clarence Brown.

THE COURT: What kind of business is
this?

MS. ASKINS: L&B Vending Services, they
-- Mr. Brown supplies vending machines, but he also
has a check-cashing business on Rivers Avenue.

THE COURT: Okay.

MS. ASKINS: 'And I think he has -- he
owns a restaurant, he has --

THE COURT: He has a variety of things.

MS. ASKINS: Yes, ma'am.

THE COURT: Was his ex-wife involved in
any of the businesses?

MS. ASKINS: This is the first time
that I've heard of the ex-wife. I never inquired
to that, so I have no idea.

THE COURT: Okayf And, sir, where 1is
it that you contend the former Mrs. Brown lives?

THE DEFENDANT: I've been by her house.
I don't know the exact address.

THE COURT: Well, you know the general
area. Where does she live?

THE DEFENDANT: North Charleston.

THE COURT: What part of North

Charleston?
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THE DEFENDANT: Not too far from
Cosgrove and -- between that road Cosgrove and
Spruill and Rivers.
THE COURT: Okay. And were they
married or divorced when you worked -- when you say

you worked for Mr. Brown?
THE DEFENDANT: I knew Clarence before

he met her, and during —- while they were married,

‘and during the divorce, and now.

THE COURT: Okay. So Mr. Brown owns
the business, correct?

THE DEFENDANT: He owns it. He has
silent partners. He's the sole --

THE COURT: He's the one that writes

the checks and does the payroll and reports to the

government.

THE WITNESS: Yes, ma'am.

THE '‘COURT: I'm still trying to figure
out -- here's the bottom line: I have heard your

motion to relieve Mr. Malloy. I have not heard any
bases to relieve him. He's ready and prepared to
go forward. I have not heard anything that amounts
to ineffective assistance of counsel. This case
has been pending for more than a year, and if it

was your desire to obtain private counsel, you've-

31
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had more than adequate opportunities to have done
that. So the motion to relieve your attorney 1is
denied.

Now, what you need to do, and you have
more than adequate time to do it ahd to accomplish
it, 1s you need to give Mr. Malloy the name of
every person that you want him to —-

Actually} what I need you to do, Mr.
Malloy, every person that he has given you, you
need to go through that list with him and tell him
-- and have your investigator present and let him

know what efforts were made to locate these

‘individuals and tell him why you made the strategic

decision not to call them.

MR. MALLOY: Your Honor, we will
address that with him, but I have kept him updated
on our --

THE COURT: I assume you have. I don't
mean to imply by what I just said that you didn't.
I just wént you to do it one more time Jjust to —--
so that we will know definitively --

MR. MALLOY: Happy to.

| THE COURT: -- that he was, in fact,
updated. 1Is your investigator present? Has he

come yet?
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MR. MALLOY: Your Honor, I just texted
him.

THE COURT: Now, sir, there is another
thing that you need to discuss with your lawyer.
Sometimes lawyers will not call witnesses in a case
because they want to do something procedurally,
which is to preserve last argument, which
oftentimes is more valuable than calling a
character witness. So you may want to discuss that
with Mr. Malloy because that may be a part of his
reasoning in not calling any witnesses.

And I will be real direct with you,
mostly when you call a character witness, the jury
doesn't really give that a whole lot of weight
because they assume that they like you and they
know you and they're going to say something
beneficial about you. And that might not be worth
giving up last argument for.

THE DEFENDANT: . And you're right, Your
Honor. That's what I'm talking about; I don't know
what is going on, he hasn't talked to me about the
strategy. If that's the case, hey, look --

THE COURT: Well, he said that he has
already gone over it with you, but I have directed

him to go over it with you again.
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THE DEFENDANT: And also, too, I think
everybody -- I went to that car lot —--

THE COURT: Sir, nobody is assuming
guilt or innbcence. It's not my prerogative. I'm
not the fact—finder. I wasn't there, I don't know
what happened. So what happens is the State
presents their side. You don't have a burden of
proof; you don't have to say anything. All you
have to do is sit at that table, and it's up to
them to prove their case beyond a reasonable doubt,
and it's up to -your attorney to go through the
facts as the State presents them to determine
whether they've met that burden or not.

Twelve citizens will decide if the
State has met their burden. That's not for the
court. I don't have an opinion one way or the
other; it doesn't matter if you're convicted or
acquitted. I just have to make sure that everybody
has a fair trial, the State and you.

THE WITNESS: I'm the one that has to
do the time if I lose the trial, not you or anyone
else.

THE COURT: That's right.

THE DEFENDANT: I'm not afraid to go to

trial. I want to do my best to do what I can do to
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fight for my right. All I want is a fair chance
and a fair opportunity. I'm not afraid to go to
trial. I believe Mr. Malloy might be a great
lawyer for someone else and he might have won
plenty other trials. I don't think he's the right
guy --=

THE COURT: Sir, I have already
entertained that argument and you still have not
provided thé Court with any independent information
that would -- that would justify me relieving an
attorney who is prepared and ready to go forward.
He has fully explored your case and investigated
every lead that you've given him and has formulated
a defense for you.

So what I would suggest you do -- and
it's up to you if you do it or not -- is you sit
down and you listen with an open mind and allow Mr.
Malloy to go over it with you once again before we
get started with opening argument and opening
instructions. And you give him any information
that you feel he needs so his investigator can
track all that down before the time comes for you
to present your case in the event you want to
present any witnesses.

THE DEFENDANT: I still don't want him

35
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as my lawyer.

THE COURT: I understand that and the
Court has ruled, sir. I've already ruled on it.

THE DEFENDANT: So my rights to
effective assistance --

THE COURT: Sir, the Court has ruled.
There is no further argument once the Court has
ruled. I have fully heard every argument that
you've made regarding -—-

THE DEFENDANT: Well, I won't be here
-— THE -COURT: Pardon me?

THE DEFENDANT{ I won't be here while
he represents --

THE COURT: Well, that's your choice.
If you want to be present, you can be present. If

you choose to absent yourself from the proceedings,

that's your choice. I will tell you, however, that

that would not benefit you, because as the
witnesses testify you need to inform Mr. Malloy of
issﬁes that you may want him to cross—examine the
witnesses about.

THE. DEFENDANT: I will refuse to. You
can find me in contempt, but --

THE COURT: I'm not going to find you

in contempt, that's up to you. You don't have to
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be present at your trial. That's your right. If
you don't want to be here, you don't have to be.

THE DEFENDANT: He's not representing
me.

THE COURT: Well, he's going to be
representing you, so you have to make your choice
now whether you want to be here and assist him or
whether you don't.

THE DEFENDANT: I don't want to have to
get physical with Mr. Malloy, but --

THE COURT: You're not going to get
physical because if'I have to, I will have him
restrain you.

THE DEFENDANT: I will. One way or
another, I will.

THE COURT: That's not going to happen.
I have better confidence in your ability to conform
your behavior. |

THE DEFENDANT: This is my life. 1I'll
do everything I can to defend my rights.

THE COURT: Well, I can instruct you
now that if you do not conform your behavior, the
deputies will handle it. I will not be involved.
Security is their business. If you do anything to

Mr. Malloy, I need to advise you that you will be

37
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charged probably with assault or they will restrain
you. And I don't want you to be restrained 1in the
presence of the jury ——‘

THE DEFENDANT: Better restrain me.

THE COURT: ~-- because that's going to
prejudice you.

THE DEFENDANT: He will not defend my
case.

THE COURT: Okay. Mr. Malloy, your
investigator is here. I suggest you go over with
him everything. You-all take him to an interview
room so he can go over those items.

THE DEFENDANT: I won't talk to Mr.
Malloy.

THE -COURT: Sir, that is your choice.

MS. ASKINS: .Your Honor --

THE COURT: I need your witness list
and your voir dire.

MS. ASKINS: I was not able to get
those first two witnesses here, Your Honor. You
indicated you would like me to get the first two
witnesses here today. I called them. They are
unable to come. They had made other plans and
said, you told us to be here tomorrow morning.

THE COURT: This is their case. I
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can't imagine they have other plans that are more

‘important than being here for their case.

MS. ASKINS: Your Honor, they refused
to be here. We instructed them -- Judge Harrington
instructed us to tell them to be here Thursday
morning.

THE COURT: You should always instruct
people that scheduling is subject to change.

MS. ASKINS: Under the new order that
we're_under, I have not --

THE COURT: 1Is there an order.

MS. ASKINS: My understanding, Your
Honor -- I'm not trying to be argumentative.

THE COURT: There is no order. The
only order is case management, you have to do it
county by county. The chief has not approved that;
there are no orders in place that I'm aware of.

MS. ASKINS: 1I'm going over the
instructions that I had, we were to start on
Thursday and we were going to get things started.

(There was a break in these
proceedings.) |

THE COURT: Get Mr. Polite. I don't
want him to think that we had any cloak-and-dagger

conversations out of his presence.

39
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Do I need to have any conversations

with you all ex parte, because I don't want to

reveal any of your trial strategy in the presence

of the State?
MR. MALLOY: No, Your Honér.
THE COURT: I just wanted to ask. I'm
not implying.
MR. MALLOY: We don't have any problems
with everybody. |
- THE COURT: All right. Good.

Okay. Mr. Malloy, who is your

- investigator for the record?

MR. MALLOY: Your Honor, my
investigator is Harry Long.
THE COURT: And did the 1list that

Mr. Polite indicated he provided, you provided that

-to Mr. Long.

- MR, MALLOY: Yes.

THE COURT: And he's -- did you all go
over everybody that Mr. Polite provided to you all
and let him know the status of each of those
individuals and whether you were able to cohtact
them or not and whether they would be beneficial to
his case?

MR. MALLOY: Yes,. Your Honor. And
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Mr. Polite has indicated that there are some he
chooses not to share with me just because he
doesn't trust me.

THE COURT: Okay. Well, that's his
option and certainly -- Mr. Polite, I would tell
you 1f there are witnesses that you want-at trial,
you need to give the names to Mr. Malloy so that
Mr. Long can track those people down today so that
they can be available for the defense of your case.
Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: Okay. We're going to go
ahead and pick the jury, but we're not going to
start until tomorrow.

Bring the panel up for me, sir.

And did you have any voir dire, Mr.

Malloy?
, MR. MALIOY: Excuse me, Your Honor?
THE COURT: Did you have any voir dire?
MR. MALLOY: I submitted some via an
e-mail.

THE COURT: .You know what? I have a
motion in limine and I hdve voir dire, but I don't
have a witness list.

MR. MALLOY: Your Honor, the only

41
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(Jury out, 3:42 p.m.)

THE COURT: You may be seated. I have
a motion in limine that you filed, Mr. Malloy,
dealing with the admissibility of any prior
convictions.

Does Mr. Polite have any prior
convictions that the State would be seeking to
introduce to impeach his credibility if he were to
testify?

MS. ASKINS: He does, Your Honor.

THE COURT: And what are those
convictions?

MS. ASKINS: One moment. Your Honor,
he has a 2002 forgery, he has a 2005 bank fraud

that was federal, he has a 2008 forgery, a 2009

‘financial identity fraud, 2009 forgery, also in

2009, two additional counts of forgery, two counts
of financial identity fraud, manufacturing a false
ID, all of those are out of Georgia, and in 2013,
he has two counts of financial identity fraud.

THE COURT: Are those out of Georgia as
well?

MS. ASKINS: No, Your Honor, those were
in Charleston. The last two were in Charleston.

THE COURT: When do you have -- when
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was he released from confinement? Some of these
would be outside of the . ten years. The 2002 would
be outside the ten years.

MS. ASKINS: Your Honor, my -— I'm
sorry, I didn't mean to interrupt.

THE COURT: And depending on the date
of the 2005, that would be outside of the ten
years.

MS. ASKINS: Your Honor, the 2002
forgery, he pled guilty December 19, 2002. He was
sentenced to three years, suspended to one year
probation. I think that would give him --

THE COURT: 2013 is when he would be
released from confinement -- well, 2003, you'd add
ten years to that, 'so 2013 would be the cutoff,
it's when you're released from confinement which is
your potential to go to jail, which is probation.
Or when you're released from jail and when your
community supervision time ends. So that would not
be -- unless you gave them notice and I found it
was probative that there are so many others, at
some point it gets cumulative, so --

MS. ASKINS: I did give him notice.

. THE COURT:.- Bank fraud 2005, when was

he released from that confinement?
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MS. ASKINS: He pled guilty February
24, 2005, he was committed to @rison-for time
served, and he was ordered to pay restitution and
supervised for five years. .

THE COURT: When did he get off of
probation? That's when the time period runs for
the ten years.

MS. ASKINS: Your Honor, I do remember
having that information. |

| THE COURT: I would have to know the
facts of the bank fraud to make an intelligent
decision about whether that could be used for

impeachment. The 2008 I would assume would be

- within the ten years, as well as the 2009 and the

2013. 1Is he on probation for the 2013 event?

MS. ASKINS: My understanding is that
he is.

MR. MALLOY: He is, Your Honor.

THE COURT: What were the terms of that

sentence? When did he plead guilty, or did he have

a trial and what was he sentenced to?

MS. ASKINS: The 20137
THE COURT: Uh-huh.
MS. ASKINS: He pled guilty January 13,

2013, Judge Hughston sentenced him to five years,
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suspended upon 27 months with five years probation.

THE COURT: And five years probation?

MS. ASKINS: Yes, Your Honor. On both
of the counts.

THE COURT: So he was in jail for
27 months and then he pled?

MR. MALLOY: That's my understanding.

THE COURT: Okay. All right. I would
have to think about how much would be admissible to
impeach his credibility because at some point it
becomes incredibly cumulative, so I will have to
look at it and see.

MS. ASKINS: I do have information from
the probation -- federal probation as well as the
indictment on that federal charge if you would
like.

THE COURT: He was on federal
probation?

MS. ASKINS: This went back -- you
inquired about the 2005 bank fraud. You were
asking me when he was released.

THE COURT: That's a federal charge?

MS. ASKINS: Yes, Your Honor.

THE COURT: 1Is he still on supervision?

MS. ASKINS: Your Honor, he was

45
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released in 2008, July 20th.

THE COURT: That would be ten years
from that, so that would be 2018. And what were
the alleged -- well, he pled guilty of he had a.
trial? ' |

MS. ASKINS: He pled guilty, Your
Honor.

As to the bank fraud account, on or
about November 19, 2001, in South Carolina,
executing a scheme to défraud and obtain monies
from Wachovia Bank. Sounds very similar to our
bank fraud, Your Honor. I'm paraphrésing ﬁere, in
that he deposited a counterfeit check in the amount
of $3,475.91 in the Wachovia Bank.

THE COURT: Did he have to pay
restitution? I would assume he had or they caught
it before it was cashed I guess.

Do you know if he had to pay
restitution?

MR. MALLOY: I don't know, Your Honor.

THE COURT: Sir, did you have to pay
restitution on your federal charge?

'THE DEFENDANT: Yes, ma'am.

THE COURT: Did you complete that

restitution?
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THE DEFENDANT: No, I'm sorry. I'm
sorry, they --'no, I didn't have to pay
restitution.
THE COURT: It wasn't cashed, was it?

THE DEFENDANT:  No, it was a civil
suit.

THE COURT: You were put on federal
probation. It wasn't a civil suit.

THE DEFENDANT:. I went to court, but --
and I got six months at a camp.

THE COURT: Okay.

THE DEFENDANT: And they made the
restitution a civil --

THE COURT: A civil judgment?

THE DEFENDANT: Yes, ma'am.

MS. ASKINS: It looks like the total
amount of that restitution was $60,000.

THE COURT: But you're saying they
reduced that to a civil judgment when you went to a
six-month camp?

THE DEFENDANT: Yes, ma'am.

THE COURT: Is that part of a federal
revocation?

THE DEFENDANT: Yes, ma'am.

THE COURT: Is that because you weren't
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able to pay the restitution?

THE DEFENDANT: Yes, ma'am.

THE COURT: All right. So I will have
to look at that and I'll make that decision at the
time I question him on his rights to testify.

MR. MALLOY: Your Honor, if I could
just state for the record the grounds for my motion
to exclude the convictions. Obviously, our
posiﬁion is that the ones that are ten years old
should not come in --

| THE COURT: I didn't hear you.

MR. MALLOY: The convictions over ten
years —-—

THE COURT: Well, I've already
determined the ones .that are over ten, and there is
only one. That's the forgery from 2002.

MR. MALLOY: Thank you, Your Honor.

The onesvfrom within the last ten years we would
move to exclude on the basis ofltheir similarity to
the casé that is charged in this trial today.
Especially, Your Honor, the forgeries.

The State's allegation --

THE COURT: Let me interrupt you one
second. Even if I were to find that, you would

concede, though, . that they are entitled to ask him
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if it is a felony? That would be the option,
because they're still going to be able to impeach
his -- you can't just erase his record like it
didn't happen, because it does bear on his
credibility and I may be inelined to agree with you
that it is similar and it may be more probative
than prejudicial, but the remedy our courts havé
articulated is to ask whether he was convicted of a
felony and leave it at that.

MR. MALLOY: I realize that some of
these would carry over a year and be admissible
under 609, but I still think the Court should weigh
the probative value versus the danger of unfair
prejudice due to the similarities of the crime
charged. And, agaiﬁ, with the forgery --

THE COURT: Well, if they ask him if he
was convicted of a felony, they're not saying what
it was.

MR. MALLOY: Your Honor, I agree that
that would not -- that would eliminate the
prejudice that would arise from specifics of his
prior convictions.

THE COURT: Which of these are
felonies? 1Is the forgery considered a felony?

MS. ASKINS: Your Honor --

49
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probably a felony.

. MS. ASKINS:

‘the 2008 forgery is --

~ THE COURT:.

you.
amount?.

MS. ASKINS:

three-year misdemeanor.

THE COURT:

identity fraud 20092
MS. ASKINS:
Your Honor. -

THE COURT:

I know the bank fraud is

- My understanding is that

I'm sorry, I can't hear

The 2008, you said forgery was no dollar

75

Yes. “And that would be a

Okay.

And then financial

That's a. ten-year offence,

That would be a felony, .

but you need to look it up because the years don't

matter -in South Carolina because CDV HAN is a

misdemeanor and it carries ten years.

MS. ASKINS:
fraud is a felony.

THE COURT:

MS. ASKINS: -

The financial identity

The 2009 forgery?

I believe that is a

felony. I have the sentencing sheet here, Your

Honor.

Let me just yerifyAthat.

Yes. That was

less than $5,000 and that is a felony.

THE COURT:

The one from 20087?
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| MS. ASKINS: Yes, Your Honor.
THE COURT: Okay. And the two from
2009, that -- I have two forgeries -- an additional

two forgeries in 2009, a financial identity fraud
two times and manufacturing false ID from Georgia.

All of those Georgia offenses, felonies or

misdemeanors?

MS. ASKINS: Bear with me one moment,
Your Honor. On the sentencing sheet, that's marked
felony sentence.

THE COURT: All of them or just --

MS. ASKINS: He pled to everything on
one sentencing sheet and it's marked felony
sentence.

THE COURT: It doesn't say which ones
are felonies and which onesraren't?

MS. ASKINS: Count 1, he got five
years; second count he got five years; third count
he got five years; fourth count he got years --

THE COURT: I don't know what each of
those are.

MS. ASKINS: I would be happy to --

THE COURT: Yeah, I think I need to
know so I can make an intelligent assessment as to

whether each of them are feloniés, and then we
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don't have any =-- you know, we're clear for the
purpose of the record. The financial identity
fraud from South Caroclina 2013, are those felonies?
MS. ASKINS: Yes, Your Honor.
THE COURT: So I can tell you initially
that since this will come down to credibility I

assume, although I haven't heard anything yet that

~—— all these type cases usually would have some

component of credibility. if he were to testify, I
probably would let in some level of these offences
for impeachment, but I probably wouldn't let in all
of them. But at sbme point it becomes cumulative

and it almost crosses over into the level of

character because basically you're saying you're a

bad person because there are so.many offences.

If yoﬁr goal is to impeéch his
credibility, you can do that with two of them
probably. lYou don't need all bf them. So I will
determine at that time_—— and it really doesn't
become germane until he decides to testify and I'm
not‘going to make a decision until then. |

I'm just going through this so he can
have some idea, so that he wop't be blind, to know .
that there is something that will come in to

impeach his credibility so he can-have a meaningful
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conversation with Mr. Malloy when the time is
appropriate as to whether he should or should not
testify.

Now, sir, we will- . start the case in the

morning. I need you to communicate with Mr. Malloy

the best that you can, give him all the information

that you can so that he can pﬁt his investigator to
work this afternoon and this evening and tomorrow
to get any information or witnesses that you need
here for your defense.

I don't know whether -- you know, the
great thing about being a judge is I don't have to
make the decision about guilt or innocence in this
case. I don't have to-decide whether the State has
met: their burden or not, that's why we have an
adversarial system. The State puts on their case;
you defend the case. You don't have a burden of
proof; they havé the burden of proof. Okay. You
just sit at that table and say nothing. You don't
have to say a word because you don't have the
burden of proof. You don't have to prove your
innocence.

Now, based on what you've said today,

you may well have a viable defense, which means you

.may really have a point to what you're saying. Mr.
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"Malloy can't -- he's your legs, he's your arms to

get‘that done, but he can't do it if you don't
communicate with him. Okay? The only way he can

make that assessment is if you communicate with him

‘and tell him what he needs to know so that he can

be prepared to articulate those things that you
want in the record.

Ndw, even though you tell him, under
our case law and even under the sﬁandards for
ineffective assistance, he doesnft.haVe to do
everythiﬁg you ask. He has to invéstigate, but he
still has to make a common sense reasonable legal
assessment‘bf what'sAiﬁ your best interest. Okay?
And thé case law says he doesn't even have td,get
your yay or hay on strategy, but still he needs to
discuss it with you. He can't talk with you if
you're not wiiling to talk to him. Okay?

So I -need you to listen to him with an

open mind. I need you to communicate with him with

a open mind because, like I-said,‘yéu may well have

a legitimate defense, I have no idea, but Mr.

Malléy won't have any idea if you don't give him
the information to pursue.
THE DEFENDANT: Yes, ma'am.

THE COURT: -You have a good evening.



w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

80

I'1l see you at 9:30 in the morning.

MS. ASKINS: Your Honor, we have some
other witnesses with prior records. Would you like
to take it up as --

THE COURT: Who are your witnesses with
prior records?

MS. ASKINS: Your Honor, Clarence
Brown.

THE COURT: What's the prior record?

MS. ASKINS: An '87 shoplifting —--

THE COURT: Wait a second. '872 I
would assume that would have been the magistrate
court.

MS. ASKINS: That's correct, Your
Honor. I'm just -- I'm not saying they come in --

| THE COURT: No. No. I'm just sort of
thinking out loud. Go ahead.

MS. ASKINS: '87 shoplifting, a 2001
failure to return rental objects, and he does have
a current pending gun charge and unlawful carrying
with our office.

THE COURT: Have you given him any deal
to testify?

| MS. ASKINS: We have not. We have not

spoken to him about this case at all.
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THE COURT: What year 1is the pending
gun charge?

MS. ASKINS: 2014. And just so the
Court knows, Mr. Cooper was prosecuting that case
and then it came to our attention. So his case had

been transferred. We have been in communication

with —-- we have not discussed it at all with

Mr. Brown. I have been in contact with his lawyer
just to let him know -- I just discovered -- and
his lawyer is Rick Cannon. -It's our position that
none of that comes in. I just --

- THE COURT: Say that one more time.

MS. ASKINS: It's the State's position
that none of that should come in.

THE COURT:V Well, if Mr. Malloy has a
good—faith basis that you all have offered him a
deal in consideration for him testifying, he can
ask that. But i1f he doesn't have a good—faith
basis for it, then --

MR. MALLOY: Your Honor, I would argue
the just the pending nature of the offense
prosecuted by this Solicitor's office should bé
allowable under Rule 608, evidence of potential
bias. The charge is still hanging over his head --

THE COURT: They haven't -- usually it
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comes in if they have some deal with him or he
thinks that he's going to get something in
consideration, whether they've articulated it to
him or not. He has to have something of value he
perceives he's going to receive from them.

MR. MALLOY: Well, Your Honor, our
position would be that under Rule 608(C), it could
be a potential source of bias, due to his hope --

THE COURT: You have to have some
good-faith basis for that. I'm not inclined to let
it in, but I'll think about it. You need to have
some good-faith basis or belief that they've
offered him something or that he has pled guilty
and he's cooperating with some hope that something
will be given to him, even though a deal is not in
place.

You have to have something more than --
and it's been my experience that a pending gun
charge does not offer him anything for testifying.

MR. MALLOY: I understand Your Honor.

THE COURT: They're going to prosecute
that gun charge. I can't imagine they would not.

MR. MALLOY: Your Honor, regarding
shoplifting, I know there's a remote conviction,

however, I believe shoplifting is a crime of
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dishonesty per say would be --

THE COURT: Did you give them notice?

MS. ASKINS: He did not, Your Honor.

MR. MALLOY: We probably won't ask
about that due to the remoteness of thevconviction,
but -- |

THE COURT: I would agree with you that
it's a crime of dishonesty, it comes in
irregardless of punishment. Whenever it's
something over ten years, both sides have to --
it's reciprocal.

MR. MALLOY: We would ask you to
consider the pending charge. .

THE COURT: 1I'm going to think about
that, but unless you can come up with something
over the break, or he's been promised something, or
he has a. reasonable expectation of getting
something -- I'11 have to think about that.

MR. MALLOY: Thank you, Your Honor.

THE COURT: You're welcome.

MS. ASKINS: Next witness is Priscilla
Patterson. She has a 2008 contempt of court
conviction from Virginia.

THE COURT: What is that for, child

support? Or what 1is it?
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MS. ASKINS: All it says ' is failure to
appear. It does not indicate --

THE COURT: You have to -- we have to
figure out what that's all about. It could be for
child support. | |

MS. ASKINS: She also has a 2003
driving without a license. Actually, I'm not sure
it's a conviction, it's Jjust an arrest. I don't
believe 1t will come up anyway. We provided to Mr.
Malloy -- there was an incident report where her
name came up from last year. It was an
investigation of a forgery, and that incident
report indicated that they did not find a crime.

THE COURT: Okay.

MS. ASKINS: And that's all of her
record.

THE COURT: Okay. Who's next?

MS. ASKINS: We've discussed
Mr. Polite. Ruth Love's convictions.

THE COURT: = Ruth Love. |

MS. ASKINS: Yes, Your Honor. She has
a 2008 false information to police, 2012 DUS,
shoplifting, A and B third, 2013 forgery, those are
both no dollar misdemeanor -- two counts of that,

both no dollar, she has a DUS and false info to
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police --
| THE COURT: All in '13?

MS. ASKINS: Yes, Your Honor. And she
has a 2014 possession of marijuana.

THE COURT: Which is the -- the false
info would come in because that's involving
dishonesty, irregardless of punishment. The
shoplifting would come in irregardless of
punishment. The forgery you would have to prove
involved some theft for it to come in. The false
info in '13 would come in. The marijuana would not
come in, it's not dispositive to truthfulness.
Faise information by its nature is lying to police.

Let's see, shoplifting is a theft. And
609 (2) provides, evidence of any witness that's
been convicted of a crime shall be admitted if it
involves dishonesty or false statement, regardléss
of the punishment. So all of those are within the
ten years, but I need to know if the forgery
involved‘a theft, the two forgeries.

MS. ASKINS: I will go back and look at
that. I'm vaguely familiar, but I'm not sure I can
articulate it.

THE COURT: That's okay.

MS. ASKINS: I will look into that.
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And, finally, Your Honor, we have a witness
Michelle Miller. She has no convictions, Your

Honor, but she is the subject of a federal target

letter.-
THE COURT: Say that again.
MS. ASKINS: A federal target letter.
THE COURT: What is that?
MS. ASKINS: My understanding is that
she 1s a potential witness -- a potential target in

a federal investigation. And I will tell you what
I know about this. I have spoken to her briefly
and I have spoken with her lawyer, Bill Runyon.
This involves a mortgage fraud that was --

THE COURT: She hasn't been charged?

MS. ASKINS: She has not been charged
with anything, Your Honor. She has not been
questioned; she has not been indicted; she is just
a target. That was disclosed to me, I disclosed
that to Mr. Malloy and --

THE COURT: That wouldn't be
admissible. She hasn't been charged with anything;
it's not a conviction.

All right. Does that cover all the
witnesses that have records?

MS. ASKINS: That's correct.
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(The following proceedings were had

August 13, 2015, 9:44 a.m.,'State v. Polite,

Charleston County, Charleston, South Carolina.)

(PLF.‘EXH. 1 - 13, were marked for
identification.)

THE COURT: State ready to proceed?

MS. ASKINS: Yes, Your Honor.

THE COURT: Defense ready to proceed?

MR. MALLOY: Yes, Your Honor.

THE COURT: And just as a matter of
housekeeping, did Mr. Polite give you any other
individuals that he would like you to work on last
evening?

MR. MALLOY: ‘Your Honor, we did locate
Mr. Clarence Brown's ex-wife, and I went and spoke
to her about the case and we've decided not to call
her as a witness.

THE COURT: .Have you discussed that
with him, before we get started?

| MR. MALLOY: I have not.
- THE COURT: I think you might need to
SO he's clear.
" MR. COOPER: Judge, if I may approach?
I have a consént order on an unrelated matter.

THE COURT: Thank you.
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MR. -MALLOY: Your Honor, one potential
witness that I neglected to mention yesterday would
be my investigator, Harry Long. And he would only
be called as an impeachment witness. I don't know
if you want to mention his name to the jury to see
if anybody is familiar with him.

THE COURT: Does the State feel it's
necessary? .

MS. ASKINS: Your Honor, I don't have a
problem with that.. To the same extent, for
impeachment purposes, we may have to call our
investigator, Sherri Niblock, as well. We don't
have an objection to that if the case arises.

THE COURT: And did you go over with
him all of the other witnesses? He had indicated
some character witnesses he wanted you to locaﬁé as
well.

MR. MALIOY: Your Honor, we had that
discussion.

THE COURT: You have discussed that
with him?

MR. MALLOY: Yes. And, Your Honor, I'm
asking for witnesses to be sequestered.

THE COURT: Any objection from the

State?
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‘MS. ASKINS: "No, Your Honor.

THE COURT: Witnesses will be
sequestered?

Who is the State's first witness going
to be?

MS. ASKINS: John Tursi.

THE COURT: If you all could have your
witnesses close so we don't have to be waiting a
long period of time when it's time for them to
testify, that would be appreciated.

| Is it correct that State's 1 through 13
have beeh marked and admitted without objection,
from the State?

MS. ASKINS: Yes, Your Honor, 1 through
13. I believe Mr. Malloy has no objection to those
and --

THE COURT: I believe my question was,
are State's 1 through 13 marked and admitted
without objection?

MS. ASKINS: Yes, Your Honor.

THE COURT: Mr. Malloy, are State's
Exhibits 1 through 13 marked and admitted without
objection?

MR. MALLOY: Without objection.

THE COURT: Marked and admitted without
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OPENING STATEMENT BY MR. COOPER

The Defendant in this case is charged
with obtaining goods under false pretenses. Now,
as the judge stated, she will instruct you at the
end of the case what the law in this case is, but I
want to go over it with you briefly now. |

In South Carolina, obtaining goods
under false pretenses is comprised of four
elements, four things that we, the State, myself
and Ms. Askins, have to prove to you. The four
elements we have to prove are that the Defendant
with false pretenses or misrepresentations obtained
a good from a peréon with the intent fo defraud
that person of that good; essentially, that someone
purposely lied to someone -else to obtain a good
from that person. And in this case, that good is a
car.

Now, the State has the burden of
proving these elements to you beyond a reasonable
doubt. That's not beyond all doubt. There are
very few things in this world that we know beyond
all doubt or with absolute certainty. What the law
requires 1is that we prove it to you beyond a
reasonable doubt, or that you're left firmly
convinced of the Defendant's guilt in this case.

Through the testimony of the witnesses
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OPENING STATEMENT BY MR. COOPER

and the evidence that the State will introduce, the
State will prove to you beyond a reasonable doubt
the following: That on March 11, 2014, the
Defendant Wayﬁe Polite, went to East Coast Sports
and Impérts, a used car dealership on Rivers
Avenue, to get a car. He gbt on the lot, he found
a car that he liked, a silver 2004 BMW X3, and he
went in to meet with the finance manager, Michelle
Miller, to-finance the vehicle.

At that point, he provided fake pay
stubs —- two fake pay stubs from a North Charleston
company; L&B Snacks and Vending, where he was not
employed. He provided false information that
stated he had worked there for seven years and that
he had an income of roughly 700 a week or $3,000 a
month. Mr. Polite had a friend that worked at that
company that he asked to lie for him when East
Coast called to verify the employment and income.

He was conditionally approved for a
loan. He paid a down payment on the vehicle and he
was allowed.to drive off the lot in that BMW.
Eventually, it was disco&ered that the information
he provided was false and that his employment and
income information was not accurate, that he was

not employed with L&B and that he did have the
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OPENING STATEMENT BY MR. COOPER

income that he stated. You will hear from Ms.
Miller, the finance manager, and the owner/operator
of East Coast Sports and Imports who will tell you
had they known the truth about his lack of
employment and income information, they would never
have let him drive off the lot with that BMW, or
any car for that matter.

All the evidence in this case, all the
testimony you're going to hear is gbing to lead you
to one conclusion, and that's that Wayne Polite
used -- lied and used false pretenses-and false pay
stubs to obtain a 2004 BMW X3 from East Coast
Sports and Imports, and drove off the lot with the
intent to fraud them of that vehicle.

Now, I submit to you that at the end of
the case the-State will have met its burden of
proof and you will be firmly convinced of the
Defendant's guilt for obtaining goods under false
pretenses.

Thank you very much.

THE COURT: Mr. Malloy, you may proceed
when you're ready.

MR. MALLOY: Thank you, Your Honor.

May it please the Court.

THE COURT: Yes, sir.
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OPENING STATEMENT BY MR. MALLOY

,MR; MALLOY: This case 1s going to be
abouf who you believe. The majority of the
evidence that's going to be presented in this case
is going to be in the form of testimony from the
witness stand, and when deciding whether you
believe a witness you have to consider any biases
that they may have, any reasons they would have to
lie. Those biases could be monetary. It could be
fo regain a lost that they had. It could be to
gain financially, or it could be to avoid criminal
prosecution.

On‘March 11, 2014, Wayne Polite
purchased a'car from East Coast Sports in North
Charieston. He went there and provided all the
necessary information in order to purchase the car.
He gave them his employment records. He gave them
his employment information from L&B Snacks. The
finance person at East Coast Sports followed up on
that, he was conditionally approved for finance,
and he drove the car off the lot.

| The problem started when the finance
company called his boss at L&B Snacks, the place
where he works, and his boss lied and said that he
does‘not work there. You would think, why would he

lie about that? Well, his boss, Clarence Brown,
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does not run his business like a normal business.
He conducts his business under the table. And the
reason he does this, he doesn't want to have to
report his records, his employment numbers to the
IRS, to the state government. He wants to fly
under the radar.

And as you heard, one of his employees
told the finance compahy -- or told East Coast
Sports when they called to verify Wayne's
employment that he did, in fact, work there. And I
submit to you that that is the truth; however, her
boss, Clarence, came back to her and said, no, we
can't let anybody know that Wayne works here. We
can't let anybody know about that. So she changes
her story.

Eventually, the police are called.
Detective MacDonald from North Charleston gets
involved. She goes out to East Coast Sports and
L&B Snacks and takes their statements verbatim and
does a follow-up to verify those statements for
conducting any record searches, searches of that
nature, or anything like that.

You've heard the State has the burden
to prove their case beyond a reasonable doubt. At

the close of this case you may believe that their
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witnesses are not being completely truthful. That
is a reaéonable doubt. Mr. Polite is presumed
innocent and he is innocent because he did not lie
in order to get the car that is at issue in this
case.

This trial is not a trial of violence,
not the kind of trial that you read about in the
newspapers or see in the_news, but that does not
change the great importance of this day for
Mr. Polite. You owe it to him and you owe it -- it
is your duty as citizens of the community to

provide the case your undivided attention and apply

‘the law as the Judge states it and give Mr. Polite

every benefit of the doubt.

Thank you.

THE COURT: The State may proceed.

MS. ASKINS: The State calls John
Tursi.

THE COURT: Ladies and gentlemen, I
need to ésk one additional question —-- one
additional question. Two potential.witnesses in
this case are Harry Long and Sherry Niblock. Is-

there any member of the panel related by blood or

marriage to either of these individuals or does

anyone have a close personal or social relationship
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with them? If so, please stand at this time.
THE JURY: (None)
THE COURT: Let the record reflect
there was no response.
MS. ASKINS: Thank you, Your Honor.
THE COURT: You're welcome.

JOHN TURSI,

being first duly sworn, testified as follows:
THE CLERK: Please be seated. Once
seated, please state your first and last name,

spelling your last name loudly and clearly into the

microphore.

THE WITNESS: John Tursi, T-U-R-S-I.

THE COURT: Sir, if you could -- you
need to put that mic -- bear with us.

THE WITNESS: Is that better?

THE COURT: Yes. Thank you.

THE WITNESS: You can talk to me. I'm
okay.

THE COURT: I didn't want to —-
sometimes those things can be a little tricky and
they don't move around.

You may proceed.

MS. ASKINS: Thank you, Your Honor.

DIRECT EXAMINATION
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1 BY MS. ASKINS:

2 Q.‘ Morning, Mr. Tursi.

3 A. Morning.

4 Q. How are you this morning?

5 A. I'm very well, thank you.

6 Q. Appreciate you being here. Where do

7 you live?

8 A. Mount Pleasant, South Carolina.

9 Q. How long have you been in Charleston?
10 A. In May of 2008, I moved down here.
11 3 Q. How many years is that?

12 A. Six, six and a little bit.
13 Q. Where did you move from?

14 a. Connecticut.

15 Q. And how long were you in the

16 ‘ Connecticut area?

17 A. 20 years.
18 Q. What brought you to Charleston?
19 A. It was time for a change and Charleston

20 fit all my criteria, and I love it here.

21 Q.  What type of work do you do?

22 A. I own a preowned or used car lot in
23 North Charleston.

24 0. What's the name of that business?

25 A. East Coast Sports and Imports.
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Q. Okay. And do you have any other
businesses?

A. Yes.

Q. What are those other businesses?

A. Pardon me?

Q. What are those —--

A. I own a business that sells parts for
AR 15s.

Q. And how long have you been in the car
business?

A. I started in 1989, so it's
20-something-years or so.

Q. And what type of business is East Coast
Sports and Imports? Describe that.

A. We sell high-lined cars like Mercedes,

BMWs, and such in the subprime market.

Q. You say high-line. Do you mean
expensive?

A, Well, they're 10, 15, 9, 8. They're
not like 30, or $40,000, no. |

Q. What is subprime?

A. Subprime is a term used for people who
have already had credit problems in the past, and
we get them financed through banks who specialize

in subprime lending.
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Q. And where 1s East Coast Sports and
Imports located?

A. Well, at the time of this incident it
was on Rivers Avenue, 52 -- 5281 I think it is.
I'm now moved to 5267.

Q. And at the time of this incident in
March of 2014, which county was your business
located?

A. Charleston.

Q. So this is not necessarily a
traditional dealership. Would that be a true
statement?

A. Like Crew's Chevrolet or -- no, it's
not. This is a preowned used car lot in every
definition of it. We sell used cars.

Q. And to people that might not be able to

obtain financing through a larger --

A. Yes.

Q. -- more --—

A. —— traditional.

Q. -- dealership?

A. No.

Q. How many employees did you have back. in

March of 20147

A. Maybe four, five.
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0.
employees?
A.
Q.
A.
Q.

A.

Was Michelle Miller one of those

Yes, she was.

What did she do for you?
She was my finance manager.
And what does that entail?

It was her job to interview the client,

ascertain where their credit situation was and then

try to find a bank that would fall into those

criteria.
Q.
A.
Q.

generally?
A.

Q.

vehicle.
0.

A.

A facilitator?
Yeah. That's a good word.

How many cars did you have on your lot,

Twenty-five to 30.

Do you know Mr. Polite?

I know -- yeah, I do. Yes.
And how do you know him?

He came in and wanted to purchase a

‘And when was this?

The exact date I don't know, but it

was, you know, many, many months ago.

Q.

A.

Last spring?

Yes.
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Q.- What type of vehicle was he looking
for?

A. He purchased a BMW X3.

‘Q. Did. you personally meet with him at\the
dealership?

A. I said, hello, and shook his hand when
he picked up the car, said thank you, brief
conversations, but nothing in-depth.

Q. Were you the person .that showed him the

car?

A. I think -- typically, what we do is
people come in and they like the car, we give them
the key and they go look at it. If they like it
further, you know, we interview them a little bit
more, and Michelle takes over from there.

Q. Were you involved in the financing or
was that Michelle?

A. Michelle.

Q. . How many -- how-long did this process

take for Mr. Polite? Did he come in one day'or -

A.  No, it takes a week or so.

Q. How many times did he come in during
the -- _

A. Several. Several. He has to bring in

documentation, like the car and test drive the car,
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bring in more documentation.

Q. Generally, describe what type of
information your business obtains when someone
wants to obtain financing.

A. ‘We need their driver's license, we need
proof of residency, where he lives, proof of --
verification of emplgyment, things like telephone
numpbers, we need references, stuff like that.

Q. And you and Michelle gathered all of
this information?

A. Not only is it required by us, but --
it's required by us because it's required by the
finance company. They have a whole litany -- a
checklist, if you will, of things we have to supply
to them to get final approval.

Q. Was this process followed with
Mr. Polite?

A, In every single case, yes, sir --
ma'am.

MS. ASKINS: Your Honor, may I approach
the witness?
THE COURT: Yes, ma'am.
By MS. ASKINS:
Q. Mr. Tursi, I'm showing you documents

which have been marked as State's Exhibits 1
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through 13. Would you please review those? Take a

moment.

A. Yes, ma'am.

Q. Do you recognize the documents?

A. . Yes. These are copies of paperwork
that Mr. Polite submitted to us for -- to proceed

with the loan. Part of it is stuff that we

generate for the sale, the credit app, that sort of

- stuff.

Q. Were these documents kept and
maintained in the normal and ordinary course of
business =--

A. Yes. . The DMV requires us to have -- to
keep everything for seven years.

MS. ASKINS: Your Honor, I would move
these into evidence.

THE COURT: 1 through 13 have already
been marked and admitted into evidence.
BY MS. ASKINS:

Q. Mr. Tursi, I'm showing you States
Exhibit 11. Actually, I'm going to show it to you
on this. It will appear before you. Can you see
that?

A. Sdrely, yes.

0. What is this document?
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A. It's the bill of sale.

Q. And what is a bill of sale?

A. Well, everyone here has purchased
something. It comes with a receipt. It's kind of
a receipt. Okay. It defines what the vehicle was,
the mileage, and cost.

Q. And did you come to an agreement with
Mr. Tursi (sic) of this BMW?

A. Yes, ma'am.

Q. What was the agreement price that he

was going to pay?

A. © The bottom line price was $14,400.

Q. Okay. But the actual price of the
vehicle -- I know that has a couple of fees in it.

A. Pardon me? Oh, the actual cost of the

vehicle was $13,862.
Q. Was Mr. Polite -- how was he going to

pay for the vehicle?

A. The down payment and we arranged
financing.

Q. Did he provide a down payment? .

A. Yes. |

Q. How much?

A. I think it was $1500.

Q. Who was the financing going to be
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through?

A. I think it was Pelican.

Q. Did he provide the paperwork for the
financing?

A. Yes.

Q. Was he conditionally approved for
financing?

| A. Typicaily, what happens 1is we go over

all the documentation and verify it, and then we

submit it to Pelican. Okay. And they say, based

on a cursory examination of it, it will work.

Okay. And then we continue from there.

Q. And that cursory evaluation, is it
subject to further evaluation?

A. Yes. Once we submit it and all the
paperwork is signed and everything else is
finalized, we -- we call these people. Whatever
you giye -- whatever anybody gives us, we verify
the employment, the address. We verify the people
who are supposed to stand up for him -- I forget
the wording -— we do all of that. Okay. And then
-— we speak to every one of them.- And then once we
know that that's in fact the case and it's
solidified, we send it then to Pelican who then

redoes 1it.
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Q. What -- I'm sorry?

A. They redo it all over again.

Q. But they gave conditional approval?

A. Yes.

0. What was the condition on which it was
approved?

A. That everything was verifiable.

Q. So the deal was not done yet? It was
not final yet?

A. No, it was not finalized.

Q. Did you allow Mr. Polite to leave the
dealership with the vehicle?

A. Yes.

0. Why, even though the deal --

- A. It's pretty standard. We -- up until

this point —-- once this stuff is verified, you

know, it's pretty much done. We do exactly what
the finance companies are going to do. You know,
if we speak to the same people, we're good.

Q. You trusted Mr. Polite?

A. We trust all of our customers and I've
never had up this point a problem, and I have sold
thousands of cars.

Q. Was Mr. Polite ultimately able to

secure financing?
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A. Well, I don't know how tb answer that.
Q. Did Pelican --
A. No, they did not. They reviewed it

again and found that there were inaccuracies, if

you will.
Q. Inaccuracies concerning?
A. Employment.
Q. How quickly did you find out that

Pelican was not going to fund this transaction?

A. Within a week. Usually, we overnight
it, the packet, to them, and it sits on a desk for
a day or two, somewhere between three and
five days.

Q. And when they -- when you found out
that Pelican wasn't going to fund this loan, what
did you do?

A. We contacted Mr. Polite and told him to
bring the vehicle back.

Q. And what did he say?

A. (Indicating)

Q. I need a verbal response?

A. Well, originally, he said okay, but he
never did.

Q. Okay. And did you speak to him

personally?
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A. ‘Several times.

Q. Okay. And how did you -- did you visit
him? -Did you talk to him on the phone?

A. Talked to him on the phone.

Q. And tell the jury a little more of the
subject of the conversations. What did you say to
him?

A. . I said, you know, you're -- you're
documentation -- specifically, your employment is
not true. You told us you were working at a
specific company for a year or so, and wé spoke to
a young lady there and she said, yes, yes, yes.
And when the finance company rechecked it, they
spoke to the owner and the owner said, the guy
hasn't worked for me for over a year.

And I said, you lied, just bring the
car back. And he -- I didn't lie, I didn't lie.
According to everybody you did, so the finance
company 1s not going to approve it, so -.you need to
bring the car back. And that was the end of that
story. There was actually one or two conversations
and one of them was heated.

Q. I'm sorry, one of them was heated?

A. Heated, yeah, because --

Q. If you can just speak up a little bit.

83



84

B w N

~J O U,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

122
JOHN TURSI - DIRECT EXAM BY MS. ASKINS

A. I'm sorry. In any event, so -- the end
of it was he didn't bring the car back.
Q. Did he ever make any payments on the
vehicle?
- A. No. There was nothing to pay because
nothing was approved. There was no finance company
approval.

Q.  Did he pay you the $13,862?

A. No, he did not.

Q. Did he ever return the car?

A No

Q. Did he ever return to the dealership?
A.  No.

Q. How long did this conversation with

Mr. Polite go on that you were asking him to return
the vehicle?

A. I mean, it was long and involved when
we discussed it. Probably about a month, month or
so of me chasing him down and trying to find the
car. . And we found the car one day, but he was in
it and he was running red lights and we couldn't
keep up with him. So it was over a month in an
attempt to get the vehicle back.

Q.. Did -Mr. Polite ever complain about the

condition of the vehicle?
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A. No, not at all.
Q. Were you willing to return the down
payment? |
A. Yeah.
Q. Have you ever gotten the vehicle back?
A. No.
Q. I'm showing you what's been marked as

State's Exhibit Number 11. Can you see that?

A. Yes.

Q. I'm sorry, it is State's Exhibit 1.
What is this document?

A. ‘This is a bill of sale to me, East
Coast Sports and Imports, from Fanelli's Auto, from
where I bought the vehicle.

0. Is this concerning the vehicle that
Mr. Polite purchased?

A. Yes.

Q. What did you pay for the vehicle?

A. $10,000.

Q. Is this the same car you sold to

A. Yes.
Q. In your interactions with Mr. Polite,
did you rely on the information that he provided

you about his - employment and references?
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A. Yes.
Q. You trusted him?
A. Yes.
Q. If you hadn't gotten that information

and it hadn't been verified, would you have let him
drive off of the lot with the vehicle?
A. No.
MS. ASKINS: Beg the Court's
indulgence.
THE COURT: Yes, ma'am.
BY MS. ASKINS:
Q. Did you ever check the references that
Mr. Polite provided?
A. Yes. .Yes. We call everybody. It's
standard operating procedure. We get a packet --

in fact, we have a checklist. Okay. I showed you

~the checklist. And this checklist we use to check

everybody's information.
MS. ASKINS: Please answer any
questions Mr. Malloy may have.
| THE WITNESS: Pardon mé?
MS. ASKINS: Please answer any
questions Mr. Malloy may have.
THE WITNESS: Sure.

THE COURT: Any cross-examination of
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the witness?

MR. MALLOY: Yes, Your Honor.

THE COURT: You may proceed.

CROSS-EXAMINATION
BY MR. MALLOY:
Q. Mr. Tursi, you described yourself as a

used car dealership. You mentioned some of the
clients are subprime lending, they may not be able

to get credit from the bigger lending companies,

correct?
A. Correct.
Q. And, obviously, the majority of your

clients can't pay for the cars up front with their

own money?

A. None of them can.

Q. So they need financing?

A. Yes.

Q. And you're well aware of the

requirements that financing companies want in order
to approve financing?

A. - Yes.

0. In fact, you mentioned a list -- a

checklist that the financing company gives you of

-all the information they need in order to approve

the financing?
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1 A. Yes.

2 Q. In this case, it was a company called
3 Pelican. Financing?

4 A.. Yes.

5 0. And one of the things that they want,
6 obviously you're aware of, is pay stubs to Verify

7 employment) correct?

8 A. Yes, sir.

9 Q. And they also want references for the
10 customer, correct?
11 A. Yeah.
12 Q. And in this case, references were

13 provided, correct?

14 A. ‘Pafdon?

15 0. References were provided?

16 | A.  Yes. |

17 0. Addresses were given?

18 . A. Yes.

19 , Q  | Did you go to the physical address?

20 A. Pardon me? '

21 - Q. . Did you go to the physical addresses?
22 A. No. No, we do it on the phone.

23 Q. And you also called an employee of L&B

24 . Snacks where Wayne said that he worked, correct?

25 A, No. We called the company.
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Q. L&B Snacks?
A. Right.
Q. Correct. And a female --
A. ‘Employee.
Q. You spoke to a female employee there?
A. Yes.
Q. And she said that Wayne did in fact

work there?
A. Correct.
Q. You paid $10,000 to get this car?
A. Uh-huh.
Q. The sale price that you were
negotiating with Wayne was higher because you're

trying to turn a profit, correct?

A. Yes.

Q. Obviously, you want the financing to go
through?

A. Yeah.

Q. Because you're probably not going to

get paid unless it does, correct?

A. I'm definitely not going to get paid
unless it does.

Q. Obviously, there are different values
for the car; youlbought it for $10,000 and that was

used, correct?
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A. No, that was around the book.
Q. But the car was used,Ait wasn't brand
new -—-
A. Oh, the vehicle was used. Yes. I

thought you said, huge. Sorry.

Q. It's a 2004 BMW?

A. Yes.

Q. And Wayne did make a down payment of
$1,5007 |

A. Uh-huh.

Q. The first installment was due probably
a month later? |

A. Né.A I.don't know. Until it's -- until

it's approved, I don't know when the first

installment is because sometimes they negotiate and

the say, I need an extra 15 days to get started.

In and around 30 days;

Q. About a month?
A. Yeah.
Q. But by that time, the finance company

had called you back and said they weren't going to
approve him? |

A. Yeah. They called me back almost
immediately.

Q. You never filed a civil suit against
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Mr. Polite in this case, correct?

A. No. ‘

9. And you indicated Ms. Miller is the
finance agent that you worked with?

A. Yes. |

Q. She would have been the individual that
filed out the finance application with Mr. Polite,

correct?

A. Yes.

that stuff.
MR. MALLOY:
THE COURT:
MR. MALLOY:
THE COURT:\
MS. ASKINS:
THE COURT:
witness being excused?
MS. ASKINS:
- THE COURT:
MR. MALLOY:
THE COURT:
THE WITNESS:
THE COURT:
THE

THE COURT:

" You're excused, yes,

WITNESS:

She did the interview and all

Court's indulgence.
Yes, sir.

No further questions.
Any redirect?

No.

Any objection to the

From the ‘State?
No, Your Honor.

From the defense?

None.

Sir, you're excused.
Done? -

sir.

Thank you.

You're welcome.
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You may call your next witness.
MS. ASKINS: The State calls Michelle
Miller.

MICHELLE MILLER,

being first duly sworn, testified as follows:

THE CLERK: Please be seated. Once
seated, please state your first and.last name and
spell your last into the mic. |

THE WITNESS: Michelle Miller,
M-I-L-L-E-R.

THE COURT: You may proceed.

MS} ASKINS: ' Thank you.

THE COURT: -You're welcome.

‘ DIRECT EXAMINATION

BY MS. ASKINS:

Q. Good morning.-

A. Morning.

~Q,. Where do you live, Ms. Miller?

A. I live in Summerville, South Carolina.
Q. How long‘have you been in the

Charieston area?

A. 20 years. .

Q. Is your family in this area? -
A. | Yes, ma 'am.

Q. Tell the jury what you do.
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A. I'm a finance manager for an automobile
dealership.

Q. Is that for East Coast?

A. For right this minute, it's for Drive
Auto Sales.

Q. But did you work with East Coast Sports
and Imports in 20147 '

A. Yes.

Q. Do you know Mr. Tursi?

A. Yes, ma'am.

Q. How long did you work for East Coast?

A. Five years.

Q. And what did you do for East Coast?

A. I was a finance manager for the
automobile dealership.

Q. How long have you been working in the
automobile financing industry?

A. 20 years.

Q. Tell the jury how this process normally
works.

A. As an F&I manager in an automobile

dealership, you as a consumer, I would ask you
information to put on the application to submit to
the lenders to try to get you an automobile loan.

Q. And what information do you obtain for
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that?

A. The rule of thumb is last two years
residence and the last two years employment. So I
would get name, address, Social Security number,
your phone number, birth date, and employment and
salary information.

Q. Do you have a relationship with credit
companies, loan companies?

A. Yes, ma'am; relationships with
automobile finance companies across the United
States and locally.

Q. Do you work as an-agent for them, a

facilitator for them?

©A. Yes.

Q. What is generally required to obtain

funds?
| A. The lender looks at stability and

income.

Q. Do you know Mr. Polite?

A. Yes.

Q; Did you have interactions with him?

A. Yes.

Q. Was he a customer of East Coast Sports

and Imports in March of 20147

A. Yes ma'am.
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of

And what did he come into the

dealership for?

A
Q.
A.
Q.
vehicle?
A.

Q.

He wanted to come and buy a ‘car.
Do you recall what car?
An X5 BMW. -

Did you assist him in financing that

Yes, I did.

How many times do you think Mr. Polite

came into the dealership to look at the car?

A.

Q.

A.

Q.
for him?

A.
application.

Q.

A.

Q.

- Probably five times.

Did he.provide any information to you? 
Yes, ma'am.

Did he eventuélly decide on a vehicle?
Yes, he did. '~ |

And did you attempt to obtain financing
Yes, I did. I took a credit
Did he provide you information?

Yes, ma'am.

If you would look on the monitor in

front of you, I'm showing you State's Exhibit

Number 2. Can you tell the jury what this document

is?
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A.

134

This is a customer contact form.

Basically, this is the customer's name and phone

numbers he can be reached at, employer name,

address and number 'as well, and his supervisor.

Q.

What was the ‘supervisor name -- and

where did you-get the information from for this

contact form?

A.
Q.
A.
Q.
employer?
‘ ‘A.
0.

A.

.
A
Q.

Nﬁmber 3.

A.

ﬂtook on Mr.

From Mr. Polite.
In person?
Yes.

Now, what did he provide as the

L&B Snacks.

And the address?

4337 Spruill Avenue, North Charleston,

- South .Carolina.

Who was his supervisor?
Clarence brown.

I'm showing you State's Exhibit

What is this document?

This is a cfedit applicatidn that I
Polite.

And who provided this information?
Mr. Polite.

What date of birth did he provide?



o U W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

135
MICHELLE MILLER - DIRECT EXAM BY MS. ASKINS

A. |
Q. And what address did he provide?
A. . , Hanahan, South

Carolina, 29410.

Q. And, again, what did he tell you -- who
did he tell you his employer was?

A. L&B Snacks.

Q. ., And did he tell you how long he worked

there?
A. Nine years.
Q. And his salary?
A. 3,000 a month.
Q. I'm showing you State's Exhibit 4.

What is this document?

A. South Carolina driver's license.

Q. And where did you obtain this?

A: From Mr. Polite.

Q. And why do you obtain the driver's
license?

A. For DMV paperwork and for the lender
identification.

Q. I'm showing you State's Exhibit

Number -5. What is this document?
A. This is a pay stub provided by

Mr. Polite.
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Q. And what does this pay stub indicate?
A. How much he makes, what his year to
date 1is.

Q. And what was the -- on this pay stub,
what were the dates of employment, pay periods?

A. The pay period is from 2/10/2014 to
2/16/2014.

Q. And the check amount for that period?

A. $384.45.

Q. Again, that was provided by Mr. Polite?
A. Yes, ma'am.
Q. Showing you State's Exhibit Number 6.

What is‘this document?

A. A pay stub.

Q. . What pay period does this cover?

A, 2/24/2014 to 3/2/2014:

Q. And the pay amount for this period?

A. 695.76.

Q. Why do you obtain -- did you ask for
the pay stubs?

A. Yes.

Q. Why.do you obtain pay stubs?

A. To prove your income so you can show
the lender you can make the payment.

Q. Did you rely on this document?
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A. I rely on the information based on what
you provide me on the credit app, yes, ma'am.
Q. I'm showing you State's Exhibit

Number 7. What is this document?

A. This is proof of residence, Verizon
bill. It states his name and address.

Q. Did you require this document?

A. "Yes. We require proof of residence.

Q. Did he provide it to you?

A. Yes, ma'am.

Q. I'm showing you State's Exhibit 8.

What is this document?

A. This is a customer reference list
required by the lender.

Q. Who filled this out?

A. Mr. Polite.

Q. ‘On 1 through 5, is that his

handwriting?
A. Yes.
Q. Who was Ruth Love?
A. A friend. |
Q. A friend of whose?
A. Mr. Polite.
Q. Did you rely on these references in

allowing Mr. Polite to drive off the lot in the
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vehicle?
A. Yes.
Q.. I'm showing you State's Exhibit

Number 9. 'What.is this docunent?

A. .This is a customer delivery notice,
just stating that. —— his down payment and the day
he took possession of the car.

Q. What was the down payment?

A.. $1,500. |

Q. And the day he took possession?

A. 3/11/2014.

Q. I'm showing you State's Exhibit
Number 10. What is this document?

| A. This is a form at East Coast Sports and
Imports that basically says, you know, your down
payment becomes nonrefundable at this time since
you have closed on the contract and fou're planning
on driving away with the car.

Q. Did you eventually agree to return his
down payment when issues arose?

A. Yes.

Q. I'm showing you.State's Exhibit
Number 11. And what is this document?

A. This is the bill of sale. Basically

says the customer's name, Mr. Polite, address,
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contact number, the vehicle price and the amount

financed.

Q.

that?

A.
Miller, and
purchaser.

Q.
Number 12.

A.

Each ‘lender

And what was the vehicle price?
fhe vehicle price was 13,862.
And the amount financed?

Was $12,0093.

Whose signature is at the bottom of

It's my signature -on the left, Michelle

Mr. Polite's on the right as the

I'm showing you State's Exhibit
What is this?
This is a-dealer funding checklist.

has a different one. In order to fund

the loan, all these documents must be in the file

submitted to the lender and must verify what you've

stated on your credit application.

Q.
A.
Q.
A.

Q.

Who filled out this form?

I did.

And who made the checkmarks?
I did.

Does that verify that you undertook

those duties?

A.

Yes, ma'am.
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0. Did you obtain proof of income?.

A. Yes.

Q.  Did you obtain five complete
references?

A.  Yes.

0. Did you obtain proof of residénce?

A.> Yes. | |

Q. And driver's license?

A. Yes.

Q. Once you gathered all of this
information, what did you do with it?

A. I Fed Exed it to the lender.

Q. Describe that process for the jury.

A. ‘After a customer leaves with the car

and is contracted out, I follow the checklist and
I'm re-verifying everything as I'm-going through
the whole thing, and I put it together and package

it up and overnight it.

Q. Who did you overnight it to?
A. Pelican Finance. -
Q. And did they give you any indication of

whether they would approve this loan?
A. Everything is preapproval based on the
information -- verifiable information you state on

the application.
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Q. And what do you mean by preapproval?
A. When it goes into underwriting, it goes

through a process of verifying employment, either

by verbal or fax, and vérifying the income.

0. And that occurred in this situation?
A.  Yes, ma'am.
Q. I'm showing you State's Exhibit 13.

What is this document?

A. This is a conditional approval from the
lender based on the information we put on the
credit app. These numbers here to the right

matches my numbers on the buyer's order we looked

‘at a minute ago because this is an approval from

the lender itself. ' And this tells you all of the

steps we need to fund the loan.

Q. And this is a conditional approval?

A.  Yes.

Q. And what is it conditioned upon?

A. Everything on the application -—- credit

application that we stated, everything we must
verify, the nine years on the job, your birth date,
your residence, your salary.

Q. And can you see where it says,
stipulations? Under stipulations, that first

sentence?
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‘A.  All dealer inputted‘info must be
verified as stated.

Q- That's a requirement of the finance
company?

A. Yes;,ma'am.

Q. .Thaf,was a condition of the loan going
through? |

A. Yes.

Q. Did yeu make efforts te verify
Mr. Polite's employment information?

A. Yes, I did.

0. Tell the jury what you did.

A. I called L&B Snacks and spoke to.
someone named Priscilla and Verified'his‘ |
employment.

’ Q. - And she confirmed the information that

was provided on the employment application?

A. Yes.

Q. Did you believe her?

A. = Yes.

Q. After reviewing the information

provided by Mr. Polite and confirmation from
Priscilla, did you believe Mr. Polite was employed
by L&B Vending?

A. Yes, I did.
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0.
allow Mr.

A.

Q.

Based on that information, did you

Polite to drive off the lot with the BMW?

Yes.

Even though the deal was not finalized

and the loan was not approved?

A.

Q.

A.

Q.

A.

Yes.

Why did you do that?

It's the nature of our business.
What do you mean by that?

In the automobile industry, you know,

you're calling and verifying yourself and you're

looking at the pay stub. I've been doing it for a

long time; it's just the nature of the industry

where, you know, you hope everything --

Q.
A.
Q.
A.

Q.

You trust?

Yes.

Did you trust Mr. Polite?
Yes.

Would you have let him drive off the

lot if you didn't trust him?

A.
Q.
A. -

Q.

No.
What do you believe his income to be?
I believe it be $3,000 a month.

Did you check -- before Mr. Polite

drove off the lot, did you check his references?
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A. No.

Q. You did not?

A. No.

Q. At some point, did you check his
references?

A. Yes.

Q. I'll get to that in a moment. At some
point you learned the financing was not going
through; is that correct?

A. Yes.

Q. And what did you do when you learned of
that?

A. I called Mr. Polite.

Q. . Okay. And what did you say to
Mr. Polite?

A. I told him there was a discrepancy on
his pay stub.

Q. And what did you ask him to do?

A. He said it was an accounting error and

the company was being contacted.
Q. I didn't quite catch that} an
accountiné error?
. A. Yes.
Q. . And who was he going to contact?

A. He was going to contact the HR manager,
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whoever does payroll.
Q. He was going to contact the HR manager?
A. Yes.
Q. Did you ‘ever hear from the HR manager?
A. No.
Q. Did anybody provide youlany corrected
information? |
A. No.
Q. How many times did you talk to

Mr. Polite?

A. At least five, or more.

Q. Okay. Tell the jury the substance of
the conversations. What did you say to him? -

A. At one point' I did ask him to bring the
car, and he agreed. And I told him he would get a

refund on the down payment. And he agreed.

0. Did he return the car?
A. No.
Q.- Did he ever.call and tell you he wasn't

~going to return the car after that?

A. No. We just quit -- he quit answering
the phone.

Q." And so you continued to make contact
with him --

A. Yes.
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Q.

A.

A.

Q.

-- and he didn't answer your phone?
(Shaking head)

Did you ever try to locate the car?
Yes. We hired a repo company.

Did they locate the car?

No..

Did you ever attempt to go to his

residence that he provided on Dixon Avenue?

A.
Q.
A.
Q.
provided? |
A.

0.

contact Mr.-
4.
Q.

A.

Yes.
What did you find there?
Did not live there.

That information was. false that he

Yes.

Polite's references?

Yes, ma'am.

‘And what did you .find out?

-I-went to every single residence and

146

Let's go back to the references. After

ithe'financing.didn't go through, did you attempt to

either they didn't know him or it was some kind of

boarded hduse. That's what I found out.

Q..

Okay. Ms. Delona Jenkins; did you

speak to her? Number two?

A.

No,
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Q. Is that your notation on the right-hand
side?

A. Yes. )

Q. If you could read that, please.

A. I said, went there, crack house, lady
said she doesn't know him.

Q. Did you speak to Ms. Jenkins based on
the --

A. I don't know if that was her or not.

Q. Okay. You spoke to someone at that

residence; 1is that correct?

A. Yes.

Q. And they indicated they did not know
Mr. Polite?

A. Yes.

Q. Okay. And what about number five,
Clarence Brown? Who is Mr. Clarence Brown?

A. The owner of L&B.

Q. Okay. And what did he provide you?
What did he tell you?

A. In my notes, he did not know Wayne,
falsified info, does not work for him.

Q. You indicated you initially spoke to
Priscilla?

A. Yes.

109



110

o b W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

148
MICHELLE MILLER - DIRECT EXAM BY MS. ASKINS

Q. You had initial contact with Mr.
Polite?

A. Yes.

Q. After you found out that Mr. Polite

didn't work for L&B, did you have a follow-up

conversation with Priscilla?

A Yes.

'Q. Did you talk to her again?
A. Yes. |

Q. What did she say?

MR. MALLOY: Objection, hearsay.

THE COURT: She can only say what she

- did as a result of the conversation. The objection

is sustailned.
BY MS. ASKINS:
Q. . After you talked to Prisciila, did you
do anything further? Don't tell me what she said.
A. Yes. I continued géing to the

addresses and working with the repo company.

Q. Continued to look for Mr. Polite?
A. Yés.

Q. Did you ever find the vehicle?

A. No, ma'am.

Q. Did he ever return the vehicle?

A. No.
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Q. Even though he promised that after one
conversation?
A. Yes.
Q. Did he ever make any payments on the
vehicle?
A. No.
MS. ASKINS: Beg the Court's
indulgence.
THE COURT: Yes, ma'am.
BY MS. ASKINS:
Q. Were you ever able to secure financing
for Mr. Polite? |
A. No.
Q. On the vehicle that he had, when you

let him drive off the lot, did he have title to the

vehicle?

A. No, we had the title.

Q. Because the vehicle was never sold to
him?

A. Correct.

Q. So he drove off with a vehicle that you

had title to?
A. Yes.
Q. Okay. Can anybody sell a car without a

title to a vehicle, legally?
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A.  No.
Q. Can you get tags on the vehicle that
you don't have a title to?.
A. No.
Q. Would you have let Mr. Polite drive off

the lot if you had known he wasn't employed for L&B
Vending Services?

A. No, I would not.

Q. When he mentioned his accountant, what
did he say? You called him initially and hé said

there was an accounting error. What did Mr. Polite

tell you?
A. He said the accountant was on vacatioh,
he was going to call. It was an accounting error.
| Q; Did he call, the accouhtant ever call?
A. No.

'MS. ASKINS: - Please answer any .
questions that Mr. Malloy may have.

THE COURT: Any questions for the
witness?

MR. MALLOY: Yes(_Your Honor.

THE COURT: You may proceed.

CROSS-EXAMINATION

BY MR. MALLOY:

Q. Ms. Miller, you work in auto finance
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still today?

A. Yes, sir.

Q. You no longer work at East Coast
Sports?

A. No.

Q. When did you leave East Coast Sports
and Imports?

A. February 2015.

Q. And, obviously, you're familiar with
the information that the finance company wants when

they're choosing or not to make an auto loan,

correct?
A. Yes.

Q. And you mentioned the ch