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STATE OF SOUTH CAROILINA )

)
COUNTY OF RICHLAND )

Richland County, South Curolinn,
Plainilt.
v,
The South Carolina Deparument of Revenue,
and Rick Reumcs, 111 in his official
capucly as its Dirccror,
Delendunts/Third Party Pliinutls.
V.,
Ricbland PDT. & joint venture consisting
of M.B. Kahn Construction Co., Inc., ICA
Engineering, lne., wnd Brawnstoae
Construction Group, L.LC. as 4 unit and

individually,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third Purty Defeadants, )
)

IN THE COURT OF COMMON PLEAS
IN THE FIFTH JUDICIAL CIRCUIT

Docket No.: 2(]1()-(3!’-4()-3HR-ECEIVBD
SEP 14 2016

amennen  SC Court of Appeals

. ma

o (3] -
ORDER GRANTING PLAINTIFFS &  &°
PETITION FOR WRIT OF 0 & ¢
MANDAMUS, DENYING PLARNTIFFS 70 -
MOTION FOR TEMPORARY ¢:: ™ 17
INJUNCTION, AND DENYING=: 2 = 3
DEFENDANTS® MOTION FOR'L.
INJUNCTIONAND INTHE 22 2 3
ALTERNATIVE APPOINTMENE 01

RECEIVER

This matter comes helore the Court by way of three Motions 1o Reconsider, pursuant o

Rules 52, 59%c), and 60(b), SCRCP, fifed by Plaintiff Richland County, South Caroling,

Defendants and Third Party Plaintiffs the South Carolina Department of Revenue and Rick

Reames, I1 in his official capacity as s director, and Third Party Defendant Richland PDT.,

Specificially, all three partics asked this Court ta reconsider its June 30, 2016, Order Granting

Plaintiff's Petition for Writ of Mandamus, Denying Plaintifl’s Motion {or Temporary Injunction,

and Denying Defendants' Motion for Injunction and in the Aliernative Appointment of Recciver.

Having considered the partics' pleadings and memoranda of law., this Court GRANTS IN PART

Plaintiff, Defendants, and Third Party Delendants’ Motions to Reconsider.  Accordingly. the

Court's June 30. 2016 Order has heeo amended as {ollows:
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This matter came before the Court on June 28, 2016, by way of « Petition for Writ ot
Mandamus und/or Motion For Temporary Injunction ¢*Plaintif s Motion™) brouglht by Plaintift.
Richland County, South Caroling, (County,” “Richland County.” or ~Plaintift™) pursuant 1o
Rule 63, SCRCP, seeking to require Defendants, the South Caroling Department of Revenue and
Rick Reames, HI in his official capacity as its director, ("SCDOR. “Director,” or colleetively
“Defendants™) to carry out its statutorily preseribed duties under the Optional Methods Tor
Finuncing [ransportation I'-'zicililics, S.C. Code Ann. §§ 4-37-10. ¢t sey. ransportation Act™ or
“ACT). Plainilis Motion vis a vis the Writ of Mandamus requests that this Coun direct
“Defendants 10 remit o the Treasurer collected Penny Tux Revenues for sales and use tax
transactions within Richland County. including the July 2016 allocation and remittance due and
all future allocations and remittances.” Plaintiff’s Motion vis a vis the Temporary lnjunction
requests that this Court enjoin or otherwise prohibit Defendani from issuing directives,
demands. or order an any matter related to Richland County’s spending of the Penny Tax
Revenues.™

Additionally, the Court heard SCDOR and the Director's Motion tor Injunction or
Alternatively for the Appointment of a Recciver.  Defendants’ Motion is based on its
interpretation of the Transportation Acl w0 only authorize Plaintiff' to expend Peuny Tax
Revenues on capital costs. SCDOR and the Director assert thit becuuse Richland County’s
expenditures include expenditures [or administrative cosls (non-capital costs), Defendants are
stututorily and cquitably uulhoriziud to withhold the Penny Tax Revenue.

Benjamin E. Nicholson, 1V, Esquire, M. Elizuhclh Crum, Esquirc, Ray N. Slevens,
Esquire and Ray . Jones. Esquire, appeared for Richland County. James E. Smith. Lsquire,

1 .. f . . .
Presumably this interpretation would apply 10 anv other counties adopling a sales and use tax ordinance pursaant 1
the Transportation Act.

d.
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Dylan W. Goff, Esquire, Dana R. Krajuck. Esquire. and Nichole M, Woolen, Esquire appeared
for Defendants. |

For the reasons sef forth below, I GRANT Plaintiff s Petition for Writ of Mandamus.

FACTUAL/PROCEDURAL BACKGROUND

On July 18, 2012, pursuant ta the Transportation Act, Council enacted Ordinance No.
039-12HR (“the  Ordinance”) scheduling a referendum on November 6, 2012, (“the
Referendum™) for the purpose of seeking approvat of the clectors of the County of o penny sales
and use tax (“Penny Tax.”). The Ordinance provided for the County™s implementation of the
Penny Tax upon approval by the clectorate of the referendum. On November 6, 2012, (hé volers
approved the referendum. The resulls of the Referendum were challenged in Letts v. Richland
County et al, Appellate Case No. 2012-213679, and on March 21, 2013, the South Carolina
Supreme Court ("Supreme Courl”™) unanimously denied certiorari 1o the Tetts challenge of the
Referendun. Prior o the County hringing this action, there have been no othér court challenges
to the Ordinance in the almost four (4) years it has been in effect.

Fullowing approval of the Referendum, Richland County established the framewaork lor
the implementtion of the transportation  improvement program (" Transportation -Pcnu_\_-‘
Program™) to be paid for by the Penny Tax collected pursuant to the Referendum (Penny Taux
Revenues™). The Penny Tux became elfective on May [, 2013, and SCDOR began collecting the
Penny Tax Revenue af that time. Fromy May 1. 2013, to date. SCDOR his remitied the Richliind
County Penny Tax Revenue allocation (o the South Caroling State ‘Treasurer (the “Treasurer™) as
required by S.C. Code Ana. §4-37-30(13).

The chronology leading to this action began in April 2015, when the Director informed

the County Administratar that SCDOR intended to initiate @ “review™ af the “Richland County




Transportation Sales Tux™ passed by voter referendum in November 20027 On December 3,

2015, the Director sent @ letter to the County requesting the Caunty “correct”™ its actions

“progpectively and by reimbursement for previously paid amounts™ from the Penny Tax. taking

l the position that administrative expenses associated with the Penny Tax Program could not be
i paid from the Penny Tax Revenues.” On February 24, 2016, SCDOR sent a letter to the County,
reiterating it position that administrative expenses could not be paid with the Penny Tax
Revenues and thul Penoy Tux Revenues could only be used for capital projects.  SCDOR
attached 118 "Report on Sales and Use Tax for Transporation Facilities in Richland County™”
("Report™) to the letter. This Report contained SCDOR and the Director’s instructions to the
County as to how the Penny Tux Revenues must he spent and allocated.  On April 1, 20106,

SCDOR provided the County with a list of twelve action items, including recommending the

County use IRC § 263 and § 263(A) under the Penny Tax Program,

On Apni) 27, 2016, SCDOR informed the County thar unless it complicd with SCDOR
and the Dircelor’s recommendations regarding expenditores of the Penny Tax Revenues and
other matters, SCDOR™s monthly allocation ol the County’s Penny Tux Revenves and July tax
distribution would be zcro. In other words, SCDOR would withhold the Penny Tax Revenues it
had collected tram sales in Richland County. In its Answer, SCDOR and the Direetor state that
Penny Tax Revenues could anly be expended for capital projects and it would withhold
rcm.immct: of the Penny Tax Revenues 1o the County unti! the County put into place the aclion

itlems SCDOR und the Dircctor recommended,

* Delendants asserf that this letter gave the County the results of its review and put the County on notice that: (1) the
review had found elements of public corruption which had been wmed over i law enforcement, (2) there were |
elements of criminal tax acuvity which SCDOR™s tix enforcement division was investigating. and (1) there were ‘
improper and excessive expenditures of Penny Tax Revenues which fell outside the Transportstion Act. Only the

allegation reparding Penny Vax Reventes expenditute outside the Trisnsportaiion Act is properly before this Coun,

vy
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The County hus consistently contended that it has the nceessary safeguards in place
through Government Accouming Standards and other measures, that SCDOR and the Dirccior
do not have the statatory authority to withhold the Richland County Penny Tax Revenues, and
that SCDOR and the Director have a ministerial duty under the Transportation Act 1o remit the
quarterly Penny Tax Revenues for the second quarter of 2016 and thereafter to the Treasurer.

LAW/ANALYSIS

L Plaintiff’s Petition for Writ of Mandumus is Granted.

This Court is authorized to issue a Writ of Mandamus by Art. V., § 20 of the Constitution
of South Carolina (“Constitution™).  Rule 63, SCRCP sets oul the procedure for issuing a
Mandamus. A Mandamus is a remedial writ that courts issue to order a governmental official or
agency ta pérform his/its ministeriab duties. “lts prineipal tunction is (o command and cxecute.
and not o inquire and adjudicate: thewefore, it is not the putpose ol the writ to establish a legal
right. but {o enforce one which has already been established.™ Wilimon v, Greenville, 243 S.C,
82,132 S.E.2d 169, 171 (1963). sce ulso Knight v. Austin, 396 S,C, 518, 522, 722 S.E.2d 802,
804 (2002): Porter v, Jedziniak. 334 S.C. 16, 18, Slé S.E.2d 497 (1999) (~The primary purpose
ol a writ of mandumus is o enforce an established right and to enforce a corresponding
imperative duty created or imposed by law™y Redmond v, Lexington ('nun& Sch. Dist. No. 4,
314 S.C. 431, 445 S.E.2d 44]) (1994) {a writ of mandamus is. not appropsiate for a discretionary
authority); Sarz/brd v, 8.C State Ethics Comim'n, 385 S$.C. 483, 493-494, 685 S.E.2d 600, 605-
606 (2004),

Far this Courl 1o issue « Writ of Mandamus, the County must show:

{1} a duty of the Respondent[s] to pertorm the act; (2) the ministerial nature ol the

act; (3) the Petitioner’s specific legal right for which discharge ol the duty is
necessary; and (4) a lack of any other lepal remedy, A ministerial act or duty is
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one which a person performs because of a legal mandate which is defined with
such precision as to leave nothing to the exercise of discretion.

Ldwards v. Stute, 383 S.C. 82, Y6, 678 S.E.2d 412,419 OOV citing Wilsem v. Preston, 378 S.C.
a1 354, 662 S.F.2d al 583): sec also Sanford, 685 S.E.2d at 606,

In deciding whether 10 grant the Petition for Writ of Mandamus, this Court must review
the statutes at issue. The pravisious in the Transportation Act that the County contends give risc
to Detendants” ministerial duly to remit the Penny Tax Revenues to the Treasurer are as follows.

The County is a political subdivision of the Siate of South Curoling (the “Stale™yand is a
creature of statute. SCDOR s also a ereature of statule, operating as part of the executive branch
of government. 5.C. Code Aan. § 12-3-10 (2014). SCDOR's genera) powers are found in S.C,
Code Ann. § 12-4-310 (2014). The position as the Director of the SCDOR s ulso created by
statute.  S.C. Code Ann. § 12-4-30 12014). “As a creature of statute, a regulatory budy is
possessed of only those powers expressly conferred or necessarily implicd for it to effectively
[ulfill the duties with which il is charged.” Captain's Quarters Motor Inn, Ine. v. S. Caroling
Coastal Council, 306 S.C. 488, 490, 413 S.E.2d 13, 14 (1991); ~ee also Bazzte v, Huff (in re
John W. Heaton, Inc.), 319 S.C. 443, 445, 462 S.E.2d 273, 274 (1995)(*An administrative
agency has only such powers as have been conferred by law and must act within the authority
granted for that purpose.”). Any authority Richland County. SCDOR. or the Director has with
regard 10 regulation of the Penny Tax Revenues, the Penny Tax, or the Penny Tax Program is
derived fram the Transpartation Act,

In construing a slalu(é, the cardinal rule of statutory construction is that the intent of the
legistature must be ascertained and must prevail. Stare v. Cty, of Florence, 406 S.C. 169, 173-74,
749 S.E2d 516.518 (2013). Language in a statute should be given ils plain and ordinary

meaning.  Adoptive Parcnes v. Biological Parenes, 315 S.C. 535, 346 S.5.2d 404 (1994). The
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statute must be read as 4 whole with each section construed together, South Carofina State Ports
Authority v. Jusper County, 368 SC 388, 398, 629 S E. 2d 624, 629 (2006). Finally, deference
must be given o o specilic statutory provision compared @ @ statute addressing an issue in
general teems. Spectre, LLC v, South Carolina Dept. of Health and Environmenial Control, 386
5.C. 357,372, 688 S.E.2d 844, 852 (2010).

SCDOR is mentioned a limited number of times in the Transportation Act.  Richiand
County contends that under provisions of the Transportation Act, SCDOR has the duty to: (1)
administer and colfect Penny Tax Revenues (§4-37-30(ANEY); (2) remit the Penny Tax Revenues
to the Treasurer (§4-37-30(A)(15)): (3) remit unidentified Peony Tax funds to the Treasurer (§4-
3;/-5[,1); and (4) natify the County when “the tax has raised revenues sufticient 1o provide the
grealer of cither the cost of the project or projects as approved in the referendum or the L"(‘ISI to
amortize all debts celated to the approved prajects” (§4-37-30(A)S51)."  The County further
contends that, as the executive director of SCDOR, the Dircctor has a duty (0 sce that the
statutory duties of SCDOR urc-carricd out.

A. THE TRANSPORTATION ACT

Art. VI Constitution. "Home Rule,” and the provisions of Act 52 place the ability 1o
raise and vxpend revenue for a county (ransportation wx squarcly in the hands af Richiand
Couaty und its citicens following a referendum.  Article VIIT of the S.C. Constitution provides:
“The General Assembly shall provide by general law for the struciure, organization, powers,
duties. functions, and the responsibilitics of counties.™ S.C. Const.. A, VI, sec. 7.

The Generad Assembly, after the coustittional amendment was approved by the

clectorate of South Curoling, cnacted the general law implementing Home Rule for local

* Other than §& $-37-2AXS), (8), (18) and 4-37-30 discussed herein, $$4-37-30CANS D) and (13) prescribe e
other timited dties Defendants have in administering the Penny Tax that are nol applicable here.
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government in South Caroling sn' that counties and uther local governmenis can govern
themselves “and not be subject to direction and contro) by the South Carolina Icgislative
delegations or State goverament.  See Hosp. Ass'n v. Cry. of Charlesion. 320 S.C. 219, 464
S.E2d 113, 117 (1995): Knight v. Salishury, 262 S.C. 565, 371, 206 S.E. 2d 875, 877 (1974).
Tille 4 is the title ot the Sauth Caroling Cude of Laws enucted by the General Assembly

o implement the general laws grinting powers and dutics to county governments. In codifying

Ann. §8§ 4-37-10. ct seq. (Supp. 2015). ‘The General Assembly’s intent in passing the Act was to
grant additional taxing power and authority to counties to provide alicrate means of funding for
the counties™ transportation needs.

The General Assembly wdopted Act 52, 1995 Acts and Joint Resolutions  The
Transportation Act and made the following legislative tinding;

In furtherance of the powers granted to the counties of this State pursuant (o the
provisions of Section 4-9-30, and Scction 6-21-10 ct scq., of the 1976 Code, cach
of the countics ol this State is authorized 1o establish transportation authoritics and
to finance, following the public hearing and referendum required in this act, the
cost of ucquiring, designing, canstructing, cquipping and operating highways,
roads, streets, and bridges, und other tansportation-related projects, cither alone or
in partnership with other governmental entities including, but not limited 1o, the
South Carolina Departiment of Transporiation,

Act 52, Scetion 1, S.C. Acts and Joint Resolutions 1995, This funguage is the preamble and
introductory statement as (0 the purpose of the Act.
3.C. Code Ann. §4-37-30(A) provides, in pertinent part:

To accomplish the purposes of this chapter. conntics are cmpowered 10 imposc . .
v asales and use tax as provided initem (A) ..

(A) Subject 1o the requirements of this section, the governing body of a
county may impose by ordinance 4 sules and use tax in an amount not © exceed
once percent within its jurisdiction for a single project or for multiple projects and
for a specific period of time to collect a limited umount of money.

é‘t.‘&
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Richland Ciounty chose (o use the sales and use tax provided for in §4-37-30(A) when it
adoptcd the Ordinunce. T find that the Transportation Act wis adapted by the General Assembly
in lurtherance of Home Rule to give counties the authority to adopt an alternate funding source
W pay the cost associated \_vilh trimsportation-related projects.

3, DEFENDANTS MUST PERFORM 1S DUTIES UNDER THE TRANSPORTATION AUT.

Once Richlund County Council coacted the Ordinauce, she Referendum passed. and
SCDOR was natified of the passage of the Referendum (§4-37-30(A)(4)(h)). SCDOR and the
Director have certin mandutory or ministerial duties they must perform under the Transportation
Act. A duty is “mingsterial when it iy absolute, certain. and imperative, involving merely the
excctition of a spectlic duty arising from fixed and designated facts.” Wilson v. Preston, 378
S.C. 348,354, 0062 S.E.2d 580, SK3 (2008). |

The General Assembly chose 0 use the word “must™ vis a vis the SCDORs duties
prescribed in $§ 4-37-30(A)(8) and (15) and the word “shall” regarding SCDOR s duties under
§§ 4-37-30(A)10) and 4-37-30. Both the words “must and “shall™ are mandatory words and
dircet an agency (o do something, “Must™ is mandatary language. Starnes v, Scth Caroling
Dep't of Pub. Safery. 342 8.C. 216, 221 535 S.4.2d 663, 667 (Ct. App. 20005, Equally, “shall”
is mandatory fanguage. Sowh Caroling Dep 't of Highways & Public Transp. v. Dickinsan, 28K
S.C. 189, 190, 341 S.E.2d (34,135 (1986).

[, Defendants” Have the Duty to Adiminister and Collect.

In support of its Petition for Writ of Mandamus, the Couuty cites w § 4-37-3((A)R).
This statute provides. in pertinent part: “{tfhe @x fevied pursuant o (his sectivn must be
administered and collected by the Depuriment of Revenue in the sume manner that other sales

and use taxes ate collected. “The Depurtment may preseribe the amounts which may be added o

L
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the sales price because of the tax.™ Certainly. the clear and unambiguous language of § 4-37-
J(ANE). established SCDOR and the Director's duty (o colleet and administer the Penny Tax on
behalf of Richland County, as the governmental entity imposing the Penny Tax.

tn Cwen Industrial Praduces, Inc, v Sharpe, 274 S.C. 193, 197, 262 S.E2d 33, 35
(1980), the Supreme Court addressed the administration and collection of taxes and held: ~The
fact that all taxes. whether county or school district, are levied by the county auditor and
collected and disbursed by the county treasurer is of no relevance in determining the present
question,” The mere act of adminisiering the tax does not change the status of the 1ax.” As noted
by the Supreme Coqr( YEUrs ago in issuing a writ of mandamus to compel a public official to pay
xﬁoncy to a county: “there can be no dispute of the proposition that when a public ofticer
receives money for the public use, he is trustee 1o receive such monics and 10 pay them 1o the
public official or tunction for whom or which they were intended.” Sumier County v. Hurst, (8Y
S.C. 316, 319, 1 S.E.2d 242, 244 (193Y). SCDOR and the Director have not asserted that they
are nat collecting the Penny "lax for Richland County's use for public transportation celaied
projects. SCDOR and the Director simply disagree with the County as to how the funds can be
expended under the Yransportation Act,

[ find that §4-37-30(A)8) impuscs on SCDOR and the Director the duty o levy the
Penny Tax, collect the Penny Tax Revenue, and assure that the Penny Tax Revenues collected in
Richland County are properly accounted for as tunds belonging ta Richland Couaty.

2. Defendants’ Duty fo Remit the Penny Tax Revenues.

SCDOR and the Dircetor also have a duty (o remit the Penny Tax Revenues they collect
to the Treasurer, S.C. Code Ann. § 4-37-30(A)(15) provides. in pertinent pact: “The revenucs of

the tax collected in cach county [by the Department] pursuant 1o this section must be remitted to

Py )]
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the State Treasurer and credited to a fund separate and distinet from the sencral fund of the
State.”

fn its plain and ordinary meaning, “remit™ means “to send (money) as a payment.” See
lmp:..f/www.m(.'rr'i(mz-wc.'l>s'u'r.nnn,-"(lif:tirm(ujv,:"rumit (June 23, 2016).  Scction 4-37-30(A)(13)
imposes the ministerial duty on SCDOR and the Director 1o send the Penny Tax Revenues
SCDOR collects for Richland County to the Treasurer on a quarterly basis. This sume statule
also imposes a duty on Richland County 10 use these revenues and interest carnings "only for the
purpose stated in the imposition ordinance.” S.C. Code Ann. §4-37-30(A)(15).

! ind that the plain and unambiguous language of §1-37-30(A)15) imposc.;s on SCDOR
and the Dircctor the ministerial duty to remit the 2016 Second Quarter Penny Tax Revenue il

collects on bebalf of Richland County to the Treasurer.

3 The Legislative Intent of the. Transportation Act Is 1o Authorize Defendants 1o

Fxercise 4 Duty 10 Remit the Penny Tax (o the Treasurer.

The cardinal rule of stutory construction is 10 ascerlain the intent of the Legislature.
Section I of Act 52 specifically states the legislative intent hehind the adoption of the
Transportation Act. The Legislature found that cach county is authorized to finance “the cost of
acquiring, designing, constructing, cquipping and operating highways, roads, streets, and
bridges, and other transportation-related projects.”  These legislative findings are of importance
in determining, whether SCDOR and the Direcror have any discrctionary authority 10 exercise
control over the Penny Tux as they claim. The County is given the authorily 1o exereise conlrol
over its Penny Tax I'rogram.  The words “acquiring. designing. ... and operating™ cannot be

ignored. See e.g., State v. Thift, 312 S.C. 282, 440 S.E.2d 341. 354 (1994)("preamble of an act

may be used as a guide in determining legislative intent” and "[t]o define the purpose of the 1991




Ethics Act, one need look no turther than the preamble”); Sloun v. Friends of Hunley, Inc., 393

S.COI52. 711 §.E.2d 895, 898 (201 1) (Supreme Court addressed legislative intent "as cxpressed
1w the preamble to our FOIA statute"), Benjumin v. Housing Authority of Darlington Conne, 198
S.C.79, 15 S E.2d 737. 738 (1941) (legislative findings are accorded "great weight because of
the high regard we hold for a coordinate branch of the government”): and Watson v, Sellers, 299
S.C. 420, 385 S.R2d 369, 374 (Ci. App. 1989} (Court af Appeals cited Act's preamble as
"expressly stating” fegistative intent). 1 find (hat (hL: fegistative intent of the Transportation Act
is W give authority to the County to administer and vperate the Penny Tax Program and (o use
the Penny Tax Revenues and interest carnings only for the purpose stated in the Ordill:lﬂtt:.

C. Tir COUNTY HAS A SPECIFIC LEGAL RIGHT FOR WHICH 'TE DISCHARGE OF

DEFENDANTS' DUTIES ARE NECESSARY.

3.C. Code Ann. § 4-37-30(A) gives the County the authorily tu impose the Penny Tux.
Richland County has the express stautory right 1o have Penny Tax Revenucs generated in the
County collccted. held, and accounted for distinetly from any other taxes which SCDOR collecis
and administers. S.C. Code Ann. § 4-30-37(A)(8). Richland County, as the county imposing the
Penny Tax, has the cxpress statutory right 10 reccive the quarterly distributions from the
Treasurer based upon SCDORs remittance of Penny Tax Revenues (o the Treasurer. $.C. Cade
Ann. § 4-37-30015) (*The State Treasurer shall distribute the revenues and all interest carned on
the revenues while on deposit with him quirterly 1 the county in which the tax is imposed.™).
SCHOR’s statutory mandate to remit the Penny Tax Revenues is “a corresponding imperative
duly created or imposed b\ law.™ Porier, 334 S.C. at 18,512 S.E.2d a1 497.

I lind pursuant to the provisions of §§ 4-37-30(A)3) and (13), the County has a specitic

legal right to receive the Penny Tax Revenues callected in Rickland County.
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- D THERE IS NO OTHER LEGAL REMEDY FOR THE COUNTY,

The Transportation Act does not provide an administrative remedy for the County o
challenge the recommendations of SCDOR “and the Director.  Defendants have stated in ils
Answer that unless the County complics with the standards SCDOR and the Dircctor
recommend, the funds rightfully due (he County will be withheld.  While SCDOR is an
adminisirative ageney of the State, its demands that Richland County comply with Defendants’
reconunendations do not fall within the definition ot a “contested case”™ under the South Carolina
Administrative Procedures Act. See S.C. Code Ann. §§ 1423-31()(3) and 1-23-505(3) (2005).
There is na other legal remedy for the County than mandamus.

This Court issues a Wril of Mandamus against the Director requiring him o direet the
Department to alfocale and remit all Peony Tax Revenues colleeted within Richland County.
including the July 2016 allocation and remittance due for the second quarter of 2016 :.mcl all

future allocations and remittances.

i1. DEFENDANTS HAVE STANDING TO ASSERT Ft'S DEFENSE AND COUNTERCLAIMS.

“To have standing. one must have a personal stake in the subject matter oi" the lawsuit.”
Slonn v, Greenville Cnry., 350 S.C. 531, S44. 590 S.E.2d 338, 345-46 (Cl. App. 2003).
"Standing may be acquired: (1) by statute; (2) theough the rubric of ‘constitutional standing's or
(3) under the 'public importance’ exeeption.” S, Carolina Pub, Interest Found. v. S. Carolina
Dep't of Transp., 412 S.C. 18, 24, 770 S.E.2d 399, 402 (CL. App. 2005)(eiting ATC S, Inc.
Charleston Cnty., 380 S.C. 91, 195, 669 S.E.2d 337, 339 (2008)). When addressing standing in a
dispute between two governmental agencics, the Supreme Court has beld that if one public
agency altacked “the action of unother, the compl:aining agency must at least show that is has

some special interest from which it is charged with responsibility that may be adversely affected
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by the action 'atruckcd." Camp v. Bourd of Public Works. 238 S.C. 461, 469, 120 S.E.2d 681,
6R4-85 (1961),

It is axiomatic thal when sued. o defendam has standing 10 [ully (l;:I'unL! itself and, if
necessary, {ile Counterclaims to accomplish that purpose.

Additionally, SCDOR und the Dircctor have u level of statutory authority (o oversee the
County's usc of the Penny Tax Revenues. 8.0, Cade Ann. § 12-3-10 churges SCDOR with the
right and duty to administer and coforce the revenue faws of this State. Furthermore, pursuant to
3.C. Code Ann, § 12-4-310, SCDOR has broad authority to facilitiie tax administration.
regulation. and cnforcement.  The Transportation Act, in S.C. Code Amn. §4-37-30(8).
specifically provides that the "tax levied pursuant 1o this scction must be administered and
collected by the Department of Revenue in the same manner that other sales and use laxes are
calleeted.” SCDOR' authority for s administration, regulution, wud enforcement as it refates
siles and use taxes is provided for by S.C. (Todp Ann. § 12-36-26A0. which states that the
"Department of Revenue shall administer and enforce the provisions of this chapter {Chapler
36]."  Given this level of statutory authority, SCDOR and the L)ircct(;r have a "special interest”
in the County’s use of the Penny Tax Revenucs sufficient (o confer standing upon Delendants' or
the limited purpose of prcscmir;; the claims in its Defense and Counterclaims.

Furthermore, SCDOR and the Director have standing based on the public importance
cxccplion.4 South Caroling has long recognized the public importance exception to the general
stunding requirements. ATC Sowh, Inc. v, Charleston Carv., 380 S.C, 191, 198, 669 S.E.2d 337,

341 (2008). Standing is not inflexible and may be conferred upun a party when an issuc is ol

“The County argues the public interest exception applics unly (o privite individuals wnd not i suate agencies and
atficials based upon the court’s bolding in Stian v, Greemedle Canv., 356 5.0, 331, 34849, 390 S.E.2d 335, 347
(2003). - Afler a review of South Caroling case law establishing the public interest exception, this Court could not
lind any evidence of such a linitation.




such public importance as Lo require its resolution for future guidance. fd. The need for [uture

guidance through a court resolution is the key to public impartance analysis. S, Carolina £'ub.
Interest Found., 412 S.C. at 24, 770 S.E.2d wt 402 (citing Baird v. Charleston Cney., 333 S.C.
S19.330, 5 S.E2d 6Y. 75 (1999)). "It is this concept of Tuture guidance' that gives meaning (o
an issue which transcends a purcly private matter and rises 1o the level of public importance." [d.
“For a court to relax general standing rules, the matter of importance must, in the contexi of the
case, he inextricably connected (o the public need for court resalulion for future guidance.” fd.

In this case, the public interest involved is the prevention ol the unlaw ful cxpenditure of
money raised by taxation. Sew Slownc v, School Nise. Of Greonville Crev., 342 S.CL 515, 522, 537
S.E.2d 299, 303 (2000). The method in which the Penny Tax Revenues arc spent is a matter so
important to the citizens of Richland County that it is inextricably connected (o the need for court
resotution for Tuture guidance.  As discussed abave, the resolution of this issue will not anly
impact the taxpayers of Richland County, but counties throughout the State with s own peany
tux programs. Thus. the Countys speading ot the Penny Tax Revenues is of sufficient public
importance o confer standing upon SCDOR und the Dircctor for the limited purpose of the
resolution of the vnigue issues concerning Richlund County raised by this case.

111, MOTIONS FOR INJUNCTIVE RELIEK

The parties sceking 1o be enjoined in this case are both governmental entities  one u
county and political subdivision of the State and the other @ Stale ageocy and its Director. an
officer of the State.  Courts will restrain governmental agency actions "when they are clearly
autside its statutnry powers, incnn.\'islcm with legislative intent, vr 1if it can be shown that (he
pending action of the ageney is ultra vires or without authority.” Am. Jur.2d, lnjunctions, § 158,

p. 754 (fints, omitted). Further, “[i]njunctions against government agencies will be granted when

@Z-Lt(
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the request ... seeks 10 enjoin an agency from exceuting a law in an unlawful manner or from
executing an illegal measure.” Id at § 159, p. 754 (ftnts. omitted). Finally,

[iInjunctive relicl is availuble against agency actions when they will result in

irreparable injury or an extraordinary irrcparable harm. However, an injunction

will not be granted when the complainant has @n adequate remedy at law, As a

general matter, @ plaintif( sceking o enjoin a governmental agency must

demonstrate that it has no access to the ordinary remedy of monetary relief.
ld. ar § 157, p. 753.

In order to reccive an injunction. a parly must demonstrate that the opposing party's
threatened actions will cause the parly irreparable barm, it has a likelihood of success on the
merits, and it has no adequate remedy al aw. Denman v. City of Columbia, 387 S.C. 131, 140-
41, 691 §.E.2d 465, 470 (2010); see also Ranvlison Road Homeowners Ass 'n Inc. v. Jackson, 395
S.C. 25,35, 716 S.I5.2d 337, 343 (Ct. App. 2011).

Richland County’s Declaratory Judgment Complaint seeks a declaration “declaring
Richland County is not subject to l)clL.‘ndz-mts‘ dircelives. demands. or orders on any marer
related to Richland County’s spending of the Penny Tax Revenues.” Richland County seeks to
“enjoin or otherwise prohibit Defendants from issuing dircctives, demands. or orders on any
matter related to Richland County’s spending ol the Penny Tax Revenues.”

SCDOR and the Director's Declaratory Judgment seck a declaration that: (1) the
Ordinance is void on its face: (2) the County has applicd the Ordinance in a manner inconsistent
with the Transportation Act; (3) the Penny Tax Revenues have been expended in an improper
manner that is inconsistent with the Transportation Act; (4) the County’s unrestricted spending
prevents the SCDOR from fullilling its duliés and responsibili‘lies‘undcr the Transportation Act;
(8) the County and Third Party Defendants have engaged in a civil conspiracy and the

Department and Richland County Tax Payers have suffered special damages so that the County

CZJIG
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should rcimburse the Penny Tux Revenues and Third Party Defendants should disgorge profits:

and (b) County and Third Parly Deflendants have engaged in a -constructive [raud and the

Department and Richiand County Tax Payers have sullered spectal damauges so that the County
should reimburse the Penny Tax Revenues and third purty defendants should disgorge profits.
Defendants seek a permancent injection:

Enjoining Plaiotiff, and Third-party Defendants, from making any further
payments, expenditures, funding, contracts, or other obligations of Penny Tax
Funds unless and until Plaimtiff adopts and implements TRC 263/263A as a
standard, some other acceptable uniform standard, andior other appropriate
safeguards 10 ensure that expenditures of Penny Tux Funds qualify as altowable
costs under the Act and therefore, are a proper use of Penny Tax dollais.

A, PLAINTWE'S MOTION FOR TEMPORARY INJUNCTION 1S DENJED.

Plaintitfs Motion tor Temporary [njunciion is denied because the County is unable to
sufficiently show it will suffer irreparable harm in dight of the Coun's decision above granting,
Plaintiff’s i’clition for & Writ of Mandamus. This Order requires the Director 0 direet the
Department 1o remit and allocate to the Treasurer the Penny Tax Revenues collected within
Richland Caunty s it routinely has since the Ordinance became cltective.  Therefore, it is nat
neeessary for the Court to further enjoin Defendants from taking actions to harm the County, and
Defendants Motion for Temporary Injunction s denicd.

B. DEFENDANTS' MOTION FOR AN INJUNCTION 18 DENIED.,

Defendants’ Motion for Injunctive Relief is denied because SCHDOR and the Director will
not suffer irrcparable harm {f the {njunction i oot issued against Plaintiff. "SCDOR and the
Director have alleged they will be irreparably harmed, but lhcy. have faded o carry its burden.
None of the affidavits provided (o the Court in support of Defendants' Motion discuss any injury
that either the Department or the Director will suffer if the Counly continues its Penny Tax

Program. Consequenty, Delendants' Motion [or Injunctive Relief is denied.

CJI?




Gz“ =2

IV.  DEFENDANTS' MOTION FOR APPOINTMENT OF RECEIVER LS DENIED,

[ find that SCDOR and the Disector do not have the authonity fo seck appoiniment of a
receiver. Defendants are creatures of statute operating as part of the exccutive branch of

government.  S.C. Cade Ann. § 12-4-10 (2014).  Neither SCDOR nor the Dircctor have the

statutory authorily to petition the Court for appointment of a receiver to marshal, administer. and

enforce the Penny Tax Revenues collected in Richland County. There is no stalement in any
statute governing SCDOR that mentions appointment of a receiver. Therefore, neither the
Director nor the Department has the authority to request that the Court appuint a receiver.

The Legislature can expressly grant such authority to Defendants, but it has not done so.
Other stale agencics are given statutory uuthoril)-r to request that a court appuint a receiver. For
example, the dircetor of the Department of Insurance (“DON™ is given the authority to request
the appointment of a receiver.

If he considers it nccessary, the director or his designee may apply to @ judge of the

cireuit court to issue an injunction restraining o domestic insurer whose certificate

of authority has been suspended, in whole or in part, from procecding lurther with

its business. The judge may immediately issue rhe injunction and. upon notice and

after a full bearing af the matter, may (a) dissolve ar modify (he injunction or

muke it permanent, (b) make all orders und judgments necessary in the malticer, and

(¢) appoint agents or a reeeiver Lo take possession of the property and effects of the

insurer and to scttle its affairs. subject t any rules and orders the court prescribes,
S.C. Code Ann. § 38-5-160. If the General Assembly had intended to give the statutory authority
(0 the SCDOR Director, it coutd have und would have done so. just as it did the Dircctor of DOL
SCDOR and the Dircctor do not have authority to request that this Court place the Penny Tax
Revenues with a Receiver, Defendants” Motion for Appointment of a Recciver is denied.

[ further find that SCDOR and the Director's request lar appoinument of a receiver is

untimely. Defendants clearly acquicsced in the County’s adoption of the Ordinance passage of

the Referendum in 2012, SCDOR implemented levying and colfecting of the Penny Tax in May,




2013. Defendams do not dispute that SCDOR begun collecting and administering the Penny Tax
in Mauy 2013% and began remitting the Penny Tax Revenue to the Treﬁxurcr in July 2013, T find
that having made quarterly reminance 1o the Treasurer purspant to its Statutory dutics under the
Transportation Act for some three yeirs, SCDOR and the Director are not entitled, under any
cquitable theory, for the appoiniment of a receiver.

A\ CONCLUSION

ACCORDINGLY, THIS COURT FINDS:

1. SCDOR and the Director’s duly to remit the Penny Tax Revenues to the Treasurer
pursuant 1o S.C. Code Ann. § 4-30-37(AY15) is a ministerial duty which Delendants are bound

by law 1o carry out,

2, SCDOR and the Director's duty pursuant to S.C. Code Ana. § 4-30-37(A)8) w
administer and collect the Penny Tax Revenues raised in Richland County requires Defendants
W administer the levying and cnﬂccling ul the Penny Tax Revenucs.

3. SCDOR and the Director's duly pursuant to §.C. Code Aan. § 4-37-30(AXL5) is
to remit the Penny Tax Revenues collected in Richluand County ta the Treasurer, and this statuie
deseribes (he method by which the revenucs are ta be distributed to the county in which the tax is
imposed,

4. SCDOR and the Directar's duties pursuant o $.C. Code Ann. §§ 12-36-2660, 13-
4-10, 310(Y) and 387, 12-36-2660 are gencral authority under Tide 12-Taxation. These statucs
do nol chunge the specific nature of the dutics imposed on Defendants pursuant e
Transportation Act to remit Penny Tax Revenues (o the Treasurer on 4 Juarterly basis.

s, SCDOR and the Dircetar have u leved of statutory authority o gversee Richland

County's use of the Penny Tax Revenucs,

“The Director had ot yet heen appointed as the director ot SCDOR and became agency director i Junuary 20[4.
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6. SCDOR and the Director have a "special interest” in the County's use of the

Penny Tax Revenues sufficient 1o confer standing upon Defendants’ for the purpose of presenting,
| the claims in its Defense and Counterclaims.
! 7. SCDOR und the Director have standing based on the public importance ciception
for the Timited purpose of the resolulion of the unique issues concerning Richlund County raised
by thus case.

8. Other than to rcqucsi the issuance of a Writ of Mandamus, Richland County does
not have an adequate remedy at luw 10 recover the monelary dumages donc (o it if Defendants

fail 10 carry out its duties under the Transportation Act.

9. Defendants do not have the statutory awthority to move this Couri for 1he
appointment of a receiver.

[T IS FURTHER ORDERED THAT:

A Writ of Mandamus is issucd against the Dircctor requiring him to direct the
Department to allocate and remit all Penny Tax Revenues collected within Richland County,
including the July 2016 allocation and remittance due for the sccond.qurmcr of 2016 and all
future allocations und remiitances.

AND IT IS SO ORDERED.,

Gs, (< Z’ — R\‘ s

JL-xdgc G. Thomas ('oopm:
Fifth Judicial Circuit

August 2 2016
| Columbia, SC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

o

Richland County, Sovth Carolina,
Dacket No,: 2016-CP-40-3102
Plaintift.

V.

The South Carolina Depariment of Revenue,
and Rick Reames, 11T in his official

capacity as its Director, ORDER GRANTING PLAINTIFF'S
PETITION FOR WRIT OF [ &2
MANDAMUS, DENYING PLAINTIFFF%
MOTION FOR TEMPORARY."? &2
INJUNCTION, AND l)F‘NY]Nb’

¢

oot !
DEFENDANTS® MOTION P()j{ <o

O

)8

Dcfendants/Third Party
Plaintiff.

V.

INJUNCTION AND IN THE -

ALVERNATIVE APPOINTMENI OF
- RECEIVER o

RECEIVES

SEP 14 2016
SC Court of Appeals

Richland PDT, a joint venture consisting
of M.B. Kuhn Construction Co., Inc.,
ICA Enginccring, Inc.,

And Browanstone Construciion

Group, LLC, as a unit and individually.

Third Pasty Defendants.

M N e M N e e Nt e M e S M e e e e’ e e’ e e e S’

This matter came before the Court on June 28, 2016, by way of a Petition for Writ of

Mandamus and’or Motion For Temporary Injunction ("Plamti{fs Motion™) brought by Plaintift,
Richland County, Sauth Cuarolina, (*County.” “Richland Coumy,” or ~Plaintiff™) pursuant 1o
Rule 65, SCRCP, sceking ta require Defendaats, the South Carolina Department of Revenuoe and
Rick Reames, T in his official capacity as its director, ("SCDOR. “Dirvector,” or collectively
“Defendants™) to carry out their statutorily preseribed duties under the Opional Methods lor
Financing Transportution Facilities, S.C. Code Ann. §§ 4-37-10, et seq. CTranspertation Act™ or
“Ac”), Plaintll™s Motion vis a vis the Writ of Maadamus requests that this Courl direct

“Detendants o remit to the Treasurer collected Penay Tax Revenues for sales and use tax
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L.

transactions within Richland County, including the July 2016 allocation and remittance duc and

all future allocations and remiltances.” Plaintiff's Motion vis a vis the Temporary Injunction
requests that this Court “enjoin or otherwisc prohibit Defendant from issuing directives.
demands, or order on any matter rclated to Richland County's spending of the Penny Tax
Revenues,”

Additionally, the Court heard SCDOR and the Dircctor's Motion far Injunction or
Allernatively for the Appaeintment of a Receiver.  Defendants™ Motion is based on its
interpretation of the Transporiation Act to only authorize Plaintiff' 10 expend Penny Tax
Revenues on capital costs. SCDOR and the Direclor assert that because Richland County’s
expenditures include expenditures for administrative costs (non-capital costs). Defendants are
statutorily and equitably autharized to withhold the Penny Tax Revenue.

Benjamin E. Nicholson, 1V, Esquire, M. Elizabeth Crum. Esquire, Ray N, Stevens,
Esquire and Ray E. Jonces, Esquire, appeared for Richland County. James E. Smith, Esquire,
Dylan W. Goff, Esquire. Dana R. Krajack, Esquire, and Nichole M. Wooten, Esquire appeared
for Defendants.

For the reasons set forth below, [ GRANT PlaintilTs Petition for Writ of Mandamus.

FACTUAL/PROCEDURAIL BACKGROUND

On July I8, 2012, pursuant to the Transportation Act, Council enacled Ordinance No.
039-121HR  ("the Ordinance™) scheduling a referendum on November 6. 2012, (“the
Referendum™) for the purpose of seeking approval of the electors of the County of a penny sules
and use tax ("Penny Tax.”). The Ordinance provided for the County’s implementation ol the

Penny Tax upon approval by the electorate of the referendum. On November 6, 2012, the volers

' Presumably this interpretation would apply o any other counties adopting a sales and usce tax ordinance pursuant to
the Transportation Act,

(%]



approved the referendum. The results of the Referendum were challenged in Letts v Richland
County et al, Appellate Case No. 2012-213679. and on March 21[, 2013, the South Carolina
Supreme Court (*Supreme Court™) unanimously denied certiorari 0 the Letts chalienge of the
Reterendum. Prior 1o the County bringing this action. there have been no other court challenges
to the Ordinance in the almost four {(4) years it has been in effeet

Following approval of the Referendum, Richland County established the framework for
the implementation of the transportation improvement pragram (“Transportation Penny
Program™) 1o be paid for by the Penny Tax collected pursuant 1o the Referendum (“Penny Tax
Revenues™). The Penny Tax became elfective on May 1. 2013, and SCDOR hcg,u‘n collccting the
Penny Tax Revenue at that time. From May [, 2013, to date, SCDOR has remitted the Richland
County Penny Tax Revenue allocation to the South Carolina State Treasurer {the “Treasurer™) as
required by S.C. Code Ann. §4-37-30(15).

The chronology leading to this action began in April 2015, when the Director informed
the County Administrator that SCDOR intended 1o initiate a “review” of the “Rivhland County
Transportation Sales Tax™ passed by voter referendum in November 2012, On December 3.
2015, the Dircctor sent a letter to the County requesting the County “correct”™ its actions
“prospectively and by reimbursemcent for previously paid amounts™ from the Penny Tax. taking
the position that administrative expenses associaled with the Penny Tax Program could not be
paid from the Penny Tax Revenues.” On February 24, 2016, SCDOR sent « detter to the County,
reiterating its position that administrative cxpenses could not be paid with the Penny Tax

Revenues and thut Penny Tax Revenues could only be used for capitul projects.  SCDOR

- Delendants assert Lhat this Tetter gave the County the results ol its review aad put the County on notice that: (1) the
review had found clements of public corruption which had been turned over o law enforcement, (2) there were
clements of criminal tax activity which SCDOR's tax enforcement division was investigating, and (3} there were
improper and excessive expendilures of Penav Tax Revenues which fell outside the Transportation Acl. Only the
allegation regarding Penny Tax Revenues expenditure outside the Transpartation Act is properfy betore this Court

Y
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altached its "Report on Sales and Usc Tax for Transportation Facilities in Richland County”
("Report™) to the letter. This Report contained SCDOR and the Director’s instructions to the
County as to how the Penny Tax Revenues must be spent and allocated. On April 1, 2016,
SCDOR provided the County with a list of twelve action items, including recommending the
County use IRC § 263 and § 263(A) under the Penny Tax Program.

On April 27, 2016. SCDOR informed the County that unless it complicd with SCDOR
and the Director’s recommendations regarding cxpenditures of the Penny. Tax Revenues and
other matters, SCDOR’s monthly allocation of the County’s Penny ‘I'ax Revenues and July tax
distribution would be zero. In other words, SCDOR would withhold the Peony Tax Revenues it
had collected from sales in Richland County. [In their Answer, SCDOR and the Director state
that Penny Tax Revenues could only be expended for capital projects and it would withhold
remittance of the Penny Tax Revenues to the County until the County put into place the action
items SCDOR and the Dircctdr recommendued.

The County has consistently contended that it has the necessary safeguards in place
thraugh Government Accounting Standards and other measures, that SCDOR and the Director
dn not have the statutory authority 10 withhold the Richlund County Penny Tax Revenues, and
that SCDOR and the Direclor have a ministerial duty under the Transportation Act 1o remit the
quarterly Penny Tax Revenues for the second quarter of 2016 and thercafter to the Treusurer.

LAW/ANALYSIS

L. Plaintift's Petition for Writ of Mandamus is (ranted.

This Court is authorized 10 issue @ Writ of Mandamus by Art. V. § 20 of the Constitution
ol South Carolina (“Constitution™).  Rule 635. SCRCP sets out the procedure for issuing a

Mandamus. A Mandamus is a remedial writ (hal courts issue 1o order a governmental official or
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agency 10 perform his/its ministerial duties. ~lts principal [unciion is to command and execule,
and not to inquire and adjudicate; therefore, it is not the purpose of the writ to establish a legal
right, but to enforce one which has already been cstablished.”  Wilimon v. Greenville, 243 S.C.
82, 132 S.E.2d 169, 171 (1963); see also Knight v. Austin, 396 S.C. 518, 522, 722 S.E.2d 802,
804 (2012); Porter v. Jedziniak, 334 S.C. 16, 18, 512 S.I.2d 497 (1999) (The primary purposc
of & writ of mandamus is to cnforce an cstablished right and 1o enforce a corresponding
imperative duty created or imposed by law™y Redmond v. Lexington County Sch. Dist. No. 4,
314 S.C. 431, 445 S.E.2d 441 (1994) (a writ of muandamus i$ not appropriate for a dii%crelionary
authority); Sanford v. S.C. Stare Ethics Comm'n. 385 S.C. 483, 493-494, 685 S.E.2d 600, 605-
606 (2009),

For this Court to issue 4 Writ of Mandamus., the County must show:

(1) a duty of the Respondent|s] to perform the wci: (2) the ministerial nature of the

act; (3) the Petitioner’s specific legal right tor which discharpe ot the duty is

necessary; and (4) a lack of any other legal remedy. A ministerial act or duty is

onc which a person performs because of a legal mandate which is defined with

such precision as to feave nothing to the exercise ot discretion,

Fehvwards v. State, 383 S.C. 81,96, 678 S.E.2d 412, 319 (2009)(citing Wilson v. Preston, 378 S.C.
a1 354, 662 S.E.2d al 383): see ulso Sanford, 685 S.E.2d w1 606,

In deciding whether to grant the Petition for Wril of Mandamus, this Court musl review
the statutes at issue. The provisions in the Transportation Act that the County contends give rise
to Defendants™ ministerial duty to remit the Penny Tax Revenues to the Treasurer are:

The County is a political subdivision of the State of South Carolina (the “State™) and s a
creature of statute. SCDOR is also a creature of statule, operating as part of the exccutive branch
of government, S.C. Code Ann. § 12-4-10 (2014). SCDOR's general powers are found in S.C.

Code Ann. § 12-4-310 (2014). The position as the Director of the SCDOR is also created by

statute.  S.C. Code Anun. § 12-4-30 (2014). ~As a creature of statute, a regulatory body is
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possessed of only those powers expressly conferred or necessanily implied for it 10 cllectively
fulfill the duties with which it is charged.” Captain's Quarters Motor Inn, Inc. v, 8. Carolina
Coastal Council, 306 S.C. 488, 490, 413 S.E.2d 13, 14 (1991): see also Bazzle v. Huff (in re
Jorn W. Heaton, Inc.), 319 S.C. 443, 445, 462 S.E.2d 273, 274 (1995)("An administrative
agency has only such powers as have been conferred by law and must act within the authority
granted for that ;ﬁurpnsc."}. Any authority Richland County. SCDOR, or the Director has with
regard o regulation Qf the Penny Tax Revenues, the Penny Tux or the Penny Tux Program is
derived from the Transportation Act.

In construing a statute, the cardinal rule of statutory construction is that the intent of the
legislature must be ascertained and must prevail. State v Civ. of Florence, 406 S.C. 169, 173-74,
749 S.E.2d 516, 518 (2013). Language in a stalute .\"hnuld be given its plain and ordinary
meaning. Adoptive Parenis v. Biological Parents. 315 S.C. 535, 446 S.E.2d 404 (1994). The
statute must be read as a whole with cach section construed together. South Carolina State Ports
Authority v, Jusper Countv. 368 SC 388, 398, 629 S.C. 2d 624, 629 (2006). Finally, deference
must be given ta a specific statutary provision compated to a statute addressing an issue in
general terms, Spectre, LLC v South Caroling Doept. of Health und Environmentad Comirol, 386
S.C. 357,372, 688 S.E.2d 844, 852 (2010).

SCDOR is mentioned a limited number of times in the Transportation Act. Richland
County contends that under pravisions of the Transportation Act, SCDOR has the duty (o (1)
administer and collect Penny Tax Revenues (§4-37-30(A)8)): (2) remit the Penny Tax Revenues

to the Treasurer (§4-37-30(A)(15)) (3) remit unidentified Penny Tax funds to the Treasurer (§4-

37-50); and (4) notify the County when “the tax has raised revenues sufticient 1o provide the

greater of either the cost of the project or projects as approved in the referendum or the cost to
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amortize all debts related 1o the approved projects” (§3-37-30(AX5))."  The County further
contends that, as the executive director of SCDOR. the Director has a duty to see that the
statutory dutics of SCDOR are carried out,

A. THE TRANSPORTATION ACT

Art. VI Constitution, “Home Rule.” and the provisions of Act 52 place the ability to
raise and cxpend revenue for a county transportation tax squarely in the hands of Richland
County and its citizens following a referendum.  Article VI of the S.C. Constilution provides:
“The General Assembly shall provide by gencral Jaw for the structure, organization, powers,
dutics, functions, and the responsibilities of countics.™ S.C. Const., Art. VIII. scc. 7.

The General Assembly, atier the constitutional amendment was approved by the
electorate of South Carolinma, enacted the general law implementing Home Rule for local
government in South Carolina so that countics and other local governments can govern
themselves and not be subject Lo direction and control by the South Carolina legislative
delegations or State government.  See Hosp. Ass'n v, Civ. of Charleston, 320 S.C. 219, 464
S.E.2d L3, 17 (1998); Knigha v. Salisbury, 262 S.C. 365, 571, 206 S.E. 2d 875, 877 (1974).

Title 4 is the 1itle of the South Carolina Code of Laws cnacted by the General Asscmbly
o implement the general Jaws granting powers and dulics to county governments, In codifying
the Transportation Act, the General Assembly made it a part of Title 4 Counties -S.C. Code
Ant, §§ 4-37-10, et seq. (Supp. 2015). The General Assembly’s intent in passing the Act was to
grant additional luxing power and authority to counties o provide alternate meuns of tuading (or

the counties™ transportation needs.

' Other than §§ 4-37-30(AXS5), (B, (15) and $-37-50 discussed hercin, §84-37-30(A)4)(b) and (13} prescribe the
ather limited duties Defendants have in administering the Penay Tax that are not applicable here,
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The General Assembly uadopted Act 32, 1995 Acts and Joint Resolutions— The
Transportation Act and made the following legislative finding:

In furtherance of the powcers granted to the counties of this State pursuant to the
provisions of Section 4-9-3(, and Section 6-21-10 ¢t seq., of the 1976 Code, each

of the countics of this State is authorized to establish transportation authorities and

to finance. following the public hearing and referendum required in this act. the

cost of acquiring, designing, constructing, cquipping and operating highways,
roads, streets, and bridges. and other transportation-related projects, cither alone or

in partnership with other gavernmental entities including, but not limited to, the
South Carolina Department ol Transportation,

Act 52, Section 1, S.C. Acts and Joint Resolutions 1995, This language is the preamble and
introductory statement as to the purpose of the Act.
S.C. Cade Ann. §4-37-30(A) provides. in pertinent part:

To accomplish the purposes of this chapter, counties are empowered to impose . .
.rasales and use tax as provided in item (A) ...

(A) Subject to the requirements of this section. the governing body of o
county may impose by ordinance a sales and vse tax in an amount not to exceed
one pereent within ils jurisdiction for a single project or for multiple projects and
for a specific period of time to collect a limited amount of money.
Richland County chose 1o use the sales and usc tax provided for in §4-37-30(A) when it
adopted the Ordinance. 1 find that the Transportation Act was adopted by the General’ Assembly
in furtherance of Home Rule to give countics the authority to adopt ar alternate funding source

to pay the cost associated with transportation-reluted projects.

B. DEFENDANTS MUST PERFORM THEIR DUTIES UNDER THE TRANSPORTATION ACT,

Once Richland County Council enacted the Ordinance, the Referendum passed, and
SCDOR was notificd of the passage of the Referendum (§4-37-30(A)(4)(h)), SCDOR and the
Dircctor have certain mandatory o¢ ministerial duties they awst perform wander the Transportation

Act. A duly is “ministerial when it is absolute. certain, and imperative, involving merely the




exccution of a specitic duty arising from fixed and designated facts.” Wilsan v. Preston, 378
S.C. 348.354, 662 §.E.2d 38(), 383 (2008).

The General Asscmbly chose to use the word “must™ vis a vis the SCDOR's duties
prescribed in 8§ 4-37-30(A)X8) and (15) and the word ~shall” regarding SCDOR’s duties under
§8§ 4-37-30(AX16) and 4-37-50. Both the words “must™ and “shall™ are mandatory words and
dircct an agency to do something, “Must™ is mandatory language. Starnes v, South Caraling
Dep't of Pub. Sufery. 342 S.C. 216, 221, 535 $.1.2d 665. 667 (C1. App. 2000). Lqually. “shall”
is mandatory language. South Caroling Dep't of Highways & Public Transp. v. Dickinson, 288
S.C. 189, 190, 341 S.E.2d 134,135 (1986).

1. Defendants” Have the Duty to Administer and Colleet.

In support of its Pctition for Writ of Mandamus, the County cites to § 4-37-30(A)E).
This statute provides, in pertinent part: ~Jt|he tax levied pursuant to this section must be
administered and collected by the Department of Revenue in the same manner that other sales
and use taxes are collected. The Depurtment may preseribe the smounts which muay be added to
the sales price because of the tax,™ Centainly. the clear and unambiguous language of § 4-37-
30(A)(B), established SCDOR and the Director's duty to collect and administer the Penny Tux on
behalf of Richland County, as the governmental entity imposing the Penny Tux.

In Owen Industrial Products, Inc, v. Sharpe, 274 S.C. 193, 197, 262 S.E2d 33, 35
{1980), the Supreme Court addressed the administration and collection of taxes and held: " The
fact that all taxcs, whether county or school district, are levied by the county auditor and
collected and disbursed by the county treasurer is of no relevance in determining the present
question.” The mere act of administering the tay does not change the status of the tax.”™ As noted

by the Supreme Court years ago in issuing u writ of mandamus to compel a public official (o pay
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moncy 10 a county: “there can be no dispute of the proposition that when a public officer
receives money far the public use, he is trustee to receive such monjes and to pay them (o the

public official or function for whom or which they were intended.” Sumiter Connty v. Hurse. 189

S.C. 316, 319, | S.E.2d 242, 244 (1939). SCDOR und the Dircetor have not assericd that they

are not collecting the Penny Tax for Richland County's use for pubiic {runsportation related
projects. SCDOR and the Dircctor simply disagree with the County as to how the funds can be
expended under the Transporiation Act.

I find that §4-37-30(A)8) imposes on SCDOR and the Director the duty to levy the
Penny Tax, collect the Penny Tax Revenue, and assure that the Penny Tax Revenues collecied in
Richland County are properly accounted for as funds belonging (o Richland County.

2, Defendants” Duty 1o Remit the Penny Tax Revenues.

SCDOR und the Dircctor also have a duty to semit the Penny Tux Revenucs they collect

{o the Treasurer. S.C. Code Ann. § 4-37-30(A\)( 15) provides, in pertinent part: ~The revenues of

the tax collected in cach county [by the Department] pursuant to this section must be remitted to
the State Treasurer and credited 10 o fund separate and distinet from the gencral fund of the
State.”™

fn its plain and ordinary meaning. “remit” means o send {money) as a payment.” See
lmp:,"/’www.murriam—wc’bs!cr.c:()m/"dif'lio/zar_,v/rcwzi'l (June 23, 2016). Section 4-37-30(A)(15)
imposcs the ministerial duty on SCDOR uand the Dircctor 1o send the Penny Tax Revenues
SCDOR collects for Richfund County to the Treasurer on a quarlerly basis. This same statute
also imposes a duty on Richland County to use these revenues und interest earnings "only for the

purpose stated in the imposition ordinance.* S.C. Code Ann. §4-37-30(A)(15).

%do 1}




I find that the plain and unambiguous language of §4-37-3((A)(1S) imposes on SCDOR
and the Director the ministerial duty to remit the 2016 Second Quarter Penny Tax Revenue it
collects on behalf of Richland County 1o the Treasurer.

3 The Legislative [ntent of the Transpartation Act Is to Authorize Defendants to

Exercise a Duty to Remit the Penny Tax (o the Treasurer,

The cardinal rule of statutory construction is to ascertain the intent af the Legislature.
Section 1 of Acl 52 specifically states the legislative intemt behind the adoption of the
Transportation Act. The Legislature found that each county is authorized to finance “the cost of
acquiring, designing. constructing, cquipping and operating highways, raads, strects, und
bridges, and other transportation-related projects.”™  These legistalive findings are of importance
in determining whether SCDOR and the Directar have any discretionary authority to exercise
control over the Penny Tax as they claim. The County is given the authorily 1o exercise control
over its Penny Tax Program. The words “acquiritng. designing. ... and aperating”™ cannot be

ignored. See e.g., Srure v Thife, 312 S.C. 282, 440 S.E.2d 341, 354 (1994 "preamble of an act

may be uscd as a guide in determining legislative intent” and "[t]o define the purpose of the 1991
Ethics Act, one need look no further than the preamble™); Sloun v. Friends of Hunley, Inc., 393
S.C. 152, 711 S.E.2d 895, 898 (2011) (Supreme Court addressed legislative intent "as expressed
in the preamble to our FOIA statue"); Benjamin v. Housing Authority of Darlington County, 198
S.C. 79, 15 S.E.2d 737, 738 (194 1) (legislhative findings ure accorded "great weight because of
the high rcgard we hold for a coordinate branch of the government™); and Warson v. Sellers, 299
S.C. 426, 385 S.E.2d 369, 374 (Ct. App. 1989) (Court of Appcals cited Act's preamble as

"expressly stating” legislative intent). I find that the legislative intent of the Transportation Act
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is to give authority to the County (o administer and operate the Penny Tax Program and to usc
the Peany Tax Revenues and interest earnings only for the purpose stated in the Ordinance,

C. THE COUNTY HAS A SPECHIC LEGAL RIGHT ¥OR WHICH THE DISCHARGE OF

DEFENDANTS' DUTIES ARLE NECESSARY,

$.C. Code Ann. § 4-37-30(A) gives the County the autharity to impose the Penny Tax.
Richland County bas the express statutory right to have Penny Tax Revenues generated in the

County coltected, held, and accounted (or distinetly from any other taxes which SCDOR collects

and administers. S.C. Code Ann. § 4-30-37(A)8). Richland County, as the county imposing the -

Penny Tax. hus the express statutory righl to receive the guarterly distributions from the
Treasurer based upon SCDOR’s remitance of Penny Tax Revenues to the Treasurer. S.C. Code
Ann. § 4-37-30(15) (*"T'he State Treasurer shall distribute the revenues and all interest carned on
the tevenues while on deposit with him guarterly to the county in which the tax is imposed.”™.
SCDOR’s statutory mandate to remit the Penny Tax Revenues is “a corresponding imperative
duty created or imposed by law.” Porrer, 334 S.C.at 18, 512 S.E.2d at 497.

I find pursuant to the provisions of §§ 4-37-30(A)(8) and (15). the County has a specific
legal right to receive the Penny Tax Revenues collected in Richlund County.

D. THERE IS NO OTHER LEGAL REMLDY ¥OR THE COUNTY.,

The Transportation Act docs not provide an administrative remedy for the County to
challenge the recommendations of SCDOR and the Dircctor,  Defendants have stated in their
Answer that unless the County complics with the standards SCDOR and the Dircclor
rccommend, the funds rightfully due the County will be withheld. While SCDOR is an
administrative ageney of the State. its demands that Richland County comply with Defendants’

recommendations do not fall within the delinition of a “contested case™ under the South Carolina
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Administrative Procedures Act. Sve S.C. Code Ann. §§ 1-23-31(3) and [-23-305(3) (2005).

There is no other legal remedy for the County than mandamus.

This Court issucs a Writ of Mémdamus directing SCDOR and the Dircetor to remit the
Penny Tax Revenues for the quarter ending June 2016 10 the Treasurer as 1t routinely has since
the Ordinance became effective pursuant to Rute 65, SCRCP.

11. DEFENDANTS HAVE STANDING TO ASSERT THEIR MOTION, COUNTERCLAIMS, AND

TiuRD-PARTY COMPLAINT.

"To have standing. one must have a personal srake in the subject matter of the fawsuit.”
Sloan v. Greenville Cnrv., 356 S.C. 531, 544, 590 S.E.2d 338, 345-46 (Ct. App. 2003).
"Standing may be acquired: (1) by statute; (2) through the rubric of ‘counstitutional standing’s or
{3) under the ‘public importance’ exception.” S. Caroling Pub. Inierest Found. v. S. Carolina
Dep't of Transp., 412 S.C, (8, 24, 770 S.E.2d 349, 402 (Cr. App. 208S)citing ATC §., Inc. v
Charleston Cnty., 380 S.C., 91, 195, 669 S.E.2d 337, 339 (2008)). When addressing standing in a
dispute between two governmental agencies, the Supreme Court has held tﬁzﬂ if onc public
agency attacked “"the action of another, the complaining agency must at least show that is has
some special interest from which it is charged with responsibility that may be adversely affected
by the action attacked.” Camp 1. Board of Public Works, 238 S.C. 461, 469, 120 S.E2d 681,
684-85 (1961).

SCDOR und the Director have a level of statutory authority (o oversee the County's use
of the Peony Tax Revenues. S.C. Code Ann. § 12-4-10 charges SCDOR with the right and duty
to administer and enforce the revenue laws of this Stute.  Furthermore, pursuant to S.C. Code

Ann, § 12-4-311). SCDOR has broad awthority to facifitate tax administralion, regulation, and

- enforcement. The Transportation Act, in S.C. Code Ann. §4-37-30(8), specifically provides that

k.ﬁr'./g i3




the "tax levied pursuant to this section must be administered and collected by the Depastment of
Revenue in the same manner that other sales and ase taxes are collected.” SCDOR's authority
for tax administration, regulation, and enforcement as it relates to sules and usc taxes is provided
for by S.C. Code Ann. § 12-36-266(), which slates that the "Department of Revenuc shall
administer and enforce the provisions of 1his chapter [Chapter 36]." Finally, SCDOR and the
Director claim 10 have certain tiduciary duties owed to the ¢itizens and taxpayers of the State and
specifically Richland County. Given this level of statutory authority, SCDOR and the Director
have a "special interest” in the County's use of the Penny Tax Revenues sufficient to confer
standing upon Defendants' for the limited purpose of presenting the claims in its Motion, Cross
Claims, and Third Pany Complaint.

Fusthesmore, SCDOR and the Director have standing based on the public importance
exception.” South Curolina has long recognized (he public impartance exception to the general
standing requircments. ATC Sowth, Inc. v, Charlesron Caty., 380 S.C. 191, 198, 669 S.E.2d 337,
341 (2008). Standing is not inflexible and may be conferred upon a party when an issue is of
such public importance as to require 118 resolution for future guidance. fd. The nced for future
guidance through a connt resolution is the key W public importance analysis. S, Cuarolina Pub.
huerest Found,, 412 S.C. at 24, 770 S.E.2d at 402 (citing Baird v. Charleston Carv., 333 S.C,
519,531,511 S.E.2d 6Y, 75 (1999)). "It is this concept of 'future guidance' that gives meaning to
an issue which transcends a purely private matter and rises to the level of public importance.” d.
"For a court {o relux general standing rules, the matter of importunce must, in the context of the

case, be inextricably connected 1o the public need for courl resolution for future guidance.” fd.

*The County argues the public interest exception applies only (o private individuals and not o state agencies and
olficinls based upan the court’s holding in Stoan v, Greenville Caty., 356 S.C. 5310 548-49, 50010 S, F.2d 338, 347
{2003). After a review of South Carolina case law establishing the publiv interest exception, this Court could not
{ind any evidence ot such 4 limitation.
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In this case, the public intercst involved is the prevention of the unlawful expenditure of
money raised by taxation. See Sloan v. School Dist. Of Greenville Cnty.. 342 S.C. 515, 522, 537
S.E.2d 299, 303 (2000). The method in which the Penny Tax Revenucs are spent s a matter so
important to the citizens of Richland County that it is incxiricably connected to the aced for court
resolution for futvre guidance. As discussed above, the resolution of this issue will not only
impact the taxpayers of Richland County, but counties throughout the Stale with their own penny
tax programs. Thus, the County's spending of the Penny Tax Revenues is of sufficient public
impartance to confer standing upon SCDOR and the Dircctor for the limited purpose of the
resolution of the unique issues raised by this case,

L. MOTIONS FOR INJUNCTIVE RELIEE

The partics seeking to be enjoined in this case are both governmental entities—one a
county and political subdivision of the State and the other a State agency and its Director, an
ofticer of the State. Courts will restrain governmental agency actions "when they are clearly
outside its statutory powers, inconsistent with legislative intent, or if it can be shown that the
pending action of the agency is ultra vires or without authority.” Am. Jur.2d, Injunctions. § 158,
p. 754 (fints. omitted). Further, “|i]njunctions against government agencies will be granted when
the request ... secks to enjoin an agency from executing a law in an unlawful manner or from
executing an illegal measure.”™ Jd at § 159, p. 753 (ftnts. omitted). Finally.

[iinjunctive reliel is available against agency actions when they will result in

irreparable injury or an extraordinary irreparable harm. [lowever, an injunction

will not be granted when the complainant has an adequate remedy at law, As a

general matter, a plaintiff sceking to enjoin 1 governmental agency must

demonstrate that it has no access (o the ordinary remedy of monctary reliel.

Id at § 157, p. 753.




ln order to receive an injunction, @ parly must demonstrate that the opposing pacty’s

threatened actions will cause the party irreparable harm, it has a likelihood of success on the
merits, and it has no advquate remedy at law. Denman v, City of Columbia, 387 S.C. 131, 140-
41,691 S.E.Zd 465, 470 (2010): see also Ruwlison Road Homeowners Ass ' Ine. v, Juckson, 395
S.C. 25, 35, 716 S.E.2d 337, 343 (Ct. App. 2011).

Richland County’s Declaratory Judgment Complaint seeks a declaration “declaring
Richland County is not subject to Defendants” directives, demands, or orders on any matler
related to Richland County's spending of the Penny Tax Revenues.™ Richland County sceks to
“pnjoin or otherwise prohibit Defendants from issuing directives. demands. or orders on any
matter related to Richland County's spending of the Penny Tax Revenues.”

SCDOR and the Director's Decluratory Judgment seek a declaration that: (1) the
Ordinance is void on its lace: (2) the County has applied the Ordinance in a manner inconsi@tent
with the Transportation Act: (3) the Penny Tax Revenues have been expended in an improper
manncr 1hat is inconsistent with the 'I‘rzmsporwlin'n Act; (4) the County's unrestricted spending
prevents the SCDOR from fuifilling its duties and responsibilities under the Transportation Act;
(5) the County and Third Party Defendonts have engaged in a civil conspiracy and the
Department and Richlzdeoumy Tax Payers have suffered special damages so that the County
should reimburse the Penny Tax Revenues and Third Party Defendants should disgorge profits;
and (6) County and Third Party Defendants have cngaged in a constructive fraud and the
Department and Richland County Tux Payers have saffered special damages so that the County
should reimburse the Penny Tax Revenues and third panty defendants should disgorge profits.
Defendants seek a permanent injection:

Enjoining Plaintiff, and Third-party Delendants, from making any fusther
payments, expenditures, funding. contracts, or other obligations of Penny Tax
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Funds unless and until Plaintiff adopts and implements IRC 263/263A as a
standard, some other acceplable uniform standard. and/or other appropriate
sateguards 1o ensure that expenditures of Penny Tax Funds qualily as allowable
costs under the Act and therefore, are a propes use of Peony Tax dollars,

A. PLAINTIFF'S MOTION FORR TEMPORARY INJUNCTION IS DENIED,

Plaintifl's Maotion for Temporary Injunction is denied because the County is unable to
show there is no other adequate remedy al law in hight of the Courl’s decision above granling
Plaintifl's Pctition for a Writ of Mundamus. This Order requires the Director to direct the
Department to remit the 2016 second quarter Penny Tux Revenues to the Treasurer. Therefore, it
15 not necessary for the Court 1o further enjoin Defendants from taking actions to harm the
County. and Defendants Motion for Temporary Injunction is denied.

B. DEFENDANTS' MOTION FOR AN INJUNCTION 18 DENIED.

Defendants' Motion for Injunctive Relief is denied because SCDOR and the Director will
not suffer irreparable harm if the Injunction is not issucd against Plaintifl, SCDOR and the
Director have alleged they will be irreparably harmed, but they have failed (o cacry their burden.
None of the affidavits provided to the Court in support of Defendunts’ Motion discuss any injury
that cither the Department or the Director will suffer if the County conttnuces its Penny Tax
Program. Conscquently, Defendants' Motion (or Injunctive Relief is denied.

1V. DEFENDANTS' MOTION FOR APPOINTMENT 01 RECEIVER 1S DENIED.,

I find that SCDOR and the Dircctor do not have the authority to seek appointment of a
receiver,  Defendants are creatores ol statute operating as part of the c,\'uculilve branch ol
government.  S.C. Code Ann. § 12-3-10 (2014). Neither SCDOR nor the Director have the
statutory authority to petition the Court for appoiatment of a recetver o marshal, administer and

enforce the Penny Tux Revenues collected in Richland County. There is no statement in any




statute governing SCDOR that mentions appointment of a receiver.  Therclore. neither the
Director nor the Department has the amthority 10 request that the Court appoint a receiver.

The Legislature can expressly grant such authority to Defendants, but it has not done so.
Orther state agencies are given statutory authority {o request that @ court appoint a receiver. For
example, the director of the Department of [nsurance ("DOY” is given the authortty o request
the appointment ol a receiver,

If he considers it necessary. the dircelor or his designee may apply 10 4 judge of the

circuit court to issue an injunction restraining o domestic insurer whose certificate

of authority has been suspended, in whole or in part, from procecding further with

its busincss. The judge may immediately issue the injunction and, upon notice and

after a full hearing of the matter, may {a) dissolve or modily the injunction or

make it permanent. (D) make all orders and judgments necessary in the matter, and

(c) appoint agents or a receiver o take possession of the property and effects of the

insurer and to settle s affairs, subject 1o any rules and orders the court prescribes.
S.C. Code Ann. § 38-5-160. If the Geaeral Assembly had intended 10 give the statutory authority
to the SCDOR Director, it could have and would have done su, just as it did the Director of DOL
SCDOR and the Dircctor do not have authority to request that this Court place the Penny Tax

Revemies with a Receiver. Defendants™ Motien for Appointment of a Receiver is denied.

[ further find that SCDOR and the Director’s reguest for appointment of @ recetver is

untimely, Defendants clearly acquiesced in the County’s adoption ot the Ordinance passage ol

the Referendem in 2012, SCDOR implemented levying and collucting of the Penny Tax in May.
2013, Defendants do not dispute that SCDOR began colleeting and administering the Penny Tax
in May 2013” and began remitting the Penny Tax Revenue to the Treasurer in July 2013, I find
that having made quarterly remittance to the Treasurer pursuant ta ity statutory duties undes the
Transportation Act for some three years, SCDOR and the Director are not entitled, under any

equitable theory, for the appoinunent of i receiver.

* The Direcior had not yet been appointed as the direetor of SCDOR zod became ageney director ia Jaauaey 2014,




V. CONCLUSION

ACCORDINGLY, THIS COURT FINDS:

L. SCDOR and the Director’s duty to remit the Peony Tax Revenues {o the Treasurer
pursuant to S.C. Cade Anu. § 4-30-37(AX15) is a ministerial duty which Defendants are bound
by law fo carry out.

2. SCDOR and the Director's duty pursuant to 8.C. Code Ann. § 4-30)-37(A)(8) to
administer and collect the Penny Tax Revenues raised in Richland County requires Defendants
to-administer the levying and collecting of the Penny Tux Revenues.

3. SCDOR and the Director’s duty pursuan to 8.C. Code Ann. § 4-37-30(A)X15) is
to remil the Penny Tax Revenues collected in Richland County to the Treusurer, and this statute
describes the method by which the revenues are to be distributed to the county in which the tax is
imposed.

4,  SCDOR and the Dircctor's duties pursuam 0 S.C. Code Ann. §§ 12-36-2660, 12-
4-10, 310(9) and 387, 12-36-2660 are general authority under Title 12-Taxation. These statucs
do not change the specific nature of the dutics imposed on Defendants pursuant to the
Transportation Act to remit Penny Tax Revenues to the Treasurer on a quarterly basis,

5. Other than to request the issuance of a Writ of Mandamus, Richlund County does
not have an adequate remedy at law to recover the monetary damages done to it if Defendants
fail to carry out their duties under the Transportation Act.

0. Defendants do not have the statutory authority to move this Court for the

appointment of a reeeiver.




I'T' IS FURTHER ORDERED THAT:
A Writ of Mandamus is issucd against the Director requiring him to direct the

Department to remit the 2016 second quarter Penny Tax Revenues to the Treasurer.

. AND IT 1S SO ORDERED, ‘ZZ
| Cg

Judge G. Thomas C nopcr
Fifth Judicial Circuit

JuneZe_ 2016
Columbia, SC
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