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STATTI OF SOUTH CAROLINA ) IN TBE COURT OF COMMON PLEAS 
) FOR THE NINTH JUDICIAL CIRCUIT 
) CJVILACTION NO.: 2011-CP-IO-1739 COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

vs. 

Welch, Roberts and Amburn, LLP and 
Russell Patrick Welch, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) 
----~--------------~-----

This matter comes before me on Defendants' Motion for Summary Judgment based upon 

. the expiration of the statute of limitations. Having reviewed the pleadings and affidavits 

submitted by the parties, and having heard the argument of counsel, I HEREBY FIND AND 

ORDER AS FOLLOWS: 

1. The uncontroverted facts before the court demonstrate that: 

a. The Defendants were the tax advisors for the Plaintiff during the times 

relevant to the lawsuit; 

b. The Plaintiff incurred a tax liability in the State of New Yark in the 

amount of $4,296:49; 

c. On October 13, 2005; the Plaintiff issued a check made payable to Welch, 

Roberts & Amburn in the amount of $4,296.49, which check included the notation 

"Please Post to Account: DM Graham." The Plaintiff sent the check to the Defendants 

with the belief that the check would be used by the Defendants to satisfy the New York 

tax liability; 

d. On November28, 2005, the Defendants invoiced the Plaintiff for services 

rendered in the total amount of $6,656.00. The invoice reflected credit for the application 

of a payment in the amount of $4,296.49, thus leaving a balance due of $2,359.51. 
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e. On December 30, 2005, the Plaintiff remitted payment to the Defendants 

via a check made payable to Welch, Roberts & Amburn in the amount of $2,359.51, 

which check included the notation "Please Post to Account: DM Graham." 

f. The Plaintiff received notice from his bank on April 29, 2008 that the 

State of New York had placed a levy on his account for unpajd taxes. 

2. . The Plaintiff contends that he did not know and could not have known prior to 

April 29, 2008 or later that his check in the amount of $4,296.49 had not been used to pay the 

New York tax liability as he had intended. 

3. I find the Plaintiff's argument unpersuasive. There is no dispute offaet not only 

that the Plaintiff received an invoice on or around November 28, 2005 reflecting the application 

of the contested payment of $4,296.49 toward services rendered, but also that after having 

received the invoice, the Plaintiff remitted payment to the Defendants for the precise balance due 

ef $2)59.51 on December 30,2005. 

4. The Plaintiff knew or should have known as early as November 28, 2005, but not 

later than December 30, 2005, that his payment in the amount of $4,296.49 was not used to pay 

the New York tax liability as he allegedly intended. 

5. I find that more than three years have passed since the Plaintiff first lmew or 

should have known that his payment in the amount of $4,296.49 was not used to pay the New 

York tax liability as he allegedly intended, as a result of which his claims are barred by the 

expiration of the statute of limitations. 

IT IS SO OlllERED! 

Charleston, South Carolina 
January 11' , 2012 
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STATE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON 
ORIGINAL 

David M.'Graham,Jr., ) CIVIL ACTION COVERSHEET 
Plaintiff( s) ) 

) l t -CP- lO - l13C1 
vs. ) 

) 
Welch, Roberts, and Amburn, LLP; and, ) 
Russell Patrick Welch, ) 

(Please Print) , 

Submitted By: C. Cantzon Foster, II 
Bryan D. Caskey 

Address: 3100 Devine Street 
Columbia, SC 29205 

Defendant(s) ) 
SC Bar #: 
Telephone #: 
Fax #: 

Other: 

69501; 75754 
(803) 400-1921 
(803) 400-1951 

, E-mail: cantzon@fosterlawoffice.net 
NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and selVice of pleadings or other papers as 
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must he fiUed out completely, signed, and 
dated. A copy of this cover sheet must be selVed on the defendant(s) along ~th the Summons and Complaint. 

DOCKETING INFORMATION (Check al1 that apply) 

* If Action is JiJdgment/Sertlement do not complete 
[8J JURY TRIAL demanded in complaint. 0 NON-JURY TRIAL demanded in complaint.' 
o This case is subject to ARBITRATION pursuanl to the Court Annexed Alternative Dispute Resolution Rules. 
[8J Thjs case is subject to MEDIATION pursllant to the Court Annexed Alterna'tive Dispute Resolution Rules. 
o This case is exempt from ADR, (proof of ADR/Exemprion Attached) 

o 
o 
o 
o 
o 
o 

o 
o 
o 
o 

o 
o 
o 
o 

NATURE OF ACTION (Check 0/18 Box Be/all;) 

Contracts 

Constructions (100) 

Debt Collection (110) 

Employment (120) 

General (130) 

Hreach of Contract (1411) 

Other (199) 

Inmate Petitions 

peR (500) 

Mandamus (520) 

Habeas Corpus (5311) 

Other (599) 

Torts -'Professional Malpractice 

o Dental rvlalprawce (200) 

o Legal Malpractice (210) 

o Medical Malpractice (220) 

Previous Notice of Intent Case # 
20 __ -CI'-______ _ 

. D Notice/ File Med Mal (nO) 

o 
o 
o 
o 
o 
o 
o 

o 

I:8J Other (299) 
Professional Negligence-CPA 

Judgmcnts/Settlements 

Death Settlement (7()O) 

Foreit,'T1 Judgment (710) 

Ivlaglstrate's J11L1t,~l1ent (720) 

Minor Settlement (730) 

'l'ranscript Judgment (740) 

Lis Pendens (750) 

Transfer of Structured 
Settlement Payment Rights 
Application (76U) 

Other (799) 

Special/Complex /Other 

Environmental (600) 

Automobile Arb, (610) 

Medical (620) 

Other (699) 

0, Phannaceuticals (630) 

, 0 Unfair Trade Practices (640) 

o Out-of State Depositions (650) 

o 
o 

Torts - Pers!lIlallnjury 

0 Assault/Slander/Libel POOl 
0 Conversion (310) 

0 Motor Vehicle Accident (320) 

0 Premises Liability (330) 

0 I'roduCl$ Liability (340) 

0 l)C1'o~allnjury (350) 

0 Wrongftll Death (:l60) 
0 Other (399) 

Administrativc Law/Relief 

0 Remstate Drivel's l.icense (BoO) 

D JudiclOl ](evlew (810) 

0 I<cl!cf (820) 

0 Permanent InJunction (830) 

0 J 'orfelture-Petition (841l) 

0 J"orfeiture-Conscnl Order (850) 

D 
Other (89~) 

Real Property 

0 Claim & Delivery (400) 

0 Condemnation (410) 

0 Foreclosure (420) 

0 Mechanic's Lien (43U) 

0 Partition (440) 

0 l'ossession (450) 

0 Bui)ding Code Violation (460) 
0 Other (499) 

Appeals 

0 Arbitration (9()(J) 

0 Magtstrote-Civil (~1 0) 

0 Magistrate-Criminal (nO) 

0 Municip,d (930) 

0 Probate Court (940) 

D SCOOT (95(1) 

0 Worker's Comp (%Il) 

0 Zoning Hoard (970) 

D Public Sen;icc Commission (990) 

0 Employmcrt Security Comm (991) 

0 Other (91)9) 

Motion to Quash Subpoena in 
,an Out-of-County /\ction (660) 
Sexual Predator (510) 

C-4.~Dat., FCbrua.,,28,2011 Submitting Party Signature: 

Note: Frivolous civil proceedings may be subject to sancttons p rsuanr to SCRCP, Rule 11, and the South Carolina Frivolous Civil 
Proceedings Sanctions Act, S,c. Code Ann. §15-36-10 et. seq. 
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FOR MANDATED ADR COUNTIES ONLY 
Allendale, J\nderson, Beaufort:, CoLleton, F'-lorencc, Greenville, I-lampton, I-lorry, 

Jasper, Lcxington, Pickens (Family Court Only), Richland, Union and York 

SUPREME COURT RULES REQUlRJ:-: THE SUBMISSION OF ALL CTVIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWJSE EXEMPT. 

You arc required to take the following action(s): 

1. The parties shall select a neutral and file a "Proof of ADR" form on or by the 210,11 day of the filing of this 
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then 'appoint a 
primary and secondary mediator from the current roster on a rotating basis from.among those mediators 
agreeing to accept cases in the coun ty in which the action has been filed. 

2. The initjal ADR conference must be held within 300 days after the filing of the action. 

3. Pre-suit medical malpract.ice mediations required by S.c. Code §15-79-125 shall be held not later than 120 days 
after all defendants are served with the "Not.ice oflntent to File Suit" or as the court directs. (Medical 
malpracLice mediation is mandatOlY statewide.) 

4. Cases are exempt from j\DR only upon the following grounds: 

a. Special proceeding, or actions seeking extraordinary relief sLlch as mandamus, habeas corpus, or 
prohibition; 

h. Requests for temporary relief; 

c. Appeals 

d. Post Conviction relief matters; 

e. . Contempt of Court proceedings; 

f. Forfeiture proceedings brought by governmental entities; 

g. Mortgage foreclosures; and 

h. Cases that have been previously subjected to an J\DR conference, unless otherwise required by Rule 3 
or by statute. 

5. In cases not subject' to J\DR, the Chief Judge for Adminis trative Purposes, upon the motion of the court or of 
any party, may order a case to mediation. . 

6. Motion of a party to be exempt" from payment of neutral fees clue to indigency should be ftled with the Court 
within ten (10) days after the ADR conference has been concluded. 

Please Note: You must comply with the Supreme Court Rules regarding ADR. 
Failure to do so may affect your case or may result in sanctions. 
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STATE OF SOUTH CAROLINA ) 
COUNTY 0[1 CHA RLESTON ) 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 

) 
David M. Graham, Jr., ) Civil Action No.: H --CR -to - \1?,Q 

) 
Plai n tiff, ) 

) 
vs. ) 

OJ 
) SUMMONS"<' 

Welch, Roberts, and Amburn, LLP; and, ) 
Russell Patrick Welch, ) 

) 
Defendants. ) 

--------------) 

TO: THE DEFENDANTS, NAMED ABOVE: 

\ 

\ 
\ , 
\ 
\ 
\ 

\ 
\ 
\ 

\ 
\ 

You are hereby summoned and required to answer the Complaint in this action, a copy of 

which is attached hereto and herewith served on you, and to serve a copy of your answer to the same 

upon the subscriber at 3100 Devine Street, Columbia, SC within thirty (30) days after the service of 

same, exclusive of the day of such service. If you fail to answer the Complaint within the thirty (30) day 

period, Plaintiff will apply to the court for the relief demanded therein and judgment will be taken 

against you by default. 

Febmary 28, 2011 
Columbia, South Carolina 

Columbia, South Carolina 29205 
(803) 400-1921 
(803) 400-1951 Facsimile 
COUNSEL FOR PLAINTIFF 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 

David M. Graham, }:., 

Plaintiff, 

vs. 

Welch, Roberts, and Amburn, LLP; and, 
Russell Patrick Welch, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------.----------) 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 

Civil Action No.: n -CP-lO -\1f3C) 

---J 
'c;::> 

cP ~::: 
COMPLAINT''': ~ 

\ \ 1"""' 7J 
aURYTR1AL~E~ED) \ 

\ ~'y' -.JJ 
, O-,:;J 
\ ..... ,:--£ ~ . ...".-.:::.> 

\ ~;; C? 
\ 38. r..J) 

\ . G~ ~ 

COMES NOW, Plaintiff, complaining of the Defendants, by and througE his undersigned 

counsel, who would hereby show unto this Honorable Court as follows: 

JURISDICTION AND VENUE 

1. Plaintiff is a citizen and resident of the State of Florida 

2. Defendant, Russell Patrick Welch (hereinafter referred to as "Defendant Welch"), is a citizen 

and resident of Charleston County, South Carolina; a Certified Public Accountant; and a 

principal partner of Welch Robe!ts and Amburn, LLP Q1ereinafter referred to as "Defendant 

WRA"). 

3. At all times relevant to this action, Plaintiff was a client of Defendant Welch and Defendant 

WRA. 

4. Defendant WRA is a limited liability partnership formed and existing pursuant to the laws of 

the State of South Carolina with its primary place 6f business in Charleston County, State of 

South Carolina. 

5. Defendant WRA is engaged in the business of tax preparation and accounting services. 

6. This Court has subject matter jurisdiction over the issues raised herein, personal jurisdiction 

over the parties hereto, and venue is proper in Charleston County, South Carolina. 

PAGE10F8 
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GENERAL ALLEGATIONS 

7. The preceding paragraphs are incorporated by reference as if stated herei.n verbatim. 

8. A tall tirnes relevant to this action, Defendant Welch and Defendant WRA were employed as 

financial and tax advisors to Plaintiff and did in fact render tax preparation and financial 

services to Plaintiff, including, but not limited to rendering tax advice, preparing tax returns, 

and paying taxes owed by Plaintiff with Plai.ntiff's funds. 

9. Plaintiff reposed special confidence in Defendant Welch and Defendant WRA to act in good 

faith and regards to Plaintiffs interests. 

10. On or about October, 2005, Defendants informed Plaintiff that Defendant owed $4,296.49 

(hereinafter also referred to as the "Tax Payment") to the New York Tax Commission. 

Defendants then requested that Plaintiff provide Defendants with this amount so that they 

could in turn make the Tax Payment on Plaintiff's behalf. 

11. On or about October 13, 2005,' Plaintiff caused a check to be issued and delivered to 

Defendant WRA in the amount of $4,296.49 for the specific purpose of having Defendants 

in turn make the Tax Payment on Plaintiffs behalf. (See Exhibit 1). 

12. The Defendants subsecluently received the above-referenced check and accepted it. 

13. Defendants tl1en caused Plaintiff to believe that they had timely paid the Tax Payment on 

Plaintiff's behalf. 

14. On or abollt April 29, 2008, Plaintiff received correspondence from Wachovia Bank, N.A. 

informing him that a tax levy had been directed against him from the Commissioner of 

Taxation and Finance of New York in the amount of $5434.88. (See Exhibit 2). 

15. Upon receipt of this tax levy, Plaintiff realized that the Defendants had not paid the Tax 

Payment on his behalf. 

PAGE 2 OF 8 

7 



16. On April 29, 2008, the total amount of $5,534.88 was debited from Plaintiffs Wachovia 

bank account in sa6sfac6on of the tax levy, which included a $100 non-refundable 

processing fee. (See Exhibit 3). 

17. Defendants have not provided Plamtiff with an accounting of the original $4,296.49 paid to 

the Defendants. 

18. Defendants have not returned the original $4,296.49 to Plaintiff. 

FOR FIRST .CAUSE OF ACTION 
(PROFESSIONAL NEGLIGENCE) 

19. The preceding paragraphs are incorporated by reference as if stated herein verbatim. 

20. Defendant Welch is a Certified Public Accountant, licensed by the South Catolma Board of 

Accountancy. 

21. Defendant WRA is an accountillg ftrm licensed the South Carolina Board of Accountancy. 

22. Defendant Welch and Defendant WRA had an accountant-client rela60nship due to the fact 

that they performed accounting services for Plaintiff. 

23. Defendant Welch and Defendant WRA owed a certain standard of care m dealing with 

Plaintiff as their client. 

24. Defendant Welch and Defendant WRA breached th.is standard of care towards Plamtiff m a 

willful, reckless, and grossly negligent manner based upon the allegations as set forth herem. 

25. Plaintiff was directly and proximately harmed by the willful, reckless, and grossly negligent 

conduct of Defendant Welch and Defendant WRA in the amount of $4,296.49 along with 

additional fees, penalties, and interest.in the amount of $1,238.39, totaling actual damages to 

Plaintiff m the amount of $5,534.88. 

26. Based upon the foregoing, Plamtiff is informed and believes that he is entitled to judgment 

agamst th~e Defendants, jointly and severally, in the sum of $5,534.88 as actual damages with 

pre-judgment and post-judgment mterest thereon. 

PAGE 3 OF 8 
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27. Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment 

against the Defendants, jointly and severally, for punitive damages in an amount to be 

determined at trial, for the fees and costs of this action, an.d for such other and further relief 

as tlus Court may deem just andproper"al{with pre-judgrpent and post-judgment interest 

thereon. 

FOR'SECONDCAUSE'OFACTION 
, " . ' . 

(BREACH OF FIDUpARY DUTY) 

28. The preceding paragraphs are incorporated by reference as iEstated herein verbatim. 

29. Upon information and belief, Plaintiff reposed a special confidence and trust in Defendants 

and Defendants owed Plaintiff a fiduciary duty to act in Plaintiff's best interests. 

30. Upon information arid belief, 'Deferidants 'breached' their fidllciary duty to J)laintiff by, " 

among other things, failing to saJe[?'uard Plaintiff's funds, failing to pay the Tax Payment, 

misleading Plaintiff to believe theT~i Payment was made, keeping th~ Tax Payment for , 

their own benefit, failing toreimb~rse Plaintiff for the Tax Payment, interest and peqalties 

accrued due to Defendants' t>reach~ 

31. Bas~d upon the foregoing, Waintif(is'iilformed and believes that he is entitled to judgmenL' 

against the Defendants, jointly anp severally, in ~he sum of $5,534.88 as actual damages 'ry'ith:" 
~ : . ~ .. , . . 

pre-judgment and post-judgment interest thereon. 

32. Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment 

against the Defendants, jointly ,and severally, for punitive damages in an amount to be 

determined at trial, for the fees and costs of this action, and for such other and further relief 

as this Court may deem just and proper, all with pre-judgment and post-judgment interest 

thereon. 

PA,GE 4 OF 8 
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FOR A THIRD CAUSE OF ACTION 
(FRAUD) 

33. The preceding paragraphs are incorporated by reference as if stated herein verbatim. 

34. The Defendants made a false representation to the Plaintiff that they had made the Tax 

Payment on his behalf. 

35. The false representation made to Plaintiff was a significant and material representation, 

leading to Plaintiff's damages. 

36. The Defendants had either knowledge of the falsity of the statement or acted with a reckless 

disregard for the truth or falsity of the statement. 

37. The Defendants made the representation to Plaintiff with the intent that Plaintiff would act 

upon the statementby considering the Tax Payment to be made; Plaintiff was ignorant of 

the statement's falsity; Plaintiff relied on the truth of the statement; Plaintiff had a. right to 

rely on the statement; and Plaintiff was subsequently injured by the statement in the actual 

amount of $5,534.88. 

38. Ba~ed up?n the foregoing, Plaintiff is inform~d al)d, believes that .he is entitled.to judgment 

against the Defendants, jointly and severally, in the sum of $5,534.88 as actual damages· ~ith· . 

pre-judgment and post-judgment interest thereon. '- : . 

. 39. Based upon the foregoing, Plain6ff is informed and believes that he is entitled to judgment 

against the Defendants, jointly and severally, for puni6ve damages in an· ambunt to be 

determined at trial, for the fees and costs of this action, and for such other and further relief 

as this Court may deem just and proper, all with pre-judgment and post-judgment interest 

thereon. 

PAGE 5 OF 8 
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FOR A FOURTH CAUSE OF ACTION 
(NEGLIGENT MISREPRESENTATION) 

40. The preceding paragraphs are incorporated by reference as if stated hereill verbatim. 

41. The Defendants made a false representation to the Plaintiff that they had made the Tax 

Payment on his behalf. 

42. The Defendants had a pecuniary interest in making tl1e false representation to the Plaintiff 

that they had made the Tax Payment on his behalf. 

43. The Defendants owed a duty of care to the Plain6ff to see that truthful information was 

communicated to the Plaintiff regarding the status of t11e Tax Payment. 

44. The Defendants breached their duty of care to the Plaintiff by failing to exercise due care, 

and addi60nally willfully, recklessly, and inten60naUy misrepresented the status of the Tax 

Payment to the Plain6ff. 

45. The Plaintiff was justified in relying on the Defendants' misrepresentation as to the status of 

the Tax Payment. 

46. The Plaintiff suffered a pecuniary. loss as a direct and proximate result of reliance on the 

misrepresen ta cion. 

47. Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment 

against the Defendants, jointly and severally, in tl1e sum of $5,534.88 as actual damages with 

pre-judgment and post-judgment interest thereon. 

48. Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment 

against the Defendants, jointly and severally, for punitive damages in an amount to be 

determined at trial, for the fees and costs of dUs action, and for such other and further relief 

as this Court may deem just and proper, all with pre-judgment and post-judgment interest 

thereon. 

pj\GE 6 OF 8 
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FOR A FIFTH CAUSE OF ACTION 
(CONVERSION) 

49. The preceding paragraphs arc incorporated by refeJ:ence as if stared herein verbatim. 

·50. Upon information and belief, Defendants converted Plaintiff's funds to their own use 

without Plaintiff's permission. 

51. Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment 

against the Defendants, jointly and severally,.in the sum of $5,534.88 as actual damages with 

pre-judgment and post-judgment interest thereon. 

52. Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment 

against the Defendants, jointly and severally, for punitive damages in an amount to be 

determined:attrial, f~'r·i:he fees and costs of this action, and for such oth~r'and fur'ther relief 

as this Court may deem just and proper, all with pre-judgment and post-judgrnen~ interest 

thereon. ' 

FOR A SIXTH CAUSE OF ACTION 
(ALTERNATIVELY; UNJUST ENRICHME~T) 

53:' Theprececlingpa;agraphs are incorporated by reference as:if stated herein yerbatini. 

54. Plaintiff provided $4,296.49 to the Defendants for the express and single purpose of having 

Defendants pay th~Tax Payment on Plaintiff's behalf. 

55. The Defendants did not make the Tax Payment and have fwed to return the funds to 

Plaintiff. 

56. Alternatively, based upon the foregoing, Plaintiffis informed and believes that he is entitled 

to a judgment for actual damages against the Defendants, jointly and severally, in the amount 

of $4,296.49 w.ith pre-judgment and post-judgment interest thereon. 

PAGE70r8 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that this Court: 

A. For the first five causes of action, award judgment agaU1st Defendants, jointly and 

severally, in the sum of $5,534.88 as actual damages with pre-judgment and post-

judgment interest thereon; 

B. Award judgment against the Defendants, jointly and severally, for punitive damages in an 

amount to be determined at trial, for the fees and costs of tlus action, and for such other 

and further relief as this Court may deem just and proper, all with pre-judgment and 

post-judgment interest thereon; and, 

C. Alternatively, for the Sixtl1 cause of action, award judgment for actual damages against 

the Defendants, jointly and severally, in the amount of $4,296.49 with pre-judgment and 

post-judgment interest thereon. 

February 28, 2011 
Columbia, South Carolina 

Bryan D. Cas e 
FOSTERL\W'OFFICE, LLC 
3100 Devine Street 
Columbia, South Carolina 29205 
(803) 400-1921 
(803) 400-1951 Facsimile 
COUNSEL POR PLAINTIFF 

PAGE80F8 
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PA Y Four Thousand Two Hundred Ninety SIX and 49i1 00 Dollars 
TO THE 
OflDER Of'. WELCH ROBERTS & AMBURN 

157 E BAY ST 

A..IOi cn::]o\l: .. ~ 
'~1tO. 

Notes 

CHARLESTON, SC 29401-2124 

~ 004941120 

., 

Item Amount Item Serial Item RfT Item Account Item Sequence 

$4,296.49 000009110179021 007590148' 000091790026943950 0005715464562 

Wachovia certifies that the above image is a true and exact copy of 

Date' 

10-20·2005 

the original item issued by the named customer, and was produced from original 
data stored in the archives of Wachovia, its predecessors o'r successors. 
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Apr29,2008 

david m graham jr 

APT 1208 

1621 BAY ROAD 

PO Box R6(i7 PA4418 

Philadelphia, PA 19101-8667 

MIAMl BEACH, FL 33139 

RE: 

ACC01'NT TYI'[~ 

DDA 

Dear: david m graham jr . 

Accm;NT :\'t:\HH~I~ 

10101li332944~ 

BOI.DINe; c\!\IOtl:Vr 

$5,534.88 

We regret to i 11 form you that WachoviaBank NA has been served with a Tax Levy 
directed against you i'roril theCOMMlSSLONER OF TAXATION AND FrNANCE 
Of NEW YORK in the amollnt of $5,434.88. 

Unless the Ta\ Levy is released within 14/21 days" on 5123/2008, we will be required 

by the COMMISSIONER OF TAXATION AND FJN.A.N.CE OF NEW YORK to pay 
the amount that has been debited from yOll!" aCCollllt(S) as referenced above. A 

'~~P!l2t9.v~RU~!llil1,~l.tr}]~&~~5Jpg fee will be charged against the account(s) . 
referenced above. . , . 

rf you have any questions concerning this malter, you may contact the 
COMMISSIONER OF T/\XATION AND FINANCE OF NEW YORK as indicated 
on the bank levy copy atrached. 

Any questions conccming this legal docllment should be directed \0 the Plaintiffs' 
attorney or Agent who~e name and, address appears on the enclosed copy. Please 
note that cCltain funds are exempt from attachment pursuant to federal and/or state 
law. If your account conrainsfunds that are exempt from attachment, you must 
contact the Plaint.iffs attorney or government agency that is requesting the funds. It is 
your responsibility to take the steps necessary to protect your interest in this matter. 

Sincerely, 

Servicenter Associate 

Enclosures: 
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4
New York State Department of 
Taxation and Finance 
NVS AR LEVY RECEIVABLES 
POBOX4137 . 
BINGHAMTON, NY 13902-4137. 

Tax Compliance levy 

WACHOVIA BANK NA 
3709 RIVERDALE AVE 
BRONX NY 10463. 

Levy rD: E-000721439-L007-3 

Taxpayer ID: 247-72-0251 

First and Final Demand 

Garnishee 

If you have any questlons,.please 
call: (800) 872-7400 

Under authority of the Tax Law of the State of New York and Section 5232(a) of the Civil Practice Laws and Rules in 
the matter of the Commi'ssitlner of Ta~ation and Finance of the state of New York, Judgment Creditor -
against: DAVID M GRAHAM JR 

156 SEA MARSH DRIVE . .'. 
JOHNS ISLAND SC 29455-5505 

Accounts listed herein and any others which exist· . 

. Judgment' . 

. Debtor(s) 

Warrant 10 <;:ounty Date Docketed Original Warranted Amount Current Balance Due 

E-000721439-WOO5-9 ALBANY 2120/06 $. i.i(4:.i~9 '{{!;; 2§~r.ii.'!0i $ 5,434:88 
;..t:.iQ..; "Ifi;!;·l"l~'.w..:! 

.. 

.. 

Total Amount Due, Owing and Unpaid .. $ "~~5''434~8'if'1i~1{ ~>{,' ",~_ i·,,: .•. : __ ll1. .. ,". 

It appears that you are indebted to the above named judgment debtor(s) or that you are in possession or custody of property 
not capable of delivery which you know or have reason to believe that the judgment debtor(s) has(have) an interest. 

You are required by Section 5232(a) of the Civil Practice Laws and Rules to Immediately transfer to the undersigned all personal 
property not capable of delivery in which the judgment debtor(s), not deceased, is(are) known or believed to have 'an interest 
now in pr hereaft.er coming Into your possession or custody as may be necessary to satisfy the total amount due a~ set forth 
herein including all debts now or coming due from you to the judgment debtor(s) together with any other lawful additions 
including fees, costs and expenses of this levy, if any, to· execute anydocuments necessary to affect such transfer or payment; 
and to comply with any and all further provisions .of such section. 

Dated: 4/28/08 

SIgnature: 

o Account closed o No ~ccoun1 balance 

o No account ever existed 0 Other (attach explanation) 

o Payment enclosed $ __ ~ _____ _ 
(Make check or money order payable to the Commissioner of Taxation 
and Finance. Enter the Levy ID indicated above on the payment.) 

D.TF-981 (10/06) AJ00002220 1091700 

E000721439L0073 

.......... J9 ... 

Name: K ARKISON'-I 
. /' ! 

. Title: Deputy Tax siom irsioner 

~ __ -"-__ Time 

Please refer to the back of this form for 
additional information and mailing instructions. 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

vs. 

Welch, Roberts, and Amburn, LLP; and, 
Russell Patrick Welch, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

') 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 

Civil Action No.: ___________ _ 

EXPERT AFFIDAVIT 
(PER S.c. CODE § 15-36-100) 

EXPERT AFFIDAVIT OF B. Michael Goldson' 

I, the undersigned B. Michael Goldson, being duly swom, depose and state as follows':, 

1.1 am a resident of Charleston, South Carolina. 

2. i a~ currently a c~rtified public accountant \~th Goldson & Company in 'Charleston, Sbuth, 

, : Carolina: 

3. 1 received my BS in Business Administration/Accounting fr()m the University of S.outh· 

. " .' '. ~ .' .' :' 

Carolipa in December of 1978 and my CPA license in 1981. I am in good standing alld, ' 

: ,', lic~nsed asa Ceitified Public Accountant ill the State of South Carolilla.' ' 

,'" 4; ~y cum/ulum vitae is attached hereto and incorporated herein, by refere~ce. 

5. My subjects of expertise include accounting, auditing, tax preparation, and tax advice. 

6. I have been asked to offer my opinion as an expert in accounting~ tax preparation, and tax 

advising, including and specifically as to whether the Defendams breached the applicable 

standard of care owed to its client, David Graham, in connection with their representation 

related to a certain tax paymen.t to the New York State Department of Taxation and 

Finance .. 

7.' In connection with reaching my professional opinion, I have reviewed at least the followillg' 

documents, which 'are attached hereto: 

PAGE 1 OF 3 
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a. chdck payable to Welch 'Roberts &. Amburn (dated 10/13/05); 

b. Collection Notice ( dated 3/17/08); 

c. Tax Compliance Levy (da~ed 4/28/08); 

d. Corresp~nding banking records for 4/16/08 through 5/14/08; and, 

8. Additionally, I have reviewed and am familiar with the Code of Professional Conduct of the 

American Institute of Certified Public Accountants (as adopted January 12, 1988, as 

amended). ' 

9. ' These are among the documents I would usually review and consider as an expert in reviewing 

a matter for possible accountant malpractice and to determine the duties and standard of care 

which should be exhibited by an accountant in connection one or more of the parties ther~in 

and to form an' opinion as to where duties existed and whether a breach of duty has occurred. 

My review of these materials varied in degree, depending upon my perception of necessity. 

. ' . 
1'0. In submitting this affidavit, I have assumed the accuracy and completeness of the materials 

, listed above. 

11. Based on my reVIew of the' docUlTlents listed above, and more than Thirty years of 

experience, I have concluded that Defendants committed multiple breaches of the standard 

of care that certified public accountants in the field of tax preparation; tax advice, and tax 

payments owe to their clients in the following ways, among others: 

a. Failing to pay taxes on behalf of David Graham in a timely manner after collecting 

such funds for this purpose; 

b. Failing to disclose to David Graham that they failed to make the tax payment; 

c. Failing to refund the money David Graham provided Defendants to pay his tax 

payment; and 

d. Failing to provide an accounting to the client of the client's funds. 

PAGE20F3 
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12. It is therefore my op111lOn that the acts. set forth above, 111 context of the facts and 

circumstances of this matter as I understand them constitute a failure to comply with 

established profe"ssional standards, including standards set forth by federal or state law, and 

additioI?ally constitute a violation of the code of professional ethics adopted by the board or of 

the AICPA Professio~al Standards: Code of Professional Conduct. 

13. It is therefore my opinion that the acts set forth above, in context of the facts and 

circumstances of this matter as I understand them, constitute a breach of the standard of 

care for a certified public. accountant who collects taxes on behalf- of a client in South 

Carolina. It is also my opinion that the aforesaid breaches, either singly or in their entirety, 

.pro:icim~tely caused damages to David Graham. 

14. I have been retained as an expert witness by counsel for David Graham. My expert opinions 

are based upon the evidence available to me at thi~ time and are subject to expansion and 

modification as further evidence or issues develop. 

FURTH~R AFFIANTSAYETH NC>T. 

for South Carolina 
lOnExpires: 06-10-2012· 

B.Mic 

PAGE30F3 
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B. Michael Goldson 
198 East Bay Street; Suite 300. 
Charleston, South Carolina 

Certified Public Accountant since 1981; Managing member of Goldson & Company, 
. LLC., CPA's, Charleston, South Carolina 

. . 

Previous professionalaffiliation withClarks6n, Harden, and Gantt, CPA's (later merged 
witb Ernst & Young, CPA's), Columbia, South Carolina; Previous positions: Controller 
of regional real estate development and construction company; Vice-President, Finance 
of an independent mortgage banking company. 

Education: University of South Carolina School of Business Administration (B.S. 
Business Administration - Accounting, 1978). 

Member of the American Institute of CPA's and South Carolina Association of CPA's 
since 1981. 

Past member of board of directors: Charleston Area Arts Council - Lowcountry Arts & 
Cultural Council 
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PA Y Four ThouS$lnd r",'O Hundred Ninety SIX and 49;100 Dollars 
TOTHE 

$*U"4,296.49 
ORDER OF, WELCH ROSERIS & AMBURN 

157 E BAY ST 
CHARLESTON, SC 29401-2124 nz/~i~w 

""'IS LS A BU PAY'''''t:~ t {)I·AI"l ...... tLl' 15 Df.\A~~ 
BY tiL TAy ......... T E conp.<)fV. T(_'''' M r~(A...t T R£C<h .. l{SC 

II ~ au! InllfIlUIlIII:mUI:I'lJilll1 

o 04 9~4112 0 

Item Amount' 

$4,29649 

'j 

. I 

Item Serial Item R/T Item Account Item Sequence Date 

000009110179021 007590148 000091790026943950 0005715464562 10-20-2005 

Wachovia certifies that the above image is a true and exact copy of, 
the original item issued'by the named customer, and was produced'from original 
data stored in the archives of Wachovia, its predecessors or successors, 

Page 1 
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Crown Classic Banking 
. '.' 01· 

WACHOVIA 
1010183329448 036 30 

Electronic Delivery 

1 •• 1111.11'11.11 •• 11.1.1.1111111' 
OA VIO M GRAHAM 
MELORA ZOFFOLI 
1621 BAY RoAD 
APT 1208' 
MIAMI. BEACH FL 33139· 

Crown Classic Banking. 
Account number: 
Account owner(s): 

1010183329448 . 
DAVID MGRAHAM . 
MELORA ZOFFOCI' 

Account Summary . 
. Opening balance 4/16 . 

Deposits and other credits 

Interest paid 

Checks 

Other withdrawals and service fees 

Closing balance 5/14 . 

Deposits and Other Credits 
Oaie 

4/23 

4/29 

Amount Oescription 

.195.48 . DEPOSIT 

805.33 DEPOSIT. 

$788,431.88 . 

26,025.81 + 

16:86 + 

204,525.75 -

525,592.51 -

$84,356:29 . 

o .9 

PB 

4/29 25,000.00 . FUNDS TRANSFER (ADVICE 2008042900031331) 
. RCVD FROM HSBC BANK USA. IBANK OF BERMUDA 
ORG=1~ODDJAMESJASON 
RFB=TT HLN137395MNY OBI=DAVID GRAHAM BOAT 
REF=120417922 04/29/08 12:08PM ET . 

5/01 25.00 SERVICE fEE REFUND . . 

5114 16.86 INTEREST FROM 04/16/2008 THROUGH 05/14/2008 

Total I ~~~----~$=26~,O~4~2~.6=7 

Interest 
Number of days this statement period 
Annual percentage yield earned 
Interest earned this statement period 
Interest paid this statement period 
Interest paid this year 

WA~HOVIA BANK, N.A., THE GRAND 

29 
0.08% 

$16.86 
$16.86 
$33.81. 

25 

'4116/2008 thru 5/1412008 
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, Crown Classic Banking 
, 02 

WACHOVIA 
1010183329448 036 30 o 9 

Checks 
Number Amount Date Number Amount Date 

1453 58.81 4/17 5368* 568.26 5/05 
2501* 300.00 5/02 5380* ' 76,702.00 4/17 
2502 1,000.00 5/01 5381 50,000.00 5/09 
2503 240.00 5/08 5382 160.00 4/21. 
5364* 6,250.00 4/28 5384* 272.78 4(22 . 

. . 

* Indicates a break in check number sequence 

Other Withdrawals and Service Fees 
Date 

4/17 

4/18 

4/22 

4/22 

4/23 

4/24 

~29 

4/30 

. 4/30 

5/02 ' 

5/05 

5/05 

5/07 

Amount Descr.ip'tion 
, " 

39.00 AUTOMATED DEBIT ATLANTIC PEST ONLINE PMT 
CO. ID. 9500000000 080417 WEB ',' 

. MISC CKF181807036POS" ' ' 

. . 865,76 AUTOMATE'D DEBIT AMERICAN EXPRESS ONLINE PrVlT . 
'CO.ID. 9500000000 080418 WEB' . 

, . MISC CKF181807036POS . '.:. , ' , ," 
64.33 AUTOMATED DEBIT AT&T(BELLSOl.,lTH) .ONLINEPMT 

CO. ID. 9500000000 080422 WEB' ' '. 
MISC CKF181807036POS . 

. 600.00 WITHDRAWAL FRESHF'IELD VILLAGE, 04/22. 

510,00.0.00. 

52.93 

100 VILLAGE GREEN JOHNS ISLANDSC 0022W008339 

AU:rQr0J\TE.O.DEBIT INGDIREC:r:: .. WITI:lDRAWAJ.:., . 
CO, ID. 1510394779 080423PPD' . " , 

,AUTOMATED DEBIT TOTAL CALL It-HER TOTAL CALL 
-CCj. 10. W9117·18107 080424WEB,' ", " .. ':.. ' 
M ISC M 181 0639689 

5,534.88 TAX LEVY ~] . ' 
L . RECEIVED· FROM:NYS TAX LEvY LLG#13896if8::-=1 

25.00 MISCELLANEOUS FEE· . -

6,250.00 

69.65 

132.01 

327.41 

DOMESTIC OUTGOING WIRETRANSFER 

FUNDS TRANSFER (ADVICE 2008043000059998)· 
SENT TO CAROLINA FIRST BN 
BNF=BROAD STREET VENTURES LtC 
OBI=DAVID GRAHAM ' . 
HFB='080430150742 04/30/08 02:29PM ET 

AUTOMATED DEBIT FPL DIRECT DEBIT ELEC PYMT 
CO, ID. 3590247775080502 PPD 

AUTOMATED DEBIT TIME WARNER ONLINE PMT 
CO. ID. 9500000000 080505 WEB 
MISC CKF181807036POS ' 

XFER TO WACHOVIA CARD SERVICES# 1631 05/05 
ONLINE TRNSFR CONFIRMATION # R7000098009582 

139.26 . AUTOMATED DEBIT DIRECTV 
CO. ID. 0000035774 080507 TEL 
MISC 8532394' 

DIRECTV 

Other Withdrawals and Service Fees continued on next page. 

WACHOVIA BANK, N.A., THE GRAND 
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Number Amount Date 

5385 1;610.00 4/21 
5388* 67,363.90 4/23 

. Total $204,525.75 

~: . 
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Crown Classi~B~nking 
, 03 

WACHOVIA 
1010183329448 036, - " 30 o 9 

Other Withdrawals and Service Fees continued. 

Date 

5/12 . 

5/12 

5/14 

5/14 

Total 

Amount . Description 

56.91 AUTOMATEDDEBrr Aj&J(BELLSOUTH) 'ONLINE PMT. 
CO. ID. 9500000000080512 WEB· . 
M ISCCKF i 8180Z036PQS 

650.44 AUTOMATED DEBIT W.THOMASVERNON ONLINE PMT 
CO. 10.9500000000080512 WEB 
MISC CKF181807036~OSc. ,. . 

171.53 AUTOMATED DEBIT BERKELEY ELEC . ONLINEPMT 
CO. 109500000000 0~0514 WEB' . 
'MISC CKF181807036POS 

613.40 AUTOMATED DESiT EAST RIVER· RENTAL· PAY 
CO. 10.0135605354080514 PPD 

$525,592.51 

Great Mortgages plus outstanding service add up to sat'isfi'ed customers .. 
J.D. Power.and Associates ranked Wachovia "Highest in Customer Satisfaction with Primary 
Mortgage Sales" for 2007. Find out why! Call 866-416-6076 and let a Wachovia Mortgage 
Specialist help you buy or refinance. Loans subject to credi!approval and originated by 
Wachovia Mortgage, FSB, an Equal Housing Lender. Visit www.jdpower.com for award. 
information . 

. ,R~ducePaper Clutter with free Wachovia Online Statements _ 
Sign up today to view, print and save your bank statements online. To sign up for Onlin'e 
Statements, log into Online Banking at Wachovi~.com. 'On the right side of the My Accounts 
page, select the Account Services link and then click the Change Statement Option. Not an. 
Online Banking Customer? Enroll in Online Banking today at Wachovia.com/enroll or by , 
calling 800-950-2296. . 

WACHOVIA BANK, NA, THE GRAND 

27 
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Crown (:l~.ssic .Banking. 
WACHOVIA 04 

1010183329448' 036' 30 o 

Customer Service Information' 
Phone number 

Checking & Savings Accounts, ,Check Card.& ATM Card c' 800-WACHoviA· 
, ,800-922-4684 . 

TOO (F~r the Hearing Im'paired), ". '. ' 800~388~2234 ' 
En espanol paracuentas,corrientes y deahorriis 800-326-8977 

Bank By MiJil (Deposits Only) 

.. , 
'Consumer Loan Accounts' 800-347-1131 

9 

Address" 

WACHOVIA BANK, NATIONAL ASSOCIATION 
NC8502 " , 
POBOX 563966 
CHARLOTTE NC 28256-3966 

WACHOVIA BANK, NATIONAL ASSOCIATION 
FL8044 
P b BOX 522817, 
MIAMI'FL 33152-2817 

WACHOVIA BANK, NATIONAL ASSOCIATION 
VA0343' 
POBOX 13327 
ROANOKE VA 24040-0343' 

~ " ToB~la'nce Your Account 
,J 

1, Compare your accouni register' to your account sta'tement for List Outstanding Checks and Withdrawals 

unrecorded transactions (such' as ATM, Check Card, Interest earned, 
' fees, etc.) '(our new account register total should match the Ck. No. 'Amount Ck. No. Amount 

adjusted balance in' line 6 below. 

2. Write in the .closing balance shown on the front of 
account staterylent. 

3. Write in any deposits you have made since the 
date of this statement. ',i3.;". 

4, Add together amounts listed above in steps 2 and 3. 
, 

5. In the section to the right, list and total all checks and 
withdrawals that you have made that are not reported 
on your account statement. Write in the total here. 

6. Subtract the amount in line 5 from ttie amount in 
, line 4. This is your adjusted balance and should 

match the balance in Step 1 above. Total 
'. 

In Case of Errors or Questions :About Your Electronic Transfers: Telephone us at 800-WACHOVIA, 800-922-4684, or write to us at 
WACHOVIA BANK, NATIONAL ASSOCIATION, NC8502, POBOX 563966, CHARLOTIE NC 28256~3966, as soon as you can, if you 
think your statem'ent or receipt is wrong or if you need more information about a transfer on the statement or receipt. We must hear from 
you no later than 60 days after we sent you the FIRST statement on which the error or problem appeared. 
1. Tell us your name and account number (ifa'ny). , ' , 
2. Describe the error or th!'l transfer you are unsure about, and explain as clearly as you can why you believe there is an error or wny you 

need more information. 
3. Tell us the dollar amount of the suspected error. , 
We will investigate your complaint and will correct any error promptly. If we take mor~ than 10 business days to do this, we will credit 
your account for the amount you think is in error. You will have use of the money during the time it takes us to complete our investigation'. 

WACHOVIA BANK, NA IS MEMBER FDIC. 

WACHOVIA BANK, N.A., THE GRAND page 4 of 4 
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. 4' New Yor!< State Department of 
Taxation'ahdFinance 

. ." 'Tax Compliance CentralOffice .' Date: 3/17/08 

-'-'-

W.A. Harriman 'Campus 
.Albany, NY 12227 Taxpayer 10: . P-~4-772026,1-2 

Collec~loncase I D: 1;-OOO721439~C L04-9 
...... ColI¢ction 'Notice;;, 

Current Balance Due: $5,390:25 
See Section A ¢( the Consolidated 

Statement tor· details 

E-'0007214'39-a , 
. ~RA~~~UDAVlri;M Jk 

,,,',' . 

156 '-.SEAHARSHDRIVE'· 
JOHNS ISLAND,SC 294~5.550~ 

.. '. :: 

The filing of a tax warrant is amaUer of 
:pubJic.~~cord,o,n f,lle .at your,CountY . 
Clerk's offic'eandthe Department'of 

; state; and It may ne Included'in New Y~rk 
..... Stat'e9overn-mehfllstliigsacCes~lb\e ',,',:. 

'ilia the Internet.· . 
c. ;" 

A reteni~~aminationofyour 9CI;:Duntshow.s. tha\ Y~Q stillhav~.~butstandingtaxliabditiesas 'sh~wn in 
S.ection A of the enclosed Consolidated Statement of-Tax Liabifi1i~s,. ' 

To avoid collection. enforcementaclions, YOU-Mu"ST'jMMEDIATELY:' 

~ Pay the current ;balancedu e,l~cludirigpen~ltya~d/o(i~terest, as'~hown in SeCtion:A of 1h~ 
Can sol idatedS1a1eii'ient. . 

•• Comple'te the Payment Application Section on the enClosed Payment Documen( . 

o Referto. the :ln~tructions,ol1' the P~yinen1DC;cuf!le.rit for re1u rning.Jhauorm,: ,. 

Ifyou do not respond to this notice:· 

• Enforcement actiolls will be taken against you for thelotal tax assessed, plus penalty and/or 
interest due. .' 

o _ Yo~maY be charged with a misdem'eanor under the New York State Tax Law for. failure to pay taxes due ... 
. ~." . . 

If you have seht fulipaYrnenl wilhJnthelast ten d~y~, ple~sedisregardlhi~notice:lf you sen,tpaYrnenf 
mor~ th~n '~eri day!.>ago,proviqe procifof;payin~nt as requil~ecj()~ the en¢losed paymentbocumeri1. Return ,the. 
completed Paym,ent Document;ii t~e,en¥elope provided".';",.; , 

. ; . r·fOTICE·f6JUD'GMEf:IT'DEBTOR"" " 
. '.' . .: ~ ... , :'.:' ~'.; \ 

'-",' 

This wiliser\ieas notification: I'equire:d' a~niJ~!lY by'raw;'1hat Warr~ril(s)previousIYfiled whti'1he' 
County Clerk's Office is/are still outstanding, .... - .- .... ,.. .... . . . '.. . 

Money ~r p~opertY b~I~.mgi~g to yOl) may have peen taken or tt~ldin order to saiisfyajudgmenl which has 
pe~n en1ered'agains·tyou. Read 1h.iscarefully, . . 

YOU MAY BE AB LE TO GET YOUR MONEY BACk 

State and Fede~al laws prevent certain money or propertyfrorrCtiei'ngiakJii"'t'bsiiiisfy judgments. 'Such 
money or property is said to be "exempt". The Joll9wingis a partial list of money which may be exempt: 

. 1, SUpplemental'seclirity .intome(SSI) ....... 6. Disaoilitybenefits '.,r .. ~ •. ".: .' 

2. Social SecuritY'\'"i}. '. . . . '7. Worker's Compensation benefits ~: 
3. Public ,Assistanc~'(welfare) 8. Publicor'private pensions''': ," .'.' ',' 

. 4. Alimony or chil((~upport 9, Veteran's benefits';" .'. , . '.~, 
5. Unemployment benefits 

. . . '. . 

If y~iJ think that any of your moneytha1 has been taken or heid is exempt, you must act prolilptlybecause 
. . . , '. ~ .. . 

',;, 

(CONTINUED ON BACK) 

DTF-97.5 (3104) SSP0018D90 0671100 . 
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. ",': 

~ , " 

::: 

• . '. Taxation .arid Finance 4". . . ,New 'YQrk St~te Department of 

." ' ~." ..~. ~ . -_ ... - .. . :'- -' ... '-

J' 

.,;', 

IMP,ORTANT' - READ CAREFULLY· 

. :.;'" 

'TbePr~cedUres th,atthe De'parlmeni'of Taxation'and Finance Mciy USe to . 
. . ", . ·.:Erifc)r~~~yme~t of Outstanding. Tax liabilities 

If~6~'d6oiot:r~~po~dto'1his ~otj~e; e~forc~~~rif ~tt'ioris,,~~ de~~ribed b~low; may be taken against 
you forthe'1otai lax'assesseq, ,plus, penaltyl',ihd/or interest QUe:,' .. 
• ~ ." • ' ••• _ • .'. • ,''; • I' '. •• ..':..', •• ;' ". ". 

. ". -'.' ,. ~.; 

.'" '. 
, ,,' 

A ta~ warrant may' be fi'ledagafnsfYou: . A~arrantflled with the appropriate county clerk and,. 
Department of State constitutes a/egal judgrrient againstyou,as well as.a lien in favor of,the' 

'" 'New''(ork!State' Tax :bep'artme~t again'st 'your'real 'and ,persOnal property. It will, be a matter of 
. J ':'publicrecord; .will negatively affect your credit .rating; and':it will make itdifficult for you to obtain 

·-,,;"\<cf¢ditorloans,or buy or sell property, . .. .' '.; .. 
',- ;:.: 

'Your real a'nd personal property m~y bli) seized ~nd ~oul~ be:~old ata'tax auctiontc) satisfy .a 
filed tax warr~nL " . . 

The Department may,seizemany of your. as'sets by levy, incllidingany· monies owed to you and 
any mo.nies.in y6urbank'act~unt Y9ur barikwouid be required totake mClney ou.t of your 
account 'aha 'sefid it to the Department' .,.... . . .' . ". 

An income execution may be issued agairist your wages, requiring your employer to withhold 
up to 10% of your gross earning'sfrom'youf'j:iaY'check.· . 

Any money:~r payments owed youpy ~.$t<ite :age~cy may be withheld,andapplied against We 
taxes ,yOlJ' owe . " ., . . 

If you owe sales and t;;ompensating use taxes or withh,oldJ.ng taxes, you m~y he reqL!ired, t~ set 
up i~ speci~1 bank trust' account· and' depositsuchtaxes i,ntothe account.AI~o, failure to pay:a 
sales and use tax liability may ,result in the forfeiture of your ~ertificate of authority to collect 
sales and use taxes which, in most instances, will make it illegal to continue the operation .of : 
yoJrb~sin~~s.· '.' '/ ',': .i· " .' .... . . .' ", .' 

. Failure to pay certain taXes may result in the forfeitLJre of pledged bonds orothercollateral . 
, ... ' and/or the revocatibn'of licenses,:' . 

.. . .. 

• . Depending oncircumstarices, you tnay'be subject to criminal prosecu1ionunder Article 37 of the 
New York ,State Tax Law. 

For·addi:tf~naiihfo~~atiori 6n anyof the ~aterial~'covered in this corres'pondente, consult 
Publication Number 1'2'5, The Collection Process, 

'j.:. ." . ...:.. ,,".: 

. "I •• "· 

. DTF-975.1 (12/9,2), SSP0018091 0671700 
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.. ' ,.JJ New Yo~ Stat~ Depart~ent of 
. ~ Taxation and·.Fmance 

Consolidated Sta1ement of Tax Liabilities 
. ~" . : 

. , P.~24.:-'i7io~61~2· e..:b60721439-8 
GRAHAM-DAVID MJR " 

, .... 

Date: 03/17/08 . 

If you have any questions. please call 
1 BOO 835-3554. From areas outside the . 
U.S.~nd·;Canada; 'call (518) 485-6800. 

This is a statement of your taXliabiljfj'e~, I'hc!uding'the 'Iiabiliiy(ies) referred to iri"the;en'~losed 
COL~cnONNonCE . . " 

",: ~ . 

Each liability listed be!owis identified by an As~essrrie'nt 10. Use The 'enclosed Payment Document to make 
payment on these .liabilities.' . . . 

, ! ~ ; , . ' " ; ",;:; '. -' .' .' : . .!:. . i . . '. ~.', :. .-~. 'i~ : :, i 

ReGent adJiistn,erit~.crddit~ orpaym'e'iitsmay notbeiiicILid~d6ri'ttil~St~femeii·t. .' Als6;';a'piwmentmay have. 
been applieifto multiple' assessments: " .. .. " '" .... , '. . . . 

. This. Consoli'dated statement suml1lar-izesyour Tax ·liabiliHes wi -thNew YorkSta~B under -the -taxpayer' 
icien"ti-fico'tia:n number(-s )·shawn. above. 'I~ you have:'~v~~u$sd ;n~th~~":t'~jpa'yer 'ide~Hfic:aUo~ . number 

. for tax r.epor-ting purposes. you mayo~e additional New York 'statB iaxliabin,tie~. ' 
NOTE: To vj,:fjW' the ~urrim:tbafance;Qfthi~ ,or 'Bn~9th~f :;~iJtst~ndiggiilibili-:ties iBcqess our web sHe at 
.Hww,ny~dax~9.ov an'd ;~lect,the dnlirioTa~'Center-"option_ ." ,., . 

. SECTIoN. 'A • . ~ FOLLOWING LIABILITIES ARE 5uBJECTT~'~OLLECTIi:lN ACTION ANOTHE ACCRUAL OF 
AOOITIDNAL PENALTY AND/OR .II'!TEREST .:To avoid,~sUCh .coliei::i:ion action endaddiHonaloeccruals, 

., tl18Y I!!us.f be paid imlDsdia-telY.· 

I 
.1 
I Tax 

.1 Type 

I 
I INCOME 
I 

I· ".,.,. 1 ... I.· 
I' •. :. ',., ,I Tax I 
I ·AssossllIon-t I Po'riod I 
I In, I~hded I 

I Li:~'24784834"3 hV~i/031 
I' . ','" . .... I 

I"· '" 1 I C.t) .In·hrest I 
Amount '.; I.' "" . AI1Ia'unt ,I 

. A.ssessed /. 'Assessed I 

Tax 

. L ..' .1 
0,001.. ..1~7~9,541 

. I'," " . 1 

i 
I +) PBn~il:y '1 (-) 

Amo~~t: : .1. 
A~;~s~~a' 

'4;~:t*~ ;191 
' .... , " 1 

. 1 
Assessment I I·") 
Payments/ I 
Credits I 

I 
492. 48 1 

I 

lOTAL $ 

1 
Current I 
E\alarJce .1 
Duel 

.1 
5,390. 25 1 

I 
5,'3.,0. 25 1. 

1 

SECTION B.- -THE FOLLOWING'LIABILITIE!iHAVE BEENDEiiRHINED TOB.E'DUE. AHhaUSlh not yet subject to 
collei;:Hoil. action -they.should be paid promptly:1n order' ·to.avoid :the accrual 'of addi"tional penalty 
andlor.'interesi: charges. 

r------.-----------.~----~-----------.----------~r_--~------'i--.--.. --... ~ .. -... -.... ~.-.-.'I-.-_~. ------~~-., 
Pe~B1ty . JC ~) A"~,s~~;'MBnt 1 (=) Curren~ I 
Amount T" 'Paymerits/ I Balarice I 
.Du·';'· '. ·1·.·· 'c~'~di:l:;';" ·.1, Due " 

1-'--+------1---+----+-:----+----+1 -,-,-.-,-'>. "-' -' -' .;...,.... +1 ~~-'-~J'. 
. :581.951581:,95 rD. 00 1 

L-~ __ -L~~--~~-L~~~~~~~--~~~------~~~~~~~~~I~·~~~I~~~"JI-"------______ ~I 

1 1 j i I 

1 J 'Tax I T'ex I 
,( +) 'Interest. I T+) 

I Tax As~ess~eh-t .. I P~r'iod 1 . ·:Amo~nt I .. . f\liIcitJnt 1 '.:' ":'.' 

I Type. ID 1 End~d " ·Due I Due I 
1 I I I I I 
IINCOHE IL-(}27419467':-6112/31/031 ,0.001·' ,. 0.001 
I . I I ··1 I I 

I·:TOTAL-$ 0.001 
I 1 

SECTION D .. "l':Iot ,Applicable; 
• ," ~ '; .. ~ ...... ", r':, . I,: ,', 

",. ,.:. . ..... ' ; .. , 

' .... : ,j," ,r,.: 

', .... -;<:. •• '-~ .- ,' •• 1 • • -'1: ... 

DTF~967(10!96) SS.,OQ18092 !)671700 Keep this statement for your records, 
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4
New York State Department of 

'. Taxation and Finance 
NYS AR LEVY RECEIVABLES 

. . POBOX4137" 
BINGHAMTON, NY 13902-4137 

Tax Compliance Levy 

WACHOVIA BANK NA 
3709 RIVERDALE AVE 
BRONX NY 10463, 

Levy 10: E-000721439-L007-3 

Taxpayer 10: 247-72-0261 

First and Final Demand 

. Garnishee 

If you have any questions, please 
call: (800) 872-~400· 

Under authority of the Tax Law of the State of New York and Section 5232(a) of the Civil PraCtice Laws and Rules ill 
the matter of the Commissioner of Taxation and Finance of the State of New,York, JudgmentCt'editor -
against:' DAVID M GRAHAM JR . . .., 

156 SEA MARSH DRIVE. .. 
JOHNS ISLAND SC 29455~5505 

. Judgment'. 

Debtor(s) 

Accounts listed herein and any others which exist· -

Warrant 10 County -Date Doc keted Original Warranted Amount Current Balance Due 

E-000721439-WOO5-9 ALBANY 2120/06 $ L~,497 .12 ). $ 5,434:88 

, 

_ . 

. . 

- r 5,434.83 J Total Amount Due, .Owing and Unpaid 01> $ 

It appears that you are indebted to'the above named judgment debtor(s) or that you are in possession or custody of property 
not capable of delivery which you know or have reason to believe that the jUdgment debtor(s) has(have) an interest. 

. ... ...... . . 
You are required 'by Seclion 5232(a) of the Civil Practice Laws and Rules to Immediately transfer to the undersig'ned all personal 
property not capable of delivery in which the judgn)ent 'debtor(s), not deceased, is(are) known or believed to have 'an interest 
now in or hereafter coming into your possessio!, or custody as may be necessary to satisfy the total amount due as set forth 
herein including all debts now or coming due from you to the judgment debtor(s) together with any other lawful additions 
including fees, costs and expenses of this levy, if any, to execute any documents necessary to affect such transfer or payment; 
and to comply with any and all further provisions .of such section. 

Dated: . 4/28/08 

Signature: 

o Account closed o No ~ccount balance 

o No account ever existed o Other (attach explanation) 

o Payment enclosed $ ________ _ 
(Make check or money order payable to the Commissioner of Taxation 
and Finance. Enter the Levy ID indicated .above on the payment) 

DTF-981 (10/06) AJ00002220 1091700 

E000721439L0073 

. Name:' K ARKISO)J'-) 
. . ~! 

'Title: Deputy T~x ComJPirsioner 
,: j 

Service 

Signatur ,l",-~,-,,-, -r-:-';'+'~..-':/T/-------------~ 
/AC~OVi~gment of 

Date //(/P·,(5-. Time 
,// --------

Please refer to the back of this form for 
additional information and mailing instructions, 

-32 ......... -----.. ·--------r-' ........ · 



/i: ..... 
.A' .1 

Apr 29, 2008 

david m.grahamjr 

APT 1208 

\Vach0via B~lr1k NA 

L~ltll DrUG[ frOCGj611lL 
Y . r.· 

PO Box 86()7 PA4418· 

Philadelphia, Pi\ 19101.-86()7 

1621 BAY ROAD· 

MIAMJBEACH, FL33139· 

RE: 

nnA 1010 Ul332944S 

Dear: david In graham jr 

rlOI.IlI,,\(; c\,\IOL"( 

S5,534.118 

'.;Ve regret to inform you thalWach~viaBank NA has bet.:n served \Vilh a Tax Levy 
directed againstyoll J1'ori1 the COMMISS10NER OF TAXATION AND Fi0lANCE 
OF NEW YORK in the amount of 55,434.88. 

Unless the TiLx Levy is released \vithin 14i21 days"on 5/23/2008, we will be required 
by the COMMISSIONER OF TAXATION AND FTNAN,CE.Of NEW YORK to pay 
the amoui1t that has been debited from YOLir account(s) as referenced above. A 

[$TOn~OOno~~r:.~~~?aL~I .. e pHy~e:§hg fee wii] be charged against the accounl(s) 
reCerencedahovc. . , . 

If you have any questions cOl~cernjng this malter, you may contact the 
COMM1SSrONER. OF 'l'AXATJON A\,D FINANCE OF NE\V YORK as indicated 
Oil the b;mk Je·v·y copyatrached. 

Any questions concerning l.his legal document should be rlircctcd to the Plaintiff's 
attorney or Agent whose name aild, address appears all the enclosed cojJY, Please 

note that cCl1ain funds are exernptfromattachment pursuant to fedoral and!qr stare 
law. If your accOLlnL contains funds that arc exempt from attachment, you irlUst 
contact the Plaintiffs attorney or government agency that is requesting the funds. It is 
your responsibility to take the steps necessary to protect your interest in this mattei·. 

Sincerely, 

Servicenter Associate 

Enclosures: 
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·;·FOlo· 

c ,here 

Fold 

here 

Tax Compliance Levy 
.Additional Information 

Pursu'an1 to 1he provisions of 1h~ Tax Law, the warrant(s) listed on the front constitute(s) a judgment 

in favor of the Commissioner of Taxation and Finance against th~ judg;nent debtor{s) named (whose 

lasl known address is also indicated) and the officer or employee of th~ Department of Taxation and 

Jinance; whose signature appears on the fronl of Ihis form, has all the rights and powers ofa sheriff. 
. . . ! 

The Commissioner of Taxation and Finance commands any duly.authorized officer or employee of the 

. Dep'artment of Taxation and Finance to satisfy the warrant(s) oul of Ihe real and personal property in 
~hi~;; th~ jUd'~~;~1 d~btor'(~): not de~~~'~~d," h~~(h~~e)-a~ int~r~~1' o'r a'nydebts owed 10 said" >-. 

. ',' . 

jud~menl·debtor:(s). Anotice to this{these) judgment debtor(s) substantially in the form se.! forth in 

CPLR 5222(e) was seniedupon thejudgnient deblor(s) within 8 year prior 10 the service of1his levy:' 

Warranlsfiled p~rsuant to the Tax Law.constitute perfected Ii~nsagainst real and personal property 

of th~ judgment debtOr(s) against whom the warrants are issued .. This levy serves as notice of the 
exislence of such ,liens. No exte~sion o'f levy is required' to-m~intain the effectiveness of these liens. 

Please tie sur~ that: 

. - You check the applicable box on the front and 
-". TricIT·tafe-fii-e paymenf arrioLj'ii1ericloseo,if'ariY:~' 

- You sign the Acknowledgment of Service section 
and indicate the date and time. 

Return one copy of this form to the add~ess below. 

NYS AR LEVY RECEIVABLES 
PO BOX 4137 
BINGHAMTON, NY 13902-4137 

I 
I 

DTF .98 1 (10/06) (back) ............ _._----------------------' 

34 

Fold 

here· 

FOld 

here 



!:i 
..J .. :-
~ 
..c 
u 
0: 
-c 
c: 
III 
a5 

Attorneys 

0(~~~ vJ~\C~ ld/Jb' 

.f .~~~ Reply to: 

~ \' U Peoples Building 

Mezzanine Level 

18 Broad Street 

Charleston, SC 29401 

Phone: 843.573.9900 

Fax: 843.573.0200 

Eric S. Bland* 

Ronald L. Richter, Jr. 

ronnie@blandrichter.com 

. *Also admitted in PA & FL 

The Hpnorable Julie J. Armstrong 
Charleston County Clerk of Court 
100 Broad Street, Suite 106 
Charleston, SC 29401 . 

May 20,2011 Offices also at: 

1500 Calhoun Street 

Columbia, SC 29201 

Mail: P.O. Box 72 

Columbia, SC 29202 

Phone: 803.256.9664 

Fax: 803.256.3056 
. RE: David M. Graham, Jr. v. Welch, Roberts and AMburn, LLP and . bl d@bl d· ht 

enc an an nc er.com 
Russell Patrick Welch 
Civil Action No.: 2011-CP-IO-1739 

Dear Hon. Armstrong: 

Enclosed for filing is an original and one (1) copy of the Defendants' Answer in the above­
referenced matter. Please file the original, clock the copy and return the clocked copy to me in 
the self-addressed, stamped envelope provided. 

By copy of this letter to opposing counsel, I am hereby serving the same upon them this date 
under separate cover. 

Thanking you for your assistance with this matter, I am 

(via email) 
C. Cantzon Foster, II, Esquire 
Bryan D. Caskey, Esquire 
Mr. R. Patrick Welch 
Eric S. Bland, Esquire 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FOR THE NI1'HH JUDICIAL CIRCUIT 
) CIVIL ACTION NO.: 2011-CP-IO-1739 COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

vs. 

Welch, Roberts and Ambum, LLP and 
Russell Patrick Welch, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) ---------------------------

ANSWER 

Defendants, answering the allegations of Plaintiffs Complaint, allege as follows: 

1. Each and every allegation of Plaintiffs Complaint not expressly admitted herein 

is specifically denied and strict proof thereof is demanded. 

2. Defendants admit Paragraph 1 of the Complaint on information and belief. 

3. Defendants admit Paragraph 2 of the CompJaint. 

4. In responding to the allegations of Paragraph 3 of the Complaint, Defendants 

admit that the Plaintiff was a past client for certain agreed upon services. 

5. Defendants admit the allegations of Paragraph 4,5 and 6 of the Complaint. 

6. In responding to Paragraph 7 of the Complaint, the Defendants incorporate the 

above paragraphs as if realleged and restated in full verbatim. 

7. In responding to the allegations of Paragraph 8 of the Complaint, Defendants 

admit that Defendant WRA provided certain tax and/or accounting services to the Plaintiff 

pursuant to certain engagement letters specifically defining the scope of said services. 

Defendants further admit that Defendant Welch, acting in his capacity as an employee and/or 

agent of Defendant WRA, performed services for the Plaintiff consistent with the 

aforementioned engagement letters. 
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8. In responding to the allegations of Paragraph 9 of the Complaint, Defendants lack 

information and belief as to Plaintifrs state of mine!. 

9. Paragraph 10 of the Complaint is denied. By way of further response, Defendants 

allege that simple reference to the Plaintiffs own exhibits to the Complaint reveals that the 

Plaintiff did not owe the New York Tax Commission the sum of $4,296.49, but instead that he 

owed the Commission $4,497.12. 

10. Paragraph 11 of the Complaint is denied. By way of further response, Defendants 

allege that while Plaintiff issued a check to WRA in the amount of $4,296.49, simple reference 

to the check itself which is attached as an exhibit to the Complaint reveals that the payment was 

to be "Post[ed] to Account: D M Graham." 

11. Defendants admit Paragraph 12 of the Complaint. 

12. Paragraph 13 of the Complaint is denied. By way of further response to the 

baseless and frivolous allegations of Paragraph 13, not only did the Defendants not,cause the 

Plaintiff to believe that his unrelated tax liability had been paid, the Defendants applied the 

Defendant's check in the amount of $4,296.49 to the account of DM Graham as instructed and 

that after having applied said amount, the Plaintiff s balance payable to WRA for services 

rendered was reduced by the exact same amount, thus leaving an outstanding balance owed as of 

that time in the amount of $2,359.51. By way of further response, WRA thereafter invoiced the 

Plaintiff for the balance due in the amount of $2,359.51, which invoice reflected that credit had 

been applied against his account in the amount of $4,296.49. By way of further response, the 

Plaintiff thereafter paid the balance on his account in the exact amount of$2,359.51. 

13~ Defendants lack information and belief to admit or deny the allegations of 

,Par~gr~ph14ofthe Complaint. Upon infonnation and belief, however, and by way of further 

response, the Derendants believe that the Plaintiff would have received multiple prior notices 

2 
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from the New York Tax Commission advising llim of his still outstanding tax obligation and 

threatening legal action, to include levy of accounts, jf the Plaintiff continued to refl1se to pay his 

taxes. 

14. Paragraph 15 of the Complaint is denied. 

15. Defendants lack information to admit or deny the allegations of Paragraph 16 of 

the Complaint. 

16. Paragraph 17 of the Complaint is denied. 

17. I~ response to the allegations of Paragraph 18 of the Complaint, Defendants admit 

that the sum of $4,296.49 has not been returned to the Plaintiff as the sum is not owed to the 

Plaintiff. 

18. In responding to Paragraph 19 of the Complaint, the Defendants incorporate the 

above paragraphs as ifrealleged and restated in fl111 verbatim. 

19. Defendants admit the allegations oJ Paragraphs 20 and 21 of the Complaint. 

20. In responding to the allegations of Paragraph 22 of the Complaint, Defendants 

admit that Defendant WRA provided certain tax and/or accounting services to the Plaintiff 

pursuant to certain engagement letters specifically defining the scope of said services. 

21. In responding to the allegations of Paragraph 23 of the Complaint, Defendants 

admit that they owed a standard of care consistent with the tax and/or accounting services 

provided to the Plaintiff pursuant to certain engagement letters specifically defining the scope of 

said services. 

22. Defendants deny the allegations of Paragraphs 24,25,26 and 27 of the 

Complaint. 

23. In responding to Paragraph 28 of the Complaint, the Defendants incorporate the 

above paragraphs as if realleged and restated in full verbatim. 

3 
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24. In responding to the allegations of Paragraph 29 of the Complaint, the Defendants 

lack information as to the state of mind of the Plainti ff and admit only that they owed such duties 

as were imposed by law in light of the tax and/or accounting services provided to the Plaintiff 

pursuant to certain engagement letters specifically defining the scope of said services. 

25. Defendants deny the allegations of Paragraphs 30,31 and 32 of the Complaint. 

26. In responding to Paragraph 33 of the Complaint, the Defendants incorporate the 

above paragraphs as if realleged and restated in full verbatim. 

27. Defendants deny the allegations of Paragraphs 34,35,36,37,38 and 39 of the 

Complaint. 

28. In responding to Paragraph 40 ofthe Complaint, the Defendants incorporate the 

above paragraphs as ifrealleged and restated in full verbatim. 

29. Defendants deny the allegations of Paragraphs 41, 42, 43, 44, 45, 46, 47 and 48 of 

the Complaint. 

30. In responding to Paragraph 49 of the Complaint, the Defendants incorporate the 

above paragraphs as if realleged and restated in full verbatim. 

31. Defendants deny the allegations of Paragraphs 50, 51 and 52 of the Complaint. 

32. In responding to Paragraph 53 of the Complaint, the Defendants incorporate the 

above paragraphs as if realleged and restated in full verbatim. 

33. Defendants deny the allegations of Paragraphs 54, 55 and 56 of the Complaint. 

4 
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For a First Additional Defense 
Statute of Limitations 

34. The Plaintiff s claims are barred by the applicable statutes of limitations. As of 

October, 2005, Plaintiff owed the Defendants $6,656.00 for services rendered. O~ or about 

October 13, 2005, the Plaintiff issued his check in the amount of $4,296.49 made pa~able to 

WRA with the specific instruction that it be "post[ed] to the ~ccount ofnMGr~amC;"The ." 

check was posted against the account as instructed. On November 28, 2005, an in~oice issued :to' 

the Plaintiff from WRA. A copy of the invoice is attached hereto as ExhibitA. The invoice 

reflects that against th6 bill for services in the total amount of$6,656.00, the''Plaintiffs check in 

the amount of $4,296.49 was applied, thus leaving a balance due of $2,359.51. On December 

30, 2005, the Plaintiff issued a check in the amount of $2,359.51 with the same instruction that it 

be "post[ed] to the account ofDM Graham." A copy of the check in the amount of$2,359.51 is 

'attached hereto as Exhibit B. The check was applied to the account, thus resolving the balance 
, , 

" owed. 'The Plaintiff knew not later than November 28,2005, that hischeckih·ihe'ani'ountof 
.. >. , ~ 

, , ' 

$4,296.49 was applied against rus outstanding balance with WRA and acknowledged his' 
... :,: 

under~tanding of that fact through the subsequent payment of the bala~ce owed in the arri~untof 

$2,359.51. Upon further information and belief, the Plriintiffwould have also received 

numerous notices from the New York Tax Commission after October, 2005, notifying rum that 

he had not paid his tax:obligation and even warning him of the eventual levy of his accOunt. 
I 

For a Second Additional Defense 
Laches 

35. To the extent the Plaintiff sets forth a claim in equity, any ,and all suchclaims are 

barred by the doctrine of laches. 

5 
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For a Third Additional Defense 
Unclean Hands 

36. The Plaintiff's claims are barred by the doctrine of unclean hands. The evidence 

in the case will demonstrate that the Plaintiff does not come into equity with clean hands, but 

rather for improper ulterior purposes. 

For a Fourth Additional Defense 
Comparative Negligence 

37. To the extent that the Plaintiff suffered harm, which is denied, any such hann is 

the direct result of the Plaintiffs simple failure to pay his taxes. The Plaintiffs claims are 

therefore barred by his own negligent failure and refusal to pay his taxes. 

For a Fifth Additional Defense 
Offset 

38. The Defendants provided good and valuable services to the Plaintiff. The 

Defendant accepted the Plaintiffs payments for said services. If the Plaintiffs check in the 

amount of $4,296.49 was not intended to be applied against the Plaintiff s outstanding bill for 

services, which is expressly denied, then the Plaintiff still owes the Defendants $4,296.49, 

together with accmed interest since October, 2005, and such further relief as may be available 

under the contract for services, all of which the Defendants plead as an offset against any sums 

allegedly owed to the Plaintiff. 

For a Sixth Additional Defense 
No Right to Rely 

39. The Plaintiff knew not later than November 28, 2005 that his check in the amount 

of $4,296.49 had been applied against the balance he owed for services rendered by WRA. As a 

result, it is impossible that the Plaintiff relied on any alleged belief that the check had been 

applied against a New York tax liability. Minimally, the Plaintiff had no right to rely upon any 

such alleged belief. 

6 
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For a Seventh Additional Defense 
Rule 11 Sanctions 

40. The Plaintiff's claims are clearly barred by the applicable statutes of limitations 

and otherwise lack merit. The claims are not brought for the purpose of seeking a proper 

adjudication of contested and meritorious claims, but rather they are brought for the purpose of 

harassment, oppression and/or other improper motives. The Plaintiff is entitled to a dismissal of 

the Plaintiff s claims, together with an award of sanctions to include but not be limited to the 

costs and fees incurred in defending this action. 

For an Eighth Additional Defense 
South Carolina Frivolous Proceedings Act, 15-36-10 

41. By initiating this action, the Plaintiff has taken part in the procurement, initiation, 

and continuation of a civil proceeding is primarily for a purpose other than that of securing the 

proper adjudication of the claim. Upon the termination of these proceedings in favor of the 

Defendants, the Defendants seek an assessment of the fees and costs. 

WHEREFORE, having fully answered the allegations of Plaintiffs Complaint, the 

Defendants pray for a dismissal cif this action, together with an award of sanctions, fees and costs 

all as provided for either under Rule 11 of the South Carolina Rules of Civil Procedure and/or 

the South Carolina Frivolous Proceedings Act. 

Charleston, South Carolina 

May 20, 201 1 

[SIGNATURE PAGE TO FOLLOW]. 
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BLAND RICHTER, LLP 
Attomeys for Defendants 

. hter, Jr. 
Peoples ilding 
18 Bra a Street, Mezzanine 
Char ston, South Carolina 29401 
843. 73.9900 (telephone) 
843 573.0200 (facsimile) 
ro ie blandrichteLcom (e-mail) 

Eric S. Bland 
1500 Calhoun Street 
Post Office Box 72 
Columbia, South Carolina 29202 
803.256.9664 (telephone) 
803.256.3056 (facsimile) 
ericbland@blandrichter.com (e-mail) 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

vs. 

Welch, Roberts and Amburn, LLP and 
Russell Patrick WeIch, 

) IN THE COURT OF COMMON PLEAS 
) FOR THE NINTH JUDICIAL CIRCUIT 
) CIVIL ACTION NO.: 2011-CP-IO-1739 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTIFICATE OF SERVICE 

Defendants. ) ----------------------------

I, Lisa M. Taylor, the undersigned paralegal to Ronald 1. Richter, Jr., attorney for the 

Plaintiffs: do hereby certify that I have served upon the Defendants in the above referenced 

matter, by forwarding a copy of the same, via email and/or first class mail postage prepaid, 

unless otherwise stated below, to the following counsel listed below: 

Documents: 

ANSWER 

Counsel: 

C. Cantzon Foster, II, Esquire 
Bryan D. Caskey, Esquire 
Foster Law Office, LLC 
Attorneys/or Plaintiff 
3100 Devine Street 
Columbia, SC 29205 

Charleston, South Carolina 
May 20, 2011 

CIA .~ 
Lisa M. TaYIO~ .) 

Paralegal to Ronald L. Richter, Jr. 
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EKHIBITA 

45. 



MAR-i8-2011 13:31 GENERAL 8435730200 

November 28, 2005 

DA VID GRAHAM 
5410 LAGORCE DRIVE 
MIAMI BEACH, FL 33140 For Service Rendered Through October 31,2005 

Client # 02540 001 Invoice #MAIN01080 

Preparation of Federal, Georgia and South Carolina 
Individual income tax returns, and extensions for the year 
ended December 31, 2004. 

Research penalty notices from South Carolina and New 
York regarding prior year balance due. 

Research and assistance regarding contribution ofboat to 
charitable organization. 

Projection 0[2005 income tax liability. 

46 

Total Due $6,656.00 

Beginning Balance-$4,296.49 

Current Activity: 

Billings 6,656.00 

Net Due $2,359.51 

~ 
fb 
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9121297888 

December 30,2005 

$ ...... *2,359.51 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT 

David Graham, 
Plaintiff~ 

vs. , 

Welch, Roberts and Amburn, L.L.P.; 
R. Patrick Welch; 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 1JQ-CP-IO-'l'~·~ J 
II 

REPLY 

--------------------------) 

Plaintiff replying to Defendant's Answer alleges: 

1. Plaintiff . denies each and every allegation of Defendant's Answer not specifically 

admitted her~in and demands strict proof thereof. 

PRAYER FOR RELIEF 

WHEREFORE Plaintiffrespectfully requests that this Court: 

(1) That Defendarlt's Counterclaims be dismissed; 

(2) That the relief requested in Plaintiff's Complaint be 

granted; 

(3) For such other relief as this Court deems just and proper. 

t;::P~ 

f'P'~ 
~ 



," .. ' 
' ..... "':::.-

," .. 
" . 

, ,. 

,";:. ,.' 

June 20; 2011 
", " 

, , " 

antzon F 
Foster Law 
3100 Devine eet 

. Columbia, SC 29205 
(803) 400-1921 

,(803) 400-1951 facsimile 
'. ATTORNEY FOR PLAINTIFF 
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STATE OF SOUTH CAROLINA 
COUNTY OF Cf-LARLESTON 

David Graham, 

Plaintiff, 

vs. 

Welch, Roberts, and Amburn, LLP; and, 
Russell Patrick Welch, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COl'",fMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 

Civil Action No.: lO-CP-10-1739 

CERTIFICATE OF SERVICE:: ~ 
'-- ..-

~- 't 
This is to certify that I, C. Cantzon Foster, II, have this day caused to be served 

person(s) named below the Reply in the foregoing matter by placing a copy of the same in the 

United States Mail, postage prepaid, in an envelope addressed as fo11O\\1s: 

Ronald L. Richter, Jr., Esquire 
Peoples Building 
Mezzanie Level 
18 Broad Street 
Charleston, SC 29401 

Dated at Columbia, South Camlina tills 21" d~_W7'l'hli1"-'-'\S-_--=--=----.""l-----=~=-___ _ 

C. Cantzo'l F ster, II 
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STATE OF SOUTH CAROLINA ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON pLEAS ~ ... 
. COUNTY OF CHARLESTON 

David M. Graham, Jr. 
o Plaintiff 

CASE NO. 

;Z 0 II -CP - l 0 -) 13C1 
v. MOTION AND ORDER IN FORMA TION . 

Welch;:Roberts and Amburn, LLP and 
Russell Patrick Welch 
,[g}. Defendant. 

" ., 

Plaintiff's AttCliiiey: .. " . 
.' 

C. Canton Fost¢r;U, Esquire 
Bryant>: Cask~'y,Esquire ' 
F oster Law Office, LLC 
3 100 Devine Street:: .' 
Columbia, SC 2'9205 ..... ' . 
e-mail: c'antzo~(mfoste'dawoffice.net· 

FORM AND COVER SHEET 

) 
" 

Defendant'S Attorney: " 

Ronald L. Richter, Jr., Bar No. 66377 
Address: 18 Broad Street, Mezzanine Level 

Charleston, SC 2940 I 
phone: 843.573.9900 fax: 843.573.0200 
e-mail: rOllllie~blandrichter.com 

. , 

other: lisa{@,blandricther.com 
~ MQTIONHEARiNGREQuESTED (attach written motion and complete SECTIONS I and III) 
D FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and Ill) 
D PROPOSED ORDER/CONSENT ORDER (complet,(! SECTIONS II and ill) 

SECTION I: Hearing Information 
Nature of Motion: Motion for Summary Judgment 
Estimated Time Needed: Court Reporter Needed: 0 YES / 0 NO 

SECTION II: Motion/Order Type o Written motion attached o FOl1l1 Motion/Order 
1 hereby move for relief or actio~h in the atlachcd proposed orde,-

, . 6/10/11 
Signature of Attorney fg,v{ ]Plaintiff / ~Defendant Date submitted 

SE ION III: Motion Fce 
r;gJ PAID - AMOUNT: $25.00 
D EXEMPT: o Rule to Show Caus 111 Child or Spousal SuppOli 

(check reason) 0 Domestic Abuse Abuse and Neglect 
o Indigent Status o State Agency v, lndigent Party o Sexually Violen Predator Act o Motion for Stayl'in Bankruptcy 

o Post-Conviction Relief 

o Motion for Publication o Motion for Execution (Rule 69, SCRCP) 
D Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: 

o Other: 
JUDGE'S SECTION o Motion Fee to be paid upon filing of the attached 

order. JUDGE 
o Other: 

CODE: Date: 
CLERK'S VERIFICATION 

Date Filed: 
Collected by: 

D MOTION FEE COLLECTED: 
o CONTESTED - AMOUNT DUE: 

--

52 

.' 

, 

, , 
. ,','. 

',::, 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

) IN THE COURT OF COMMON PLEAS 
) FOR THE NlNTH JUDICIAL CIRCUIT 
) CIVIL ACTION NO.: 2011-CP-IO-1739 

) 
) 
) 
) NOTICE OF MOTION AND 

vs. ) MOTION FOR SUMMARY JUDGMENT 

Welch, Roberts and Amburn, LLP and 
Russell Patrick Welch, 

) 
) 
) 
) 

Defendants. ) ----------------------------

Defendants, Welch, Roberts and Amburn, LLP and Russell Patrick Welch, will move 

before the Presiding Judge of the Charleston County Court of Common Pleas, Ninth Judicial 

Circuit, 100 Broad Street, Charleston, South Carolina, ten (l0) days after notice hereof or as 

soon thereafter as is convenient to the Court, for an order granting summary judgment on the 

grounds that the Statute of Limitations has expired. In support of the motion Defendants rely on 

the Affidavit of R. Patrick Welch previously filed with the Court, as well as such additional 

authority and argument as may be offered at the time of the hearing. 

PLEASE BE PRESENT IF SO MINDED. 

Charleston, South Carolina 

June IP, 2011 
BLAND RICHTER, LLP 
Attorneys for Defendants 

Ronald L. Ri tel', Jr. 
Peoples B ding 
18 Broa Street, Mezzanine 
CharI ton, South Carolina 29401 
843 73.9900 (telephone) 
84 .573.0200 (facsimile) 
1'0 ie a blandrichter.com (e-mail) 
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Eric S. Bland 
1500 Calhoun Street 
Post Office Box 72 
Columbia, South Carolina 29202 
803.256. 9664 (telephone) 
803.256.3056 (facsimile) 
ericbla_nd@blandrichter.com (e-mail) 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

vs. 

Welch, Roberts and Amburn, LLP and 
Russell Patrick Welch, 

) IN THE COURT OF COMMON PLEAS 
) FOR THE NINTH JUDICIAL CIRCUIT 
) CIV1L ACTION NO.: 2011-CP-IO-1739 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTIFICATE OF SERVICE r-J 

OJ '- = 
.-( C 
I {II <­
\ 1- c:: 
'\ rn rr. :;;z: 

:;:0 '-
::1' . 

I o~ w 

Defendants. ) 
\ ~J'. ~ 

\: o~ > 
1 c/J ::: ------------------------------
\ ~S ;;, 
\ Gi 0'\ 

J, Lisa M. Taylor, the undersigned paralegal to Ronald L. Richter, Jf., atto~ey for the 

Plaintiffs, do hereby certify that I have served upon the Defendants in the above referenced 

matter, by forwarding a copy of the same, via email and/or first class mail postage prepaid, 

unless otherwise stated below, to the following counsel listed below: 

Documents: 

NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT 

Counsel: 

C. Cantzon Foster, II, Esquire 
Bryan D. Caskey, Esquire 
Foster Law Office, LLC 
Attorneys/or Plaintiff 
3100 Devine Street 
Columbia, SC 29205 

Charleston, South Carolina 

June --ill...-, 2011 

Paralegal to Ronald L. Richter, Jr. 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

David M. Graham, Jr., 

Plaintiff, 

vs. 

Welch, Roberts and Amburn, LLP and 
Russell Patrick Welch, 

) IN THE COURT OF COMMON PLEAS 
) FOR THE NfNTH mDICIAL CIRCUIT 
) CIVIL ACTION NO.: 2011-CP-IO-1739 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF R. PATRICK WELCH 

Defendants. ) ---------------------------
1. My name is R. Patrick Welch and I am a partner in Welch, Roberts and Amburn, 

LLP ("WRA"). 

2. In 2005, WRA performed certain accounting and/or tax services for David 

Graham. 

3. By October, 2005, the balance for services rendered accrued to $6,656.00. 

4. On October 13,2005, the plaintiff issued a check in the amount of $4,296.49 with 

instructions that it be applied to his account. A copy of the check is attached as Exhibit A. 

5. Upon receipt, the check was applied to the Plaintiff's outstanding account 

balance. After applying the check, the remaining unpaid balance for services rendered was 

$2,359.51. 

6. On November 28,2005, WRA issued. an invoice to the Plaintiff. The invoice 

reflected the original outstanding balance of$6,656.00, reflected that the Plaintiff's check in the 

amount of $4,296.49 had been applied against his account and reflected that the balance after 

application of his payment was $2,359.51. A copy of the invoice is attached as Exhibit B. 

7. Upon receipt of the invoice, the Plaintiff then remitted payment for the balance 

due in the amount of$2,359.51. A copy of his check in the amount of$2,359.51 is attached 

hereto as Exhibit C. 
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8. It is impossible that the Plaintiff could have operated under the belief that his 

check in the amount of $4,296.49 had been used for the payment of a tax which he owed to the 

State of New York as: 

a. The tax liability to which he refers was for an amount which differed from the 

check which he had instructed WRA to apply against his account (see NY Tax Commission 

statement attached hereto as Exhibit D); 

b. His check in the amount of $4,296.49 carried clear instructions that it be applied 

to his account and no instruction that it be used for any other purpose; 

C. His check in the amount of $4,296.49 was in fact applied againsthis outstanding 

account balance and this was made known to him arid reflected cl~~lY'onthl~ Novembei~ 2005 . 
-' " .,-,.' -- ',: ~,- , ',:'. -'-- . 

invoice; 
. "'. :,l _. ' . ". . 

d. He acknowledged his understanding that his check i~ tlle aIn~unt of $4,296.49. 

had been applied against his outstanding account balance as directed throughtbe subseqUent 
, " '" '. 

". '.' 

payment of the remaining bal~ce due after app~icat~on,of said -pa~enL;' " . 
". :". 

, ,.;. ' 

".~. 
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.r;''!.1 Floil: "'t''';':3,(~O;;''o\ :,,1 F"';!lj"ij Ilo\;I;O';o)"'li,i~';~;rjd'o: .;11.# :,0;[';';:,',\'9 I: il[il'}'I~i' <f::::';"in i' "iL •• 
Please Pos.t to f.ccount: D M GRAHAM "';';""'~" ',,-_ . ~ 9110179021 
DAVID GRAI-W.\ '0 _ 1'2<11 ........... .wn.;c. 'M ' 

1621 a.>.'I' RDAPT 1208 ...;.' .... IIO..,".1ZlO october 13.2005 
I.4IAM BEACH. FL 33139 _ ... ~~""" 

47f._~ 

PA Y Four ThOl§!nd Tm Hundred Ninety Sl~ and 49;1 ro Dollars 

TOTti!:: 
ORDER Of. WELCH ROSERTS & -'MBURN 

1S7EBAYST 
CHARLES/ON, SC 29401-2124 

,.. 004941120 

Item Amount Item Serial Item RIT Item Account 

',-
.! . 

.. f • ~ 

':,"'1'" :L' 

Item Sequence 

$4,296.49 000009110179021 007590148 000091790026943950 0005715464562 

Wachovia certifies that the above image is a true and exact copy of 

Date 

10-20-2005 

the original item issued by the named customer, and was produced from original 
data stored in the archives of Wachovia, Hs predecessors or successors. 

Page 1 
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November 28, 2005 

DA VID GRAHAM 
5410 LAGORCE DRIVE 
MIAMI BEACH, FL 33140 For Service Rendered Through October 31, 2005 

Client # 02540 001 Invoice#MAINOI080 

Preparation of FederaJ, Georgia and South Carolina 
Individual income tax returns, and extensions for the year 
ended December 31, 2004. 

Research penalty notices from South Carolina and New 
York regarding prior year balance due. 

Research and assistance regarding contribution of boat to 
charitable organization. 

Projection 0[2005 income tax liability. 
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Total Due $6,656.00 

Beginning Balance-$4,296.49 
Current Activity; 

Billings 6,656.00 

Net Due $2,359.51 

-~ p 
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.. : . ...,:' . - - ".- .' .. 

• i-" -.,.-- REMOVE DOCUMENT ALONG THIS PERFoRAnoN -~-'t 

;.THE,BACK OF THIS CHECK CONTAlrJS A,SECURITY MARl<· CO NOT;ACCEPT WITHOUT HOLDING AF.AN ANGLE TO,vERIFY SECURITY I,IARK,. ' 

PAY Two Thousand Ttye, HtJooreq Fifty Nine iPrJd51l100 DoIiars ' ' 

~~OF:' wEtC~ 'ROBERTS'; AM~U~~ 
157 EBAYST 

.,., C~~RlESTC1N, Sc 29401-212~ 
• " • • • v -I' .~ • , ". • • 

. ~. ; .. . •. ' ;, ',. '," .. -" .,. .' '.: '. "'. 'i:··' ... ", 

""~!;0,:;'~:;:' ,);i'~':~.::;~Y"~" .. :., 

"':':,,' 
',:.,'. : 

.... .. 
';:;:. ;;'. 

" 

" 

.. ; " 

;::- ~.:~ .. ' 
", 

. <.: .. :~ 
'" 

r" 
.:- . 
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~ 9121297888 

December 30,2005 
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OCT-25-2011 11:04 GENERAL 

4
N9W York State Department of 
Taxation and Finance 
NYS AR LEVY RECEIVABLES 
PO BOX4137 . 
BINGHAMTON, NY 13902-4137. 

Tax Compliance Levy 

WACHOVIA BANK NA 
3709 RIVERDALE AVE 
BRONX NY 10463 

8435730200 P.001/001 

Levy 10: E-000721439·L007-3 

Taxpayer 10: 247-72-0261 

First and Final Demand 

} 

Garnishee 

If you have any questIons, please 
call: (BOO) 872-7400 

Under authority of the Tax Law of the State or New York and Section 5232(a) of the Civil Practice Laws and Rules in 
the matter of the Commissioner. of Taxation and Finance of the State of New York, Judgment Creditor -
against: DAVID M GRAHAM JR . 

156 SEA MARSH DRIV~ .. . 
JOHNS ISLAND SC 29455-5505 

Accounts listed herein and any others which exist· 
Warrant 10 County Date Docketed 

E-000721439-WOO5-9 ALBANY 2/20/06 

OrIginal Warranted Amount 

* t~ It ,497,12 , .. ., 
_~ . .l:.~~:_",-"-,, .. ~~;;:, . 

$ 

Judgment 
Oebtor(s) 

Current Balance Due 

5,434.68 

Total Amount Due, Owing and Unpaid .. $ f,.: .. \';'. 5,434.&8 .. :., :.i 
It appears that you are Indebted to the above named judgment debtor(s) or that you are in possession or custody of property 
not capable of delivery which you know or have reason to believe that the judgment debtor(s) has(have) an interest. 

You are required by Section 5232(a) of the Civil Practice Laws and Rules to Immediately transfer to the undersigned all personal 
property not capable of delivery in which the judgment debtor(s}, not deceased, Is(are) known or believed to have ·an Interest 
now In or hereafter coming Into your possession or custody as may be necessary to satisfy the total amount due a~ set forth 
hereIn including all debts now or coming due from you to the Judgment debtor(s) together with any other lawful additions 
including fees, costs and expenses of this levy, If any, to execute any documents necessary to affect such transfer or payment; 
and to comply with any and all further provislons.of Iluch section. 

Dated: 4128/08 p_ . _ ./ /? I .' Name: . K ARKIS,OY] 
Signature: 7~ ."L ~ Title: Deputy Tax ¢om . ·sioner 

o Account closed o No account balance 
o No account ever existed 0 Other (attaCh explanation) 

o Payment enclosed $ _______ _ 
(Make check or money order payable to the Commissioner of Taxation 
and Finance. Enter the Levy 10 Indicated above on the payment.) 

DTF-981 (10/06) AJOOOD2220 1091700 

E000721439L0073 
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-=::"-_-"'-__ Time __ ---__ _ 

Please refer to the back of this form for 
additional information and mailing Instructions. 
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~' 
AFFIDAVIT OF DAVID GRAHAM 

C; ",'. \ k~\,'T)r--.. \J <>: c20 n-C "-I ()~I 7 g 9 

STATE OF SOUTH CAROUNA 

COUNTY OF RICHLAND 

... . .......... ~ - ~~~>1 
PERSONALLY APPEARED BEFORE ME, David Graham, who first bein\UlyQG:..n c::3 ~ .• 

~"(f\ --'" 
?J <-- r-' \) 

deposes and states that; ~ ~ OJ -rr~' 
""" S;. ~ rf"4 
C' u'1:J'. ~ 
0-' c.,) 

• 
.-\S --

am the Plaintiff in this action and I make this affidavit on \' erso~f;:O .' 

C' -­knowledge except where stated to be on information and belief, anE:l as to 
\ 
! 

those matters, I believe them to be true. I incorporate by reference the 

allegations set forth in my Complaint, previously filed. 

• Russell Patrick Welch and his accounting firm Welch, Roberts and Amburn, 

LLP served as my accountant and handled all tax related work for me for 

many years and served in this capacity during the calendar year 2005. 

It Mr. Weich contacted me in October of 2005 and informed me he had 

received, as my accountant, a tax notice for penalties related to the sale of 

my New York co-op (hereinafter referred to as the "Tax Penalty"). The tax 

notice was subsequently sent to my assistant, Melora Zoffoli, and is 

attached hereto. The penalty was $4,123.19 plus an additional $665.78 in 

late interest, less a credit of $'429.48 for a total of $4,296.49 I agreed to 

send $4,296.49 to Mr. Welch and for Mr. Welch to pay the Tax Penalty on 

my behalf. At the time It was not uncommon for Mr. Welch to pay 

expenses on my behalf with funds I provided him. 

• An e-mail communication between my assistant, Melora and Mr. Welch is 

attached wherein he was notified that the funds for the penalty were 

1 



• 

being sent to him to pay and he acknowledged the e-mail. See Exhibit B. 

The penalty payment was sent to Mr. Welch on October 13, 2005 and 

subsequently- deposited- into Mr~ -Welch's -firms"First-'Union- account·-#--

4009927911 See Exhibit C. 

The funds I sent-Mr. Welch were exactly the same amount as the Tax Penalty 

owed to the State of ~ew York and there is no question that the funds 

were to be paid by Mr. Welch to the State of New York to satisfy this 

obligation. -

• On or about April 29, 2008, Wachovia Bank mailed a notice to me informing 

amount of $5,434.88. (See Exhibit D). Upon information and belief the 

difference between the levied amount and the tax penilty, was additional 

• At the time, I believed the tax penalty had been paid. I instructed my new 

accolUltant, Mike Goldson, to investigate and verify with the NY Tax 

\.omrrllsslon and wit.h !',ir. 'i'\'clch ",heuler or nnt there W:lS a -nLd t:u: penalty 

owed. Mr. Goldson was lUlable to verify that Mr. Welch paid the tax penalty 

on my behalf. Mr. Goldson contacted Pat Welch to conftrm that the Tax 

Penalty was paid. I am informed and believe that Par Welch refused to 

acknowledge that he had received the funds from me to pay the tax penalty 

and refused to provide any infonnation related to the payment of the tax 

penalty. 

Wachovia Bank to verify that Mr. Welch did in fact receive and deposit the 

2 
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>.-

t1.1nds to pay tht: 'i'a, Pellalty into his t~'1l1'S accounc 'I his was rhe fi"~r omc I 

, .knew that a cause of action related to the failure to pay the Tax Penalty might 

_ exis..t~st Mr. Welch. _ 

FURTHER AFFIANT SAYETH NOT. 

David M. Graham 

Sworn and subscribed to before me 

My Commission Expires: 06-10-2.012 

3 
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------------------------------------------------------g 
From: 
Sent: 
To: 

Pat Welch [pwelch@wracpa.com] 
Wednesday, October 12, 2005 10:05 AM 
'Melora' . 

EXHIBIT 

1-0 

Subject: RE: 

Categories: Red Category 

Thanks ... ~ ... · .. havefun !! 

..:----OrigirJaI Message----'-
From: Melora [mailt6:Melora1@Yahoo.com] 
Sent: Wednesday, october 12, 2005 9:08 AM 
To: Pat Welch 
Subject: RE: 

Hi Pat, 
Just thought I'd let you know: I'll be si3nding the funds to you!! Can't do it right now as I'm literally walking oLit to 
head to the airport. I'll dei·the transfer when I get to Italy later today 
Regards 
Melora 

From: Pat Welch [mailto:pwelch@wracpa.com] 
Sent: Wednesday, October 12, 2005 1:22 PM 
To: 'Melora' 
Subject: RE:' 

Hi Melora, 

Sounds like you are 6rithe' move, be ba~eful' and enjoy the trips. 

David doesn't ha~e any choice regarding the taxes, they m~st be paid. 

Sincerely, 

Pat 

-----Original Message-----
From: Melora [mailto:Melora1@Yahoo.coml 
Sent: Wednesday, October 12, 2005 1:50 AM 
To: Pat Welch 
Subject: RE: 

Good morning Pat, 
I'll talk to David about it and let you know. Not that I hold much hope if he's not listening to your advice ... 

I am fine thank you, hope you are too! Returned from Luxembourg yesterday and am flying to Italy today. 
Will return to London Saturday. 

Have a good day. 
Melora 



.. 
From: Pat Welch [mailto:pwelch@wracpa.com] 
Sent: Tuesday, October 11, 2005 7:18 PM 
To: Melora Zoffoli 
Subject: 

Melora, 

The attached notice is from the state of New York. It is a penalty 
_ that resulted.from the-taxes due on sale. of David~sNY-condo. NY 
-is penalizing him for n.ot paying estimated income taxes upon the sale_ 

·1 have talked to them and written an appeal letter on his behalf but they 
will not back off. I suggest this bill be paid ASAP. I have told David about 
-it yesterday but he doesn't want to pay them. Someone other than me 
needs to convince him otherwise. They will NOT go away. He had problems 
with NY years ago when he came to me and it took two years to get rid of 
them. 1 would not advise going down that road again. 

Hope all is well with you and you are enjoying good weather. 

Best regards, 

Pat 

No virus found in this incoming message. 
Checked by AVG. 
Version: 7.5.519 / Virus Database: 269.22.1 1/1 368 - ReJease Date: 4/9/2008 4:20 PM 
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PAY Four Thou$i!nd Two Hundred Ninety Sill and 491100 Ocll~rs 
TO THE. 
OOOCR Of. WElCH ROBERTS & AMBURN 

151 E BAY ST. 

f\J(h 0001"'=. 
~'1. 
Notes 

CHARLESTON, SC 29401-2124 
. i 

004941120 

Item Amount Item Serial Item Rff Item Account Item Sequence 

$4,296.49 000009110179021 007590148 000091790026943950 0005715464562 

Wachovia certifies that the above image is a true and exact copy of 

Date 

10-20-2005 

the original item issued by the named customer, and was produced from original 
data stored in the archives of Wachovia, its predecessors or successors. 

Page 1 
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$U~"*4,296.49 

EXHIBIT 

Ie 

Item Type 

Transit 



Apr 2<), 2008 

david 111 graham jr 

APT 1208 

1621 BAY ROAD 

,'v'achoYla Bank NA 

LULul GrUVr fruGCJ5inv 
v i 

Pb Box S()!;7 . ]iA44"rs -

Philauelphia, PA 19101-8667 

MIAMI BEACH, FL 331:;t) 

RE: 

DJ)A l010IKIJ2')448 

Dear: david m graham .ir 

1101.1)1'\(;'" \10\,:'>'1 

SS.S3·Ulll 

EXHIBIT 

'j 1) 

We regret to inCOnll you that Wachoviu Rlllk NA IJUs been served with a Tax Levy 
directed against you from the COMMiSSIONER OF TJ\XATIO:-\ !\t\O Fl"!ANCE 
OF NEW YORK in the aillolint of' S5,434.88. 

Unless tlJe Tax Levy is released within 14121 days, on SI23/2008, we will be required 
by the COMMISSIONER OF TAXATION AND f-TNANCE or NEW YORK to P,IY 
the amollnt that has been debited from your accoul1l(s) as referenced above. A 
$100.0U non-refundable processing ree will be charged against the Uccollnt(s) 

referenced above. 

I f you have any questions conccming this malter, you may contactlhe 
CO\1i\·1ISSIONER. OF TAXATION A\!O FINANCE OF :\EW 'YORK as 111c1ic;llcd 
on the bank levy copy attached. 

Any questions concerning this lcg~11 document shollld be directed to the Plaintiffs 
attorney or Agent whose name and address appears on the enclosed copy. Please 
note that certain funds 8rc exempt from illlilchmcnt rursuant to federal and/or state 
law. I r your aCCoLlnt cOl1lai ns funds that arc exempt Cram altachment. you must 
contact the Plainti ffs attorney or government agency that is requesting the funds. It is 
your responsibility to take the steps necessary to protect your interest in this malter. 

Sincerely, 

Servicenler Associate 

Enclosures: 
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4
N6W York State Department of 

. Taxation and Finance 
. NYS AR LEVY RECEIVABLES 

PO BOX4137 
BINGHAMTON, NY 13902-4137 

Tax Compliance levy· 

WACHOVIA BANK NA 
3709 RIVERDALE AV~ 
BRONX NY 10463 

Levy 10: E-000721439-LOO7-3 

Taxpayer 10: 247-72-0261 

First and Final Demand 

} 

Garnishee ': ' " ..' 

If you have a~y questions, piease 
call: (800) 872-7400 . 

Under authority of the Tax Law of the Slate of New York and Section 5232(a) of the Civil Practic~ Laws ,and Rules in 
the maHer of the Commissioner of Taxation and Finance of the State of New York,Judgment Cre'ditor ~ . 
against: DAVID M GRAHAM JR' 

156 SEA MARSH DRIVE 
JOHNS ISLAND SC 29455-5505 

Accounts listed herein and any others which exisl' 

Warrant ID County Date Docketed Original Warranted Amount Current Balance Due 

E-000721439-WOO5-9 ALBANY 2120/06 $ 4,497.12 $ , 5,434.~8 ,-
0 

> 

. 
:. 

.. ' ' ,. 
' . 

. ~ ,~; -

Total Amount Due, Owing and Unpaid .. $ 5,434.88 

It appears that you are indebted to the above named judgment debtor(s) or that you ar.e in possession or custody of property 
not capable of dclivcry which you know or have reason to believe that the judgment debtor(s) has(haite) ahinterest. 

You are required by Section 5232(a) of the Civil Practice Laws and Rules to Immediately transfer to the undersigned all personal 
property not ca-pable of delivery in which the judgment debtor(s), not deceased, is(are) known or believed to have an interest 
now in or hereafter coming into your possession or custody as may be necessary to satisfy the total amount due as set forth 
herein including all debts now or coming due from you to the judgment debtor(s) together with any other lawful additions 
including fees, costs and expenses of this levy, if any, to execute any documents necessary to affect such transfer or payment: 
and to comply with any and all further provisions of such section. 

Dated: 4128/08 

Signature: 

o Account .closed o No account balance 

o No account ever existed 0 Other (attach explanation) 

o Payment enclosed $ ________ _ 
(,."ake check or money order payable to the CommissIoner of Taxation 
and FInance. Enter the Levy ID indicated above on the paymenl.) 

DTF-981 (10/06) AJ00002220 1091100 

E000721439L0073 
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Name: K ARKIS9)\!) 

"TItle: Deputy :r£x Com sioner 

of Service 

Time 

Please refer to the back of this form for 
additional inronnation and mailing instructions. 



Fold 

here 

FOld 

here 

Tax Compliance Levy 
Additional Information 

Pursuant to the provisions of the Tax Law, the Warranl(s) listed dnthe frontcO"1»titllte(s}a jiJdgroent··· 

in favor of the Commissioner of Taxation and Finance against the judg~e"-tdebtor'(s) nam~d (whose-> 

last known address is also indicated) and the officer or employee of the Depa-Hmentof Taxation and " 

Finance, whose signature appears on the front of this form, has all the rights ~nd powers. of a sheriff 

The Commissioner of Taxation and Finance commands any duly authorized offi~er or empkJyee of the; 

Department of Taxation and Finance to salisfy the warrant(s) out of the real and personal property in 

which the judgment debtor(s), not deceased, has(have) an interest or any debts .owed to said 

judgment deblor(s). A notice 10 Ihis(lhese) judgment debtor(s) substantially in the form set forth in 

CPLR 5222(e) was served upon the judgment debtor(s) within a year prior to the service of this levy. 

Warrants filed pursuant to the Tax Law constitute perfected liens against real and personal property 

of the judgment debtor(s) against whom the warrants are issued. This levy serves as notice of the 

existence of such liens. No extension of levy is required to maintain the effectiveness of these liens. 

DTF-981 (10/06) (back) 

Please be sure that: 

- You check the applicable box on the front and 
indicate Ihe payment amount enclosed, if any. 

- You sign the Acknowledgment of Service section 
and indicate the date and time. 

Return one copy of this form to the address below. 

NYS AR LEVY RECEIVABLES 
PO BOX 4137 
BINGHAMTON, NY 13902-4137 

Fold 

here 

Fold 

here 



STATE OF SOUTH CAROLINA ) 
) COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) 

David M. Graham, ) 
) 

Plaintiff, ) 
) 

vs. ) Case No. ll-CP-1O-01739 
) 

Welch Roberts & Amburn, LLP ) 
) 

Defendant. ) 

TRANSCRIPT OF HEARING 

The within Hearing in the above-captioned action was held on October 
28,2011, before The Honorable R. Markley Dennis, 1r. in Courtroom 4B of the 
Charleston County COUlihouse, 100 Broad Street, Charleston, South Carolina; 
attended by Counsel,as follows: 

APPEARANCES: 

C. Cantson Foster, II, Esq. 
FOSTER LAW OFFICE 
3100 Devine Street 
Columbia, SC 29205 
Appearing for Plaintiff 

Ronald L. Ritcher, 1r. 
BLAND RlTCHER, LLP 
18 Broad Street 
Charleston, SC 29401 
Appearing for Defendant 

DEBORAH GARRISON 
Circuit Court Reporter - C)'h Judicial Circuit 

Post Office Box 901 
Johns Island, South Carolina 29457 

dG{fr;jsun(a)sc~.':(~ILI.\'. UD!. 
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David M. Graham v Welch Roberts & Amburn 
Ca<;eNo. ll-CP-IO-OI739 

Hearing of October 28, 201 1 
Before The Honorable R. Markley Dennis, Jr. 

2 

1 THE COURT: Let me state while you're 

2 coming forward, everyone. We're trying some-

3 thing this week to find out how many cases that 

4 we can have where all we need is the mic 

5 recording rather than a court reporter in 

6 addition to the sound; because, as you know, we 

7 have a shortage of court reporters. Many of 

8 these Motions do not need a record to the extent 

9 of the arguments., Ratner it,is based on the 

10 submissions, ~nd that~orms;the record. You're 
, , ~ 

11 welcome to have it. Just if,you'll let me know, 

12 whoever filed the Motion'.-,' If' you need a court 

13 reporter, that's ,fine. 'If you don't, that's 
,": ,., 

14 fine. Just tell me. 

15 MR. FOSTER:' '"Your Honor,' we served the 

16 affidavits on Wednesday. lim handing up a copy, 

17 a clocked copy. ' 

18 THE COURT: Appreciate that. Thank 

19 you. 

20 COURT REPORTER: Your name, sir? 

21 THE COURT: Identify yourself and the 

22 parties that you are representing, please. 

23 MR. FOSTER: Your Honor, my name is 

24 Cantson Foster. I represent the Plaintiff, 

25 David Graham. 
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David M. Graham v Welch Roberts & Amburn 
Case No. ll-CP-IO-01739 

Hearing of October 28, 20 II 
Before The Honorable R. Markley Dennis, .Ir. 

THE COURT: Okay. 

MR. FOSTER: I am Ronnie Ritcher, for 

3 the Defendants. 

4 THE COURT: All right. And it 

5 appears to be, Mr. Ritcher, your Motion? 

6 MR. RITCHER: Yes, sir. 

7 THE COURT: Okay. 

8 MR. RITCHER: Your Honor, this 

9 lS our Motion for summary judgment based on 

10 the expiration of the statute of limitations. 

11 For purposes of my argument, I·have 

12 three exhibits that are attached to our 

13 affidavi t in support. 

14 THE COURT: Okay. 

15 MR. RITCHER: I just highlighted 

16 them for the court's convenience. 

17 THE COURT: Thank you. 

18 MR. RITCHER: Your Honor, for 

19 purposes of this argument, obviously we accept 

20 as true everything that they said In their 

21 Complaint and in the affidavit in opposition. 

22 THE COURT: All right. 

23 MR. RITCHER: It is still our 

3 

24 belief, accepting those matters to be true, that 

25 the Plaintiff cannot prevail. That is true 
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David M. Graham v Welch Roberts & Amburn 4 
Case No. II-CP-10-01739 

Hearing of October 28, 2011 
Before The Honorable R. Markley Dennis, 11'. 

because the statute of limitations expired more 

2 than three years ago and not -- and I can 

3 explain why. 

4 THE COURT: Okay. 

5 MR. RITCHER: The central 

6 contention of the Plaintiff is that in 2005 he 

7 suffered a tax liability to the State of New 

8 York in the amount of $4,296.49. Mr. Welch and 

9 his firm are his tax advisors. He claims that 

10 he sent a check for the express purpose and that 

11 Mr. Welch and his firm then paid that tax 

12 liability in the State of New York. This was in 

13 October of 2005. 

14 So my Exhibit A is the check that Mr. 

15 Graham sent. You'll see that it says on the 

16 check that it is to be posted to the account of 

17 D.M. Graham. It is dated October 13th
, 2005. 

18 It is for the amount of $4,296.49. 

19 Our Exhibit B shows that on November 

20 28 th
, 2005, Mr. Welch's firm invoiced Mr. Graham 

21 for services rendered in the total amount of 

22 $6,656. Clearly shown on the invoice is the 

23 application of a payment in the amount of 

24 $4,296.49, leaving a balance due for services 

25 rendered in the amount of $2,359.51. 
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David M. Graham v Welch Roberts & Amburn 5 
Case No. II-CP-1O-OI739 

Hearing of October 28,2011 
Before The Honorable R. Markley Dennis, Jr. 

1 Our'Exhibit C ~ill show you that on 

2 December 30 th
, 2005, that Mr. Graham, having 

3 received that invoice, remitted payment exactly 

4 for $2,359.71, the balance due on the account. 

5 THE COURT: Okay. 

6 MR. RITCHER: So it is impossible 

7 for him to contend that he did not know and 

8 could not have known, as early as December 30 th
, 

9 2005i that in fact his check in the amount of 
'. " 

10 $4,296~49 w~~not sent to the State of New York 

11 but instead. was applied against services 

12 rendered, 

13 Ofrthat basis, it is our position that 

14 the sfat;:utoe ;has' expired. 

15 " THE 'COURT : Thank you, sir. Mr. 
• f" 

16 Foster, response? 
. , 

17 MR.· FOSTER: Yes, Your Honor. Your "_.'- . 

18 Honor, we contend that the statute of 

19 limi tation~ did not expire when that invoice was 

20 sent, or ~lleged to have been sent. I don'·t 

21 believe that it's been proven, through discovery 

22 or otherwise, that the invoice actually sent to 

23 Mr. Graham. 

24 We contend that, based on the exhibits 

25 and Mr. Graham's affidavit, that Mr. Welch was 
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David M. Graham v Welch Roberts & Amburn 6 
Case No. J I-CP-I 0-0 1739 

Hearing of October 28.2011 
Before The Honorable R. Markley Dennis, Jr. 

his CPA, that he had a course of dealing with 

2 Mr. Welch with Mr. Graham where he would, on a 

3 frequent basis, pay taxes on Mr. Graham's behalf 

4 and then request funds from Mr. Graham. That 

5 happened in October of 2005. Mr. Welch notified 

6 Mr. Graham -- and then also in an e-mail he 

7 notified Mr. Graham's assistants that a tax 

8 penalty had been created in the amount of $4,200 

9 (sic) . He sent the notice which is attached as 

10 Exhibit A to Mr. Graham's affidavit, that this 

11 tax penalty existed and requested that Mr. 

12 Graham send him the funds to pay it. 

13 The next exhibit lS -- Exhibit B is an 

14 e-mail correspondence between Mr. Welch and Mr. 

15 Graham's assistant, Milora (phonetic) -- I can't 

16 pronounce her last name, it's Italian, Sefafalee 

17 (phonetic) I think. Anyway, in that e-mail 

18 correspondence he notified Mr. Graham's 

19 assistant that the tax penalty was due and that 

20 Mr. Graham needed to pay it. Then Milora 

21 notified Mr. Welch that she was sending Mr. 

22 Welch the money for the payment. He 

23 acknowledged receipt of that, said "Thanks, have 

24 fun." You know, the specific words of the e-

25 mail, (reading): "Just thought to let you know 
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David M. Graham v Welch Roberts & Amburn 
Case No. ll-CP-IO-01739 

Hearing of October 28,2011 
Before The Honorable R. Markley Dennis, Jr. 

I'll be sendirig the funds to you. Can't do it 

2 right now as I am literally walking out to head 

3 out to the airport, but I will transfer it when 

4 I get in later today." Then the check was sent 

7 

5 the next day, October 13 th
• Mr. Welch's response 

6 was "thanks," he understood that this payment 

7 was corning to him and that he was going to pay 

8 it in the normal course of business as he had 

9 done frequently for Mr. Graham. And the payment 

10 was: in fact sent to Mr. Welch, deposited into 

11 . his' account. 

12 ·But the interesting thihg is,as you;ll 

13 see,onbur Exhibit D, Mr. Graha~ didn't actually 

14 .realize tha't the t~x, payment hadn" t been pa.id 

i~ bntil he re-received a notice from Wachovia that 

16 'ilevy had been put on hi~acco~nt. 
. . '," ... ' 

That notice 

'. 17 ~~,. he didn' tr'ecei vethat' noticeu'ntil' 'after' 

18 April 29th
, 2008. There's an Exhibit D to Mr. 

19 Graham's affidavit. 

20 Upon receipt of that notice, he 

21 retained another CPA, Mike Goldsen (phonetic), 

22 who also has an affidavit in the file, Your 

23 Honor, which we also include in opposition to 

24 this Motion. Mike Goldsen contacted Mr. Welch 

25 or someone in Mr. Welch's office, tried to find 
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David M. Graham v Welch Roberts & Ambum 8 
Case No, II-CP-I 0-0 1739 

Hearing of October 28, 2011 
Before The Honorable R. Markley Dennis, Jr. 

out what happened to the payment that Mr. Graham 

provided Mr. Welch. Mr. Welch provided no 

information whatsoever. He refused to 

acknowledge whether or not he received the 

payment, whether or not he made the payment or 

not, and it wasn't until after an investigation 

was placed with Wachovia that we were able to 

obtain the canceled check going into Mr. Welch's 

account. That was April 20 ili
, 2010, was the 

first time that ,.we or Mr.' Graham was able to 

confirm that Mr. Welch did in fact receive the 

check that he sent him, had deposited it into 

his account. 

We believe that the absol\i'tely earliest 

the statute of limitations, uh,-"':',wo{lld not 
. '" '. 

have begGn to run until the ~-u~til the, uh, 

(reviewing file) , sorry,' 1 "m iookihig' for the 

date -- April 20 th
, 2008 notice that Mr. Graham 

received that an levy had bee'n placed on his 

account for the failure to pay this tax. 

Quite frankly, we believe that the 

statute of limitations actually began to run 

April 20 th
, 2010, when Mr. Graham was finally 

able to verify that Mr. Welch did in fact 

receive the payment for the taxes. 
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David M. Graham v Welch Roberts & Amburn 9 
CasiNo. II-CP-1O-OI739 

Hearing of October 28, 20 II 
Before The Honorable R. Markley Dennis, Jr. 

1 And if you look at the exhibits to Mr. 

2 Graham's affidavit, it is very clear that Mr . 

. 3 ' Welch put him on 'notice of the payment, that 

4 the payment was sent to him with the express 

5.< -understanding that he was going to make the 

6 payment, and that he didn;t. We believe that 

7 the first time that Mr. Graham knew or should 

~- have known that he had a cause of action against 

9 Mr. Welch was when he was able to finally get 

10 the check produced from Wachovia Bank, which was 

11 April 20 th
, 2010. 

12 THE COURT: Just a matter of 

13 coincidence that he just happened to send a 

14 check for $2,359.51 after this invoice was 

15 mailed? Was that just coincidental? 

16 MR. FOSTER: No, Your Honor. I 

17 believe that the invoice that was sent to him, 

18 I believe that it was Mr. Graham's understanding 

19 that the original payment was applied to the 

20 request of Mr. Graham for the $4,200 (sic) tax 

21 penal ty. 

22 THE COURT: If he was going to send 

23 the net due, why would he send that if that was 

24 if that was the case? I mean, it is not very 

25 it is not rocket science, it's not difficult 
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David M. Graham v Welch Roberts & Amburn 
Case No. 11-CP-1O-01739 

Hearing of October 28, 2011 
Before The Honorable R. Markley Dennis, Jr. 

to ascertain or to interpret this. It's clear. 

10 

2 Why would he send only that amount, $2,359. The 

3 bill is obviously for the total amount due. 

4 MR. FOSTER: The bill was sent to Mr. 

5 Graham after he sent the -- after he had sent 

6 the payment. 

7 THE COURT: I -- after he sent 

8 $4,296.49, which is credited towards the 

9 bill/invoice and then there is a balance due, 

10 and he mails a payment for the balance due. 

11 MR. FOSTER: If you look at the 

12 invoice, it's actually for the tax bill. 

13 The invoice is for the tax penalty. 

14 THE COURT: I'm looking at it. 

15 Thank you very much. Is there anything else, 

16 Mr. Ri tcher? 

17 MR. RITCHER: ' Just very briefly, 

18 Your Honor. One matter that is not contested 

19 before you -- nowher~ in Mr. Graham's affidavit 

20 does he ever say 'I did not get that invoice.' 

21 THE COURT: Okay. 

22 MR. RITCHER: So it is not a 

23 contested matter that he got it. 

24 THE COURT: I just think -- I just 

25 think, taking everything logically, there's no 
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David M. Graham v Welch Roberts & Amburn 
Case No. II-CP-IO-01739 

Hearing of October 28, 20 II 
Before The Honorable R. Markley Dennis, Jr. 

1 reason for somebody to send a check for 

2 $2,359.51 just out of the blue. I mean, that 

11 

3 just doesn't make any sense. So your Motion for 

4 summary judgment is granted. Thank you, sir. 

-5 MR. RITCHER:' Thank you, Judge. 

6 THE COURT: If you would prepare an 

7 Order, please. 

8 MR. RITCHER: Yes, sir. 

9 THE COURT: Based on the subpoenas? 

10 MR. RITCHER: Yes, sir_ 

11 THE COURT: All memoranda filed in 

12 conjunction with this Motion are incorporated 

13 for purposes of review. 

14 MR. RITCHER: Thank you. 

15 (HEARING CONCLUDED) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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David M. Graham v Welch Robelts & Amburn 
Case No. ll-CP-IO-01739 

Hearing ofOetober 28,2011 
Before The Honorable R. Markley Dennis, Jr. 

CERTIFICATE OF REPORTER 

I, the undersigned, Deborah Garrison, 

4 official court reporter for the 9ch Judicial 

5 Circuit of the State of South Carolina, do 

6 hereby certify that the foregoing is a true, 

7 accurate and complete transcript of the hearing 

8 held before The Honorable R. Markley Dennis, 

9 Jr., on October 28, 2011; 

12 

10 I further certify that I am neither kin nor 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

counsel to any of the parties and have no 

interest in the outcome of this action. 

Deborah ~rison 
Circuit Court Reporter 

9th Judicial Circuit 

22 Charleston, South Carolina 

23 January 20, 2012 
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Certificate of Counsel 

The undersigned hereby certifies that the Record on Appeal contains all material proposed 

to be included by any of the parties and not any other material. 

September 26, 2012 
Columbia, South Carolina 

Other Counsel of Record: 
Ronald L. Richter, Jr., Esquire 
Peoples Building 
Mezzanine Level 
18 Broad Street 
Charleston, SC 29401 
(843) 573-9900 
COUNSEL FOR THE RESPONDENTS 

Respectfully Submitted, 

~s~~ 
Bryan D. Caskey 
FOSTER LAW OFFICE, LLC 
3100 Devine Street 
Columbia, South Carolina 29205 
(803) 400-1921 
(803) 400-1951 Facsinllie 
COUNSEL FOR THE i\PPELL'\NT 
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Certificate of Counsel 

The undersigned hereby certifies that the Record on Appeal contains all material proposed 

to be included by any of the parties and not any other material. 

Respectfully Submitted, 

~p 

September 26,2012 
Columbia, South Carolina 

Other Counsel of Record: 
Ronald L. Richter, Jr., Esquire 
Eric S. Bland, Esquire 
Peoples Building 
Mezzanine Level 
18 Broad Street 
Charleston, SC 29401 
(843) 573-9900 
COUNSEL FOR THE RESPONDENTS 
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Bryan D. Caskey 
FOSTER LAW OFFICE, LLC 
3100 Devine Street 
Columbia, South Carolina 29205 
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COUNSEL FOR THE ApPELLANT 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM CHAlU:"ESTON COUNTY 
Court of Common Pleas 

R. Markley Dennis, Jr., Circuit Court Judge 

Case No. 2011-CP-l0-1739 

. David M. Graham, Jr., 

Welch, Roberts and Amburn, 
LLP and Russell Patrick Welch, 

v. 

Appellant, 

Respondents. 

PROOF OF SERVICE 

I certify that I have served the Record on Appeal on Welch, Roberts and Amburn, LLP and 
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