STATE OF SOUTH CAROLINA. IN THE COURT OF COMMON:PLEAS

FOURTEENTH JUDICIAL CIRCUIT

CIVI] Action No. 2013-CP: 07 woR,ECEEVE

SEP 15 2016
SC Court of Appeals

ORDER GRANTING DEFEND
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R

Groiip, LLC, Coward chks & Siler, INC’S AMENDED MOTI
P.AL J. K. Cowird, Jr., Chxcago Title ] SUMMARY-JUDGME
vIn‘;urance Company, and Counsellot Title )

"”Agency, Inc.,

)

)

)

)

;
BMP Development LP, Balsam Mguntaii. ) COUNSELLOR TITLE AGE!

)

)

)

)

)

Defendants. )

)

‘This matter is before the Court én Defendant Counsellor Title Agency, inc i
(“Counsel[or”) Amended Motion: for Summary Judgment Counsellor s motion was filed on
March 7, 2016 and the Court helda hearing on Counsellor’s motiori on June 13, 2016, Plaintiffs
were represented at'the hearing by DanielA. Speights and -A.G. Solomons; III, and Counsellor
. '».wasf réprésented by 'Robe'rt"E.. Stepp. Following the hearing, the Court:took Counsellor’s motion
under'.a‘d\‘;‘isémer;f and dllowed the parties to-submitadditional briefs and siipporting matetials.in
support of-their respective positions..

After hearingthe Ya_:gumggnté of counselat the hearing and considering{the bfiet:s and other
materials submitted by the .ﬁj_paftiés in:connection ‘with the motion, the ‘Couﬁ»‘ grants Counsellor’s
Amende_d_Mofionjfdri S_u‘:‘ﬁ'mar‘yj J,udgmenf.»

UNDISPUTED FACTS

‘Thie undisputed facts of this case may be-summarized as follows. In Februdry of 2002,

‘Plainitiffs - purchased Lot 108 i the Balsam Mountain Preséive Subdivision in Jackson County,




North Carolina. (Third Am. c&ﬁgi’; 9 10, 12 According to Plaintiffs, the ‘séner,_» BMP
De,vét@pm‘en( LP (“B'z’?l'sam”)‘,.i"é_preseﬁted? to Plaintiffs that Lot 108 “consisted of approxviina‘tcly-
1.9-acres: and that Balsam Mountain Road circumnavigated Lot 108. (Third-Am; ’C'qmpl.» 9 10)
Upon completion. ‘of the closing, B_als_an_;- provided to Plaintiffs a-deed to Lot 108 zmd ‘an
';indiv_idqai_gecoxded plat of Lb; 108. (Third Am. C‘orjn;":L 1 13.) The récorded pl’a,tf‘“‘réﬂected that
bot 1;08'. consisted of 1,837 écgeg{, :and that Balsam Mountaiti Preserve; Road went-around rather

thart throtgh Lot 108.” {Third Am. Compl. §13.)

" The deed ,”togil"lhintiffs_incorporated' the recorded plat and was recorded in Jacksom. . . . ...

County; North Carolina. (Third Am. Compl. ¥ 13.) Upon completion of {_he_ ‘¢losing, Counsellor,
in its ‘capacity as agent for Chicago Title — Company (“Chicago Title”), issued an
ownér’i; title insuragc,e;}iolicy that insured, Subjéct_to the terms afid ek’cepribns;‘Statedﬁitherein;_ ditle
to. Lot 108 using the same legat description as was contained'in the deed. |
Plaintiffs. allege. that ﬁzilsani informed -them in 2006 that; contrary to the ‘deed and, ihe
recorded ;p!ai-", Lot 1(}8 contained only 1.4 uac,r.esi and Balsam ‘M('mnf_a’in‘ Preserve Roud wet
:rhrougl.i Lot 108 instead of around it. (;Ti’xjird Am. Compl: 1 20.) Piéin_tiff"é: allége that this
configuration of Lot 108 is coritdined iix} an uhrecorded plat. Na plat or other documieit refléctiiig |
* this cénfi‘g_uraum has ever been recorded in the public records. (Thitd -Am. Compl. ¥ 20.)
Plaintiffs c;()'xltcnd” that 'the- true .configuration of Lot 108 is. shown.on the unrecorded p{aig. and
reﬁr,esehts an _cﬁcroachmex‘it‘ and/or trespass-on Lot 108, (Third -Am. Compl. 91 20-21:):Seven. -
‘ yearsvéfter diséovcging these facts:about their property; Plaintiffs filed their original _t:cmpfl'aim~'in_
this maiter on July 18, 2013. Plaintiffs have since ‘amended theit coimplaint three: times, With.

respect to- Counsellor, Plaintiffs assert two causes of action: (1) breach of contract; and (2)




negligence. (Third Am. Compl. 11 147.-155';) Now betore the -Cotirt is Counséllor’s Amended

 Motion for Summary Judgment. |
LEGAL STANDARD

“The .purposé:of summarir_ judgment is to expedite the disposition of cases which do-not

tequire the services of a factfinder.” Singleton v. Sherer, 377 S.C. 185, 197-98, 659 $.E.2d 196,

203 (Ct. App.2008). Summary judgment shall be granted “if the pleadings, dépositions; answers

to interrogatories; and admissions on file, together with the affidavits; if any, show that there is.

Jmatter of law.™ Ruile 56(c), SCRCP. “In defermining whether any triable issue of fact exists, the

eviderice and: all inferences which can reasonably be drawn therefrom must be viewed in the

Tight most favorablesto the nonmoving party.” Quail Hill, LLC v. County-of Rickland, 387 S.C.

223,235, 692 5.E:24. 499, 505 (2010),
“Once the ‘party moving fdf*su’i;ﬁnary judgment meets the initial burden of showing; an

absence ol'fzévid‘e‘nﬁaijylsupp()rﬁ for the opponent’s case, the opponent cannot simply rest:on’ niere

allegations or deriials contained in the pleadings.” Singleton; 377 S.C. at 197-98, 659°$.E.2d at
203. Instead, “{tJhe nonmoving party must come forward with specific. facts showing thereisa

genuine issue for trial.” Id. at 198, 659'S'E.2d at 203, “It is not sufficient’ for one. to create an

inference that: is niot reasonable:or an. isstie of fact that is not »genﬁilie:’?f Evagps v. Stewart, 370
5.C. 322, 526, 636 S'E"'Zd. 632, 635 (Ct. App. 2006). “Although summary. judgment is a drastic
‘remedy-which should be eaiitidusly invoked, where a-verdict is: ﬂo.ﬁi-‘feaSOﬁﬁﬁly; possible under e
facts preserited, Summary judgment:is proper.” Id.

Applying this standard to-the-undisputed facts of this .‘c"a’sfé, thie Court.grants Counsellor’s

Amended Motion for:‘Summary Judgmient for the, reasons discussed below.




CONCLUSIONS OF LAW

Cotunsellor has moved for summary- judgxnen( in. thi'ss:case on several separate grounds.

(1) Counsellor argues Plainiiffs’ claims. against Counsellor ‘are barred by the statute of

Timitations. (2) Counsellor -argues Plamtxffs have not suffered aiy loss of damage beciuse

Plaintiffs have title to:the-property as insured and s conyveyed. (3) Counselior afgués Plaintiffs”
claims. ate ‘barred because Plaintiffs cofisented 1o, acquiescéd in; or failed to mitigafe ihe

damages tliey allege to have suffered and, as. a result, no act or omission of Counsellor

_proximaitely” caused -any damage Plainiiffs allege. (4) Counsellor argues Plaintiffs’ breach of =

contract cause of action fails because there ‘is no-evidence; of,*_a‘ny‘ agreement ‘between Pliintiffs

and Counsellor beyond Counsellor’s agreermient o “issue the title ;poli'c_yr as agent for Chicago
Title. Counsellor also a'rg_ugs,-,thzit;.i't' eanitiot be lable: to Plaintiffs under the title insurance policy

and that Plaintiffs are not entitled fo any- rélief under the policy in any event:. (5) Counsellor

argues Plaintitfs’ négligence cause of action fails because Counsellor was not under ‘any duty to
a'dlk’ist:_;Plﬁintiffs regarding coverage ‘ifésuesl The Court finds Counsellor is entitled to. suminagy
judgment-on grounds 1, 2, 3, 4, .and 5 and that each of thes¢ is indepeiidently Sufficient to
warrant summary judgment in‘Counsellor’s favor. ™

A. 'Pl_'aii”ntlffs;"‘ claims against Counsellor-are barred by the--stalute'ofllmi_tatii;ns,

The Court finds the statute of limitations expired well before Plaintiffs commenced this

action-and, ds a result, Counsellor is entitled to summary judgment. The statite of limitations for -

both causes of action asserted by Plaintiffs. against Counsellor i$ three yeirs, 8.C. Code Ann. §
15-3:530. Pursuant'{o the 'discovc\ry;,rule,; the statute of limitationis beg_ihs,:atd riin. on:the:date*the
injured party either knows or should have krown by the exércise of reasonable diligence' that

cause’of action {has ‘arisen].” Dean v. Ruscon, 321.S.C. 360, 363, 468 S.E.2d 645;, 647 (1996).




“The exercise of reasonable diligence means simply that an injured party must act with.some
promptness where ‘the facts and circumstances of an injury would put- a person of common
knowledge and experience on notice: that some-claim-against another party might exist."“Gibson -

v. Bank of America, N.A., 383 S.C. 399; 406, 680:S.E.2d 778, 782 (Ct. App. 2009). “Thestatute

of limitations begins to’ runi from this poiiit and not‘when advice: of counsel is Sought or a full-
‘blown theory:of tecovery is deikéloped-.’-’ﬁ_'LLL

“Onicé a reasonable person has reason to believe that some right of his has been invaded

.ot that some claim against.another party might exis(; fh'e,,rcqu‘iremgm;_g,f;;_r§a§gnggpjg_;;diIigencc;zgo

investigate thisfinfo'nn_ation;further.;takesfprécedence'bver,the'inabilityf to ascertiain ,t{hc amount of
damages or even'the: possibility that datﬁagesimay ‘be forthcoming at all.” Binkley v. Buiry, 352
. S.C. 286, 29798, 573 $.E2d 838, 844-45 (Ct. App. 2002) (internal ‘quotations: omitted). A
plaintiﬁ"s ignoi*anc& ofthe: “full extent of the damage is 'iymmgteﬁal” 4in setting the accrual date.

Dean, 321 S.C. at 365, 468 S.E.2d at 647. The statute begins'to run'when a ;j:ar;y.is_houit!;realii;je,._

‘his: injury may be attributable to some other party’s.action. Re public Contratiiig:Corp.

Dept: of Highways & Pub. Trangg:,'ssizf S, 197, 208, 503 S.E.2d 761, 767 ((1998): *[Ulnder

South Carolinia law; the date when 4 plainitiff learns.of a potential new defendant has absolutely

ho. b’je’afihg on the timing of jthe’ statute of limitations.” Cline v. J.E. Faulkner Homes; Inc.; 359

) S.C..367fv,,37-1, 597'S.E.2d .27,1 29 ‘(QOM),jLikcwise,;gthe discovery of new evidence is itrelevant to

the tunning of the statute. Tanyel v. Osborne, 312 S.C. 473, 475, 441 S.E.2d 329, 331 (Ct. App.

1994) (finding statute of limitations began to' run when motorist witnessed events causing loss
rather than date upon which hé‘-discovered;evidence to support claif). |

1In determining the-;i"a'té the statute of limitations-commences to-run, “[t]he focus is upon

the date: of discovery of thé injury, not the. date of discovery of the wrongdoer.” Wiggins v.




Edwards, 314 S.C. 126, 128, 442 S.E.2d 169, 170 (1994) (emphasis added); 'see also Snell v.

Columbia Gusi Exch., Inc., 276 S.C. 301, 303, 278 S.E:2d 333, 335 (1981) (finding plaintiff on
riotice when pistol accidentally and unexpectedly discharged, and. thus was possibly defective).

The running:of the siatue:is not delayed until all available legal theories are developed. Austin v.

Conway Hosp., Inc., 292 S.C: 334, 339, 356°S.E.2d 153,156 (Ct.- App.. 1987) (finding statuteof
limitations began to run‘when plaintiff witnessed events at hospital, rather than when a later full

theory of recovery was developed.after reviewirig hospital'srecords).

e T tHiiS GASE, - the- indiSputed facts establiéh that: Balsam told Plaintiffs no later-than 2006
that,.contrary to ‘the deed and the récdrded plat, (1) there-was a-possible encroachment. oﬁ Lot
108;. (2) the property may contain only 1.4 -:aérgs, -and (3) Balsam :Mountain Preserve: Road
apparently went through the property instead of around it. (Third Am. Compl..1720.) On that
date, ‘a réasonable ‘person would have reason. to believe that soime right of his may have 5een
invaded or that some ¢laim against.ariother party niight exist. Binkléy; 352-S.C. at 297-98,.573
S.E.2d at 844-45. At that time; the stafute of limitations:commenced to run. Plaintiffs did not file
the instant-case:until July .o‘f?20‘.1‘_3;-..‘w<:1lf'beyondi the three-year statute of limitations: period. The
Court therefore finds: that Plaintiffs’ causes of action-are barred by the statute of limitations and
Counsellor is entitled tosummary judgment as'a matter of law: |

Plaintiffs argue the 's:,amté; of limitations. did not.commence to run until 2012 when they
? allegedly di"s'c‘:dverédithati-the;:rb’ad:ngiiyg;'thfough their property existed: before the closing, which:
they say gave rise to. a claim against Counsellor. The Court re'jects-"Plaintiffﬁ’ -argument because
it is contrary to the above-cited and well-established South Carolina law that the statute of
limitations: begins to. run on the date the’ Plaintiff discovers the .injury, not the .identity .of ‘a

wrongdoer,.or when a full blown theory-of recovery is developed. There is no dispute that both



the nature and extent of Plaintiffs” injuries were known to-them.in 2006 and the stalute:-began to:
riin at that time. The statute expired years before this-action was brought against Counsellor in.
2013.

B, Plaintiffs:have not suffered any loss or damage because: Plaintiffs have.title to
the property as insuted and as conveyed,

The basis of PlAintiffs’ complaint in this-case:is that Lot 108 is not:a$ it was represented
fo Plaintiffs at the closinig 6f their purchase. Specifically, Plaintiffs complain the lot is sialler

than they were told it was and that.the. road :Plaintiffs were tdId;ciréumhaVi"gatés? the property

i'ac(ually goes through it Apphcable law esmblxshes conclusxvcly, however that Plamtlifs leg(xl‘
title to Lot 108 isas reflected in _the' recorded deed and plat and remains today as they ‘understood
it to be at the closing of their purchise. As 4 result, the Court holds as a matter’ of !aw thar
Plaintiffs have not:suffered any-loss or d;i‘m“zig'e: witl respect fo-theif: title and summary, judgmeit
in Counsellor’s:favor is required.

North Carolina® statutory law :x;e_nd_e,r,s unrecorded ‘iht’erests in land invalid against
subsequent purchasers of the. property. ' N.C.G.S:A. § 47-18. Thus, unless an interest or
encumbrance 5ppcars in'the. public record, it is not enforceable againsta pjer’s"pn"wﬁb acquires the
land.. “[A] -purchasef misst examine the public registry. If he finds no record [of 4 defect intitle],

evenif he knows there has.been a prior conveyance, he may record his deed with the assurance

‘that his title will prevail.” Hill v. Pinelawn Mem’] Park. Inc., 292 S.E.2d 779, 782:(N.C. 1981).
“The: General Assembly, by -enacting. [§ 47-18] clearly intended that prospective purchasers

should be able to ?_s_af_el‘y"r,e_l_'y on the public records.” Schuman v: Roger Buker & Assocs., Inc.,

| Because the real property that is the sub}ect of this.action is; located in North- Carolma the
:Court finds NortlCarolina.law controls as-to-matiers of title.and- therefore controls the duties.of
a:-pérson conductinga title examination of: that property. Otheérwise, South ‘Cafolind law coiitiols
in this-case:




319 S.E.2d 308, 311 (N.C:-App. 1984); see also ‘Chrysler Cr‘édit;v., Burton, 599 F. Supp: 1313,
1318 (M.D:N.C. 1984). As ,qxpldiltcd by the North Carolina Supreme. Court iin-Turnerv. Gi'e‘nn_,
“[a] purchaser is chargeable with _not’ic‘ei: of the existence of [an:encumbrance] only if a proper
smrc_ﬁ of ‘the ‘public fecord, ‘wjoﬁ'l,d have _“re\“/emt;d it and. it is ‘conclusively . présume‘d- that. he:
¢xamined -each recorded deed or ‘i\n'strume'm‘ in" his line of title: and to know its contents:” 18
SE.2d 1.9.7,,201. (N.C. 1942). “The¢ law contemplatcs that'a gp{;rc'hé‘sér; of*land will examine-each

_recqrdgdﬂdéed and other instrument in his chain of title'and charges him-With notice of every fact

title:which:is reasonably dxﬁéle’ed-}l}:y\: tha.iz'zs”('r]n'm‘éi:ts in his line of title.” .Chry_ sler Credit, 599 F.

Supp..at 1318 (citing Turner, 18 S.E.2d 197 (N.C. 1942)) (f-.m'phasis% in original).

Because interests in ’IA\Iorth.Camlina land that.are not.réflc’:étéd iit'the -jpublit‘: ifré,COr‘(’i'.ﬁr'é-;ﬂOtf
'éniforceablc iagains.t-subseq_ui@n't purchasers for value, the Court finds the unrecorded plat at issue
~ iir this case: caririot Opeiate to diminish or ericumber the estate that Plaintiffs received in ‘iheir
deed and, therefore; cannot legally bur‘dexi- Lot 108, The unrecorded plat-about which; Plaintiffs’
complain has ot dimidiishied Plaintiffs title to.the- property. Théiefore, as 4 matter of law;
Plaintiffs have suffered no damages resulting fror an' alleged dimiriution 6f sﬁéir--ii‘ﬂé- to Lot 108

at the hands of Counsellor and therefore Counsellor is-entitled to judgment as a:matter of law.>

*Because the Courl concludes lhc.;unrccord’ d plt hasrio; Ic&,al éffect undcr North Carofina law, Plamnffs may | have:
- valid-claims ‘against any-persons or enti -are acting in derogation ¢ of Plamtlffs’ tltle ‘Shunian, 310 5, E2d al
311, Stephenson v Jones, 316 S:E. 2d 366 (N. C. App, 1984) (holding that séctet; hxddc.n and: unrchstcmd trusts will
not: dcf(’}dl abonafide: purchascr for valuc)




C. Plaintiffs’ breach of contract claim against Counsellor: fails. because, as a
matter of law, Counsellor cannot: be liable to Plaintiffs under the title
insarance policy.

In their breach of contract cause' of action,, Plaintiffs seek 16 recover. benefits under the

contract of fitle insurance they' entered into with Chicago Title. Plaintiffs allege- Counselior

agreed “to investigate arid insute that, Lot 108 was- protected from all risks sef forth herein,

inicluding but ‘not. limited {0, easéments, encumbrances, ;and, fraud.” (Third. Am. Compl. § 148:)

Plaintiffs further allege-that “[i]n contradiction to‘the: Insurance Conitracts, .:Lot_’ 108 contains 1.4

upon by a road dissecting the property.” '(_T_hirc;i Am, Compl. § 149.) Plaintiffs conclude that
Counsellor (and Chicago Title) breached the insurance contract by “refusing to. provide
[Plaintiffs] any relief from the damages caused by the insured tisks:”(Third Am. Compl. § 150.)

The Court finds Plaintiffs. do not have . bréach of. contract cause of action ‘against

Counsellor, either, pursuantto-the-insurance policy itself or based upon. the alleged agreement by -

Counsellor to perform services for Pldmllffs beyond these: typxcally petformed. by a title
insurance agent. With- respect to the. insurance pohcy 1tsell’ Counsellor is not a party to: that
contract..Counsellor’is not the i 111suter under the owner’s title insurance policy as:the:guarantor.of
that ‘insurer. It is: undisputed that Counsellor served only as the agent for Chicago Title, the
insurer; in ‘the issuance of the- ;;olicy;.'. “[Wlheére an agent enters mto a_ conitract for a kn‘own_
principal, while acting within his authority as such zag_en't,‘he, is riot ‘personally liable on the

resultaiit contract.” Keeshan v. Eau Claire Co-op. Health Centers, Inc.,' C.A. No. '3:05-3601-

MBS, 2007 WL 2903962, at *23 (D.S.C. Oct: 2; 2007) (citing Skinner & Ruddock. Inc. v,

. London Guarantee & Act. Co., 239:S.C. 614, 124 S.E.2d 178, 180.(1962)); Green v. Indus. Life

& Health Ins. Co., 199°S.C. 262, 18 S.E.2d 873:(1942). “Theliability, if any; for a breach of such




‘contract is that- of the;principal alorie.” Id, Th’e'référe,..‘ahy claim by Plaintiffs under the insurance
policy itself would'be a claim against Chicagd Title, fiot against Counsellor..

The: only: evidence §f' any ;‘agrf:émem- between.Plaintiffs and ‘Coursellor relates to the
issuancé of the title policy. Therefore, Plaintiffs” allegation that Counsellor agrced
‘investigate” can.refer only to-an inivestigation necessary to issue the t'i_tle.»?ihsuranéc policy. Title
.examiners ‘investigating title: to land in North Carolina ate not ;'_rcgpij_ar,cd to look: for information

‘that is riot publicly available. See, e.g., Sternv, Lee, 20 S.E. 736, 743 (N;C; '1894) (recognizing

record). Rathier, “[i]n order to gi"v_e'a atitle opinion, an abstractor. must make-acareful . . ..search of
 the public records.” Burkhead, 146 S.E.2d at-805 (emphasis added). A title examiner’s .;iu,ty to
investigate title‘is limited to a re;riéw"o’f matters aipp'ciifing in the public record, absent asspecific
agreement to do more. Hill, 282°S'B.2d at 782 (holding that title protection requires ‘examination

of the public registry. only); Beach ‘& Adams Builders, Inc. v. Northwestern Bank, 220 S.E2d

414, 416 (N:C.. App.. 1975) ('if@cqgn‘i\zji_‘né_ tifle examiner’s: right to: fel‘y. on public record);
Bu:khea;i-‘v. Farlow, 146 'S.E.2d 802 (N.C. 1966) (holding that afitle abStFactor iust examie:
public records).

Plamtxffs complam Counsellor failed to mvestxgate title by fdllmg to discover a plat that.
by Plaintiffs’ own admission. has never been-made part of the public record. Because, the duty of
title examiners.does not extend to matters that are' not in the public.record at the time of their
sedrch, and because the Third Amended Complaint does not. allege "and Plaiiitiffs have: tiot
identified any evidence: that :supﬁé'rts a finding of any special agreement by which. Couiisellor
undertook-to ‘do .more than examine the public record, the Court concludes Plaintiffs” breach of

contract cause of action agdinst Counsellor fail§as a matter of law.
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D, Plaintiffs’ breach of contract claim against Counsellor fails because, even if
Counsellor could be liable under the title insurance pohcy, Plaintiffs are not
‘entitled.to any relief: under the policy. .

As set- forth above, the. Coutt coricludés there is. no basis upon which Counsellor, as title

insurance agent; may be held liable to Plainitiffs under the title.insurance policy itself. However, .

even if Plaintitfs were able fo sef forth a theory-upon which sich liability may exist, the: Court
finds Counsellor still would be entitled to summary judgment because Plaintiffs are-fiot entitled

" to any: relief under the: policy.. The Couit has entered a separate order granting summary.

. judgment in‘favorof Chicago Title and the Court incorporates thatorder herein by this reference..

E. Plaintiffs’ negligence claim against Counsellor fails because Counsellor was
not-under any.duty-to. advise Plaintiffs regarding coverage issues.

Plaintiffs” negligence cause of action :hl'lé‘ge's':éfCounsél_lqr was-under: ;_lj;duty.:*‘?to investigate

-and ‘recommend an :ihsurance policy to protect [Plairitiffs] from reasonably foresecable risks” and

that Counsellor “neOhgently failed ‘to select a-policy to insure. [Plamuff‘;} from the risks-which

'Clucago has denied are covered by the Tnsurance Commct (Third Am.. Com_pl, 1 154.):

Plaintiffs” argument condermngthecduués of an insurance agent is.contrary: to applicablé law.

“An insurance: agent i$ under 10 »dijty fo -advise an insured at the: point of application,

absent an express or implied undertaking to.do $0.” Houck v. Stat¢ Farm Fire-& Cas. Ins..Co.,

366 S:C.7, 12, 620 S.E.2d 326, 329 (2005); Sullivan Co. v. Néw Switl, j_In'c;.,' 313 S.C. 34, 36,

437'S.E.2d 30, 31 (1993); Pitts v. Jackson Nat'l Life Ins. Co., 352 S.C. 319, 333, 574 SE2d

502, 509 (Ct. App. 2002); Trotter v. State.Farin: Mut. Auto Ins. Co., 297 8.C. 465, 471, 377

SE2d 343, '347’;(Ct. App. 1988) ,(__fioiéing that the agent was under 0o duty to advise an insured,

about an exclusion in the policy sold to the insured). Plaintiffs: haveinot alleged or established
that there ‘'was any agreement by Counsellor to: advise Plaintiffs regarding the title insurance

policy they were purchasing: Despite having submitted two affidavits from Mr. Loflin, Plaintiffs
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have not identified for the Coiirt any facts in' the: record that:would support such an ‘inference,

such.as the paymgnﬁ of additional:consideration be'yo’nd.paymentj of the title insurance premium,

a clear request for advice by the insured; d clear ‘agreement by Counsellorto ;pmvide; that advice,

or a-course of dealing pursuant to which Counsellor provided that advice to Plaintiffs over along
period of time. Seg Tiotter, 377 S.E2d at 347.

‘Because Counsellor was: fiot under any duty to make any tecommendation o Plaintiffs

aiid because Plaintiffs have: not alleged circumstances from which such a-dty, can be ‘inferred,

Plaintiffs’ negligence cause of action against Counisellor fails as a matter of law.

CONCLUSION

Having’ considered all of the evidence submitted, and arguments raised, both at the

hearing ‘and through submitted briefs and materials; the Couit finds: Counsellor is entitled to

judgment.as a matter of law in thiis case on each of the grounds addressed.above: Accordingly,

C()u’nsellor”.s}Ame‘:ﬁdgd ;Motign for Summary Judgmént,is granted.

IT IS SO ORDERED,

'Thé;Hﬁnoréib!E'.Carmet\ T Mullen
Presiding Judge »

Beaufort, S.C.
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