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STATEMENT OF THE CASE

Respondents. filed their Summons, Lis Pendens and Complaint in the Dorchester
, Couﬁty Court of Common P.leas; on September 27, 2007, seeking an order of the Court to
set aside certain land conveyances alleged to be fraudulent, pursuant .to the Statute of
‘ Elizabeth, South .Carolina Code Sectioné ‘27-23710, et. seq. The Lis Pendens and
. Conﬁpla}int descrlibe ten parcels of reai property at issu;e, designated therein as Parcéls “A”
* through “J”. (R. bp. 63-66). The original Defeﬁdants were Ronnie, Todd aﬁd Ryan Jud;/,
who filed their p/ro se Answer to the Complaint on November 2, 2007. (R. pp- 67-69).
On June 17, 2009,. the Court \ﬁled its Order permitrting_Respondent.s to file their
' Amended Compiai’l-lt to add‘Wanda Judy as a party, because of a cqnveyanée made by
’Appellant Todd ,Judy to -her .after thisL action had been- filed. (li. pp. 435-440).
Respondents filed their ‘Amended‘Complaint on June 22, 2009 (R p. 71-80), to which
| Appellants filed their pro se Answer on Aligust 18; 2009. (R. pp. 81-83). -

On 'A_p‘ril 27,.2610, the Court filed its Order striking thq case from the jury roster
and refening th.e case for trial with finality to the Master in Equity for Dorchester
County. (R. pp. 1-4). . v |

" On May 23, 2011, the Court referred the case for hearing to the Honorable Martin ‘
R. Banks, Master in quity for Calhoun County, to serve as Special Refereé, because the
© Master in Equity for Dérchester County had recused himself. (R. pp. 5-6).

The case was tried before Judge Banks on July 18; 2011, and who filed a Final ‘

Order on, December 28,- 2011. (R.pp.7-46). Abpellants filed their Motion to Reconsider
-and Request for New Trial, pro se, on December 29, 2011, (R. pp. 98-106), which was

denied by Order filed January 25, 2012. (R. pp. 47-51).

A
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Only Ronnie F. Judy has appealed the decision of the Trial Court, in a notice filed
on or- about February 29 2012

STATEMENT OF FACTS

Respondents James T. Judy, Bobby R. Judy and Kevin Judy were judgment
creditors of Ap'pellant Ronnie F. ‘Judy (“Ronnie”) at the time of the filing of the’
~ Complaint in this case'. |
’, On April ‘11, 2007, a Dorchester County jury found by clear and convincing
; evidence that Ronnie Judy had willfully destroyed a pond dam on landys jointly owned by
Ronnie and Jimmy Judy (the Pond Dam case’ ) The jury awarded actual and punltlve
damages (R. pp. 441-452; Exhibits 17, 18). Although the Supreme Court ultlmately
afﬁrmed the reversal ‘of the Pond Dam judgment on res judicata grounds (Judy vs.
Judy,393 S:C.J 160, %12 S.E.2d 408 (S.Ct. 2011)), the findings of the jury remain as -
relevant eyidence of Ronnie’s“animus which is discussed hereafter more fully

\ On May 2, 2007 a Dorchester County jury found by clear and convincing
evidence that Ronnie had w111fu11y destroyed a‘ corn crop on lands of Bobby Judy, by
disking it over. (The “Corn Crop case”), The jury awarded actual and punitive damages.
. (R. pp. 454--463). The Corn Crop case was afﬁrmed by the Court of Appeals ((R.p.46l4-A ‘
474; Judy vs. Judy, 384 S.C. 634,‘ 682 S.E.2d 836 (Ct.App. 2009)). The factual findings by
the jury in the Corn Crop case are further evidence of Ronnie’s am’n:us.

The Pond Dam case and the Corn Crop case were first called to trial in Dorchester

County Court of Common Pleas on January 29, 2007. Jimmy Judy, Plaintiff in the Pond

' The parties,’all of whom bear the surname “Judy”, will be referred to herein by their first names,,in the
interests of clarity. :



Dam case, appeared on that date with his witnesses. However, the case was continued
bécause Ronnie Judy h'ad. been admitted to the hospital. (R. p. 172, lines 5-12).

On February '7, 2007, nine day§ after the first call of the Pond Dﬁm case for trial,
" Ronnie Judy signed and recorded z; deed conveying his home on a 9.29 acre tract and a
‘nearby 10.9 acre tract to his son, Respondent qud Judy, for $5.00, ldve and affection.
(R. pp. 429-434). As previously stated, the Pond Dam case went to trial in April, 2007,
“and the Corn Crop case went to trial in May, 2007, and in each case a Jury held Ronnie
iudy liable for actual and punitive damages Because of His wiilful conduct. -

The case now before the Court was. filed in the Circuit Court on September 27,
2007 against Respondents Ronnie, Todd and Ryan Judy. On December:31, 2008, while
the within case was pending, Todd Judy conveyed to Ronnie’s wife, Wanda Judy, the
same 9.29 and 10.9 acre tracts that Ronnie had conveyed to him the year before. (R. pp.
435:440). At trial, Ronnie testified that, after he conveyed' these lands t;> his son Todd, he
“didn’t own no moré real estate”. (R. p 217, lines 13-16). Ronnie’ had borrowed
. $100,000 on the 9.29 écre home property, “because y’all had filed so-rriany lawsuits
\agains;[ me, Mr. Barr, aﬁd I had hired 50 many‘l‘awyers that I spent in e;(cess of
$100,000.” (R. p. 221, lihcs 3-7). Ronnie,\’vas\ vague about.who pays the mortgage:
‘;either me or Todd”.—(-R. p. 221, lines 8-14). Further, Ronnie paid Todd no rent (R. p.
220, line 20), and Todd paid the taxes. (R. p. 226, lines 22-23).

| Frqm the Aevidence summarized to this point, it may be. fairlgl conclu;ied tha.t

Ronnie Judy harbored s'igniﬁéant ill feelihgs toward his brothers Jimmy and Bobby, éo
much so that he had ’deliberately destroyed a iaond dam, ahd a ten acre fish pond that was

to become the property of Jimmy, and a thirty acre corn crop that belonged to Bobby.



After suit was filed against him for his wrongdoing, and virtually on the eve of trial,’
Ronnie transferfed out of his name all remaining real p'rope;'ty .that he owned by
conveying it for no consideration td his son Todd. To further obfuscate the trail of
conveyances, Todd conveyed konnie’s home énd the 10.9 acre nearby ﬁarcel to Ronnie’s
wife, ‘Wanda. ImpOrtdntly, neither Todd Judy nor Wanda Judy testified at trial to offer
any explanation for tﬁe transfé_rs. Ronnie’s only explanation was that he was “transférring
it back to‘the rightful owner”. (R. p. 217, lines 2-3). Evidence of actl;al fraudulent intent
on the part of Ronnie Jﬁdy is overw};elming. But there is more. ‘_

Vesta Rumph was an elderly friend of J immy and Ronnie Judy who devised her
lands to them, jointly, in her Last Will and' Testament. Ronnie was named executor in the
Will. Mrs. Rumph died in 1984 and Ronnie was appointed Executor. (R. pp. 401-402;
Plaintiffs’ Exhibit 7). On February 12, 2001, Ronnie recorded a Deed of Distribution,
cpnveyirig theAlands of the Vesta Rumph Estate to Jimmy and to himgelf (R. pp. 403-404,
Pléintiffs’ Exhibit 8). Thereaftef, however, by deed recorded August‘.2VO, 2001, Ronnie
- purported to convey ithe same Rumph Estate lands to his sons Todd and Ryan for
$15,000, including theron_e-half interest he had earliér aéknowledged as ownedv by Jimmy
in the Deed of Distribution. (R. pp. 405-408; Plaintiffs’ Exhibit 9). By Order signed
October 15,2001, the Probate Judge removed Ronnie as Personal Representati\.lel: of the
Rumph Estate and substituted Jimfny. (R. p. 409; Plaintiffs’ Exhibit 10). By orders signed
August 16, ZOOé \and May 29,2003, the Proi)ate Judge rescinded Ronnief.s conveyances“
to his sons.. (R. pp. 410-413; Plaintiffs’ Exhibits 11 and 13). .

On January 8, 2004, thé Probate Judge filed her Order partitioning the iands of the

Rumph Estate between Jimmy and Ronnie. (R. pp. 414-424; Plaintiffs’ Exhibit 13). In




her Order, the C(;urt found that R;)nnie had undertaken to lease the 10 acre ﬁshing pond
tola third-party, while a petition for his removal as Personal Representétivg was pendiflg.
(R. pp. 414-424; Plaintiffs’ Exhibit 13, R p. 415, Paragraph 4). The Court found that the
pond lease was null and void (R. p. 419, Paragraph 1). She awarded to Ronnie the 9.29
acre and 10.9 acre tracts, which included the home of Mrs. Ruﬁph, and to Jimmy she
awarded 134 acres of land.

The Probate Court record therefore ‘i)resents further evid;:nce of Ronnie’s il will.
"Although Ronnie had acknowledged Jimmy’s owﬁership of a one-half interest in the j
lands of the Rumph Estate, Ronﬁie attempted to sell the sé‘me lands to his sons for
-$15,600.00, -even after having recorded the Depd of Distribution. That the $15,000.00
consideration recited in the deed to Todd and Ryan Ju—dy‘ was inéufﬁcient, is manifest.
Ronnie testified that Jimmy had lat.er sold his 134 acre‘traét, after the Rumph matter was
conéluded,- for a sum iﬁ excess of dne million dollar;. (R. p. 238, lines 11-14;‘R. p 257
line 12- p. 258, line 18). B | S
At’ trial, Ronnie testified that, because he and Jimmy could not agree on the
" distribution of the Vesta Rumph Estate and since he had\the sole discretion to sell, “I sdld
the sucAker”. (R. p. 1257;' linf;s' 15-21) Ronnie ‘fur;[her testified that he took bids on the |
Vesta Rumph lands and that Todd and Ryan were “high bidder on it”l (R. p. 258, linés 9-
10). And as to whp elsé bid on it, Ronnie could not recall the name of any other person.
(R. p. 258, lines 11-15). |

Accordingly, Ronnie’s conduct involving the Rumph E;tate property is furtiler
evidence of Ronnie’s actual fraudulent intént in conveying lands with the intent to evad§:

creditors. The evidence does not end with the Rumph Estate matter, however.




In 1995, AR’onnie owned one-half interests in lands totaling in excess of 722 acres

in Dorchester County. (R. pp. 383-386, Plaintiffs’ Ex'hibit 3). In 1998, Ronnie owned,
outright, lands in Dorehester County totaling in excess of 147 acres. (R. pp. 387-390,
Plaintiffs’ Exhibit 3-A). At that tirﬁe, in 1998, Ronnie and Jimmy were on good terms
with each other. (R. p. 180, lines 18-23). Alt trial, Jimmy testified.that in 1997 -or 1998 he ‘
had recdﬁnted to Ronnie the ad?ice he had received from his divorce lawyer to -convey
oout of his name the iands that he had inherited from his father, because of his pending
divorce. Jimmy releted .that advice to Ronnie. (R.‘ p. 181, line 9- p. 182, line 3). Atr‘the
time, Ronnie was engaged in legal disputes, hirﬁself. Ronﬁie_ liad been sued by Larry
| Mills. (R. p. 181 line 4-p. 184, line 4; R. pp. 629-681, Plaintiffs’ Exhibit 40), and he was
alse engaged In a dispute about a combine that could have exposed Him to a $10,000
claim. (R .p. 184, lines 5-22). Jirﬁmyiestiﬁed that Roﬁnie told him that he intended to
transfer his property to his boys, because of these threatened liabilities (R. p. 184, line 18-
p. 185, Iline 7). Accordingly, on November 16, 1998, Ronnie conveyed his i\nterests in all
of his lands to his sons Todd and Ryan, in two separate deeds. (R. p. 185, lines 4-7; R.
pp. 383-390, Plaintiffs’ Exhibits 3‘ and 3“-A). The conveyances purported 'tq t-ransfer all of
Ronnie’s interests in lands in exces's of 869 acres, for $5.00, love and affection.

On the same date in 1998 that-he conveyed all of his lénd@ to Todd and Ryarvl,t
Ronnie also transferred to them all'of his farm equipment. (R. p. 218 line 25 to R. p. 219,
line 13; R. p. 596, Plaintiffs’ Exhibit 38).

Ronnie’s conveyances of his lands and equipment to his sons was nothing more

than a sham. Although Ronnie purported to have divested himself of significant land



ownership with the 1998 conveyances, and with total ownership \of land with his 2007
conveyance, he nevertheless retained all control and benefits of ownership of the lands.
On February 7, 2000, Ronniev signed a credit application with Meherrin
Agricultural and Chemical Company in Bowman, in which he falsély represented that he
" owned 554 acres and that h;s farmed 250 acres of land. (R. p. 116, lines 18-24).
" Meherrin’s manager testiﬁed that, élthough he had seen Todd and Ryan, he had only '
d(;ne business with Ronnie. (R. p. 113, lines 1-21; Plaintiffs’ Exhibit 44). Mehérrin
obtained Judgment agairist Ronnie on December 17, 2008 for $27,295.33 on Ronnie’s
unpaid ac,’c‘ount. (R. p. 117, lines 17-24; Plaintiffs’ Exhibit 42; R. pp. 698-709).

, ' The Meherrin credit épplication exhibit also reflects substantial tfansaﬁtions with
Ronnie Judy for the period frofn February 23, 2000 to.April 30, 2007. (R. pp. 710-714;
Plaintiffs’ Exhibit 44). |

’ Ronnié transacted business in his name witf; Holly Hill Fé'rm Center, another
supplier of fertilizer, chemicals and seed,'with whom Ronn'iev apbarently did business
after fa}ling out with. Meherrin. Holly Hill’s manager, David Cantley; testified that he did
business with Ronnie only, and ne‘ver with Todd or Ryan, although Ronnie occasionally

‘ directed that invoices be k\)iiled in Ryan’s name. The totél éf invo?ces with Holly Hillifo’r
2008 and 2009 were $24,424.53. (R.'p.1}24, line 13-p: 126, line 3; Plaintiffs’ EXhiBit ‘.‘F”;‘
R. pp. 715-723).
On January 20, 2006, Ronnie signed a Personal Firiancia‘l Statement for The
Citizen’s Bank in St.'George, on which he represented his net worth to be $1,309,540.00
including r‘eal estate valued at $1,075,000.00. Qn the statemenﬁ, Ronpie detailed the real

estate as including his home at 1872 Sandridge (the 9.29 acre parcel‘ that he later



coﬁveyed to Todd in 2007), and 143 acres, which is listed as jointly owned with Todq. .
However, on tfle statement Ronnie repreéents that he owned an outright one-half interest
in 257 acrés and 168 acres. (R. i:)p. 619-62'8; Plaintiffs’ Exhibit 39-A). Notably, tﬁe 2/57
acre and 168 acre tracts are those that hadl béen conveyed to Todd in 1998.‘ (vR. pp. 383-
386; Plaintiffs’ Exhibit 3-A). On August 31, 2006, Ronnie borrowed $100,000 from The
.Citizen’s Bank, based upon the financial statement. |
~ Ronnie’s testimony at trial contrasts sta—lrkly with the vrepryesentat,ions on’ tﬁe

ﬁnancial'statemeﬁt and credit application that he ﬁleci with The Citizen’s Bénk in 2006.
Ronnie testified tﬁat, after conveying the 9.29 acre home place and the nearby 10.9 acre
tract to T(r)dd in 2007, he “di;in’t own no more real es’tate.’.’ (R. p.’217, liﬁes 13-16).

Ronnie’s tax returns for 2005 thgough 2008 reflect that he reported a total farm
income of $128,430.00, and $2£3z989.00 from timber éales for 2007 and 2008. This, after
he purponedly “owned no more real estate”. Farm expenses for the same periéd dn
Ronnie’s return were $216,799.00. (R. pp. 476-514;’P1aintiffs’ Exhibits 23, 24, 25,26 &
27): In contrast, Todd’s tax returns showlad only a nominal $100.00 per year of farm -
income for the same ;;eriod. (R. pp. 515-568; Plaintiffs’ Exhibits 28, 29, 30 & 31). The
only tax return for Ryan in evidence was for 2008 in which he showed farm inéome of
$90,536, against expenses of $95,081.00. It is notewor)thy that Ryan’s 2008 return was
filed after the within case was pénding. (R. };p. 569-595; Plaintiffs’ Exhibit 37).

The tax returns in evidence and the testimony of Barbara Dantzler, the accountant,
are further evidence that Ronnie Judy retained the b.éneﬁts'of owning the lands that he

had purportedly conveyed to his sons.



Ronnie also received payments from the U. S. Department of Agriculture for farm
subsidies for the period 1995 through 2006 totaling $50,1 1 1.00 (R. p. 241, li.n.e 20-R. p.
242, line 23). | -

Ronnie engaged in the purchase and sale of farm equipment (R. p 244, line 23-p.
246, line 3). Although he has farm equipmént\ “_aU over the place” on the 9.29 acres on -
which he lives, Ronn’ie_ claimed the equipment to be owned by Todd and Ryan. (R—. p.
246, iir;e 4-p. 247, line 1). /He transacted pulrchasé and sale of livestock, but again claimed
‘ tﬁat it was all in the names of his sons. (R. p. 250, line 23-p.253, line 3). |
Ronnie transacted business with Weathers Farm Supply in his own name, because
- his sons did tnc')t have an account there. (R. p. 253‘, lines 3-17). He also transacted with
Farmer’s Milling in Holly Hill, selling crops. Ronnie had been “dbing.business with them
all fhem years and they was unaware that Todd and Ryan took over the farm”. Checks
from Farmer’s Milling wére paid to Ronnie but “somé of it went in to Todd and Ryan’s
| ‘farm account”. (R. p. 253, line 18-p. 254, line 24). |
| : ‘S‘TANDARD OF REVIEW

An action fo set aside a transfer as f?aﬂdulent under the Statute df Elizabeth is an
action in equity. Albertson vs. ‘Robinson, ‘37ﬂ] S.C.311, 638 S.E.2d ;91 Y(Ct.‘App. 2007),
- Future Group 11 ys. Natiqnsbaﬁ}c, 324 8.C. 89,97 n.6, 478 S.E.Z;J' 45, 49 n.6. On appeal, |
the Court of Appealls has jurisdiction to find facts in accordance wvith its own view of the
preponderance of the evidence. Albertson vs. Robinson, supra; Pinckney vs. Warren, 344

S.C. 382, 387,544 S.E.2d. 620, 623 (2001).

(Nothing further on this page)



ARGUMENTI -
BECAIjSE\APPELLANT’S BRIEF FAILS TO COMPLY WITH RULE 208,
-SOUTH CAROLINA APPELLATE COURT RULES, ALL OR AT LEAST A '
PORTION OF HIS APPEAL ARGUMENTS SHOULD BE DISMISSED
| A. Ronnie’s Argument Does Not Conform With Rule 208(b)(4) SCACR.:

In hisADesigna't.ion' of*Matters to b¢ Included in the Record on Appeal, Appellant
-designates the entirety of the recorded trans;cript of the proceedings ir_x the trial “due to the
standard of review”. However, in Appellant’s Briefithe re;fe’ren"ces to the actua/l‘ traﬁscript
are scant, at best. | |

Rule 208 (b)(4) of the Appéllate Court Rules requires that “The brief shall contain-
- references to _the transcript, pleadings, orders, exhibits, or other materials which may bé B
properly included.'in the Record on-Appeél..l.to support thé salient facts alleged.” Thé
Rule further requires that ‘the 'refe’rences should Jbe to page and line number of the
transcript. |

The transcript of the trial testimony in this case comprises two hundred and
eighteén pages. Although Appellant makes reference to trial exhibits, he does not make a’
singlelreference to any testirﬁony in his-Statement of l;acts. ‘

In his Argument on his Question 1, although he asserts that “Respondents have
‘not met their burden of proof”, Appellant makes reference to only fourteen pages of the
tranécript in any direct sense, élthough he does refer, but only éenerally, to the enf[ire
testimony Qf four witnesses. (West, Cantley, Utsy, Dantzler. Appellant Brief at page 11)..

In his Argumént oﬁ his Question ‘2, Appellant refers to ﬁvc; pages of the transcript
(Brief,‘P‘ageVZO), altﬂough he refers to the same pages as were cited in Argument L.

No references are made to the transcript in Argument I1I.
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Appellént’s Argument 3, attacking the remedy invoked by the Trial éourﬁ,
although citing case law relating to court orders, nunc pro tunc, fails to cite or argue
authorities why the Triai Court erre;i in reforming the partition deeds in Appellant’s cﬁain
of title. Instead,; Appellant focuses upor; the inapplicable argument that the Trial Cour’s
Order was an Order “nunc pro tunc”. )

B Having failed to cite any appropria‘te supporting authority, Argﬁment I1I should be
" dismissed. Bryson v. Bryson, 378 S:C. 502, 662 S.E.2d 611 (Ct. App. 2008). (An issue is
deemed abandoned and will not be considered on appeai if tt‘le argument is raised in a
Brief, bu£ not supported by authority. 378 S.C. at 510, citing Historic Charleston .

Holdings, LLC vs. Mallon, 365 S.C. 524, 617 S.E.2d 388 (Ct. App. 2005)).

ARGUMENT II

BECAUSE APPELLANT ACTED WITH ACTUAL MORAL FRAUD, THE
TRIAL COURT CORRECTLY SET ASIDE THE TRANSFERS

. Introduction: The Law of Fraudulent Conveyances; Actual Fraud
‘and Constructive Fraud.

. It' is a basic propc;sition of the law of fraudulent conveyances that a transfer of .
broperty will be set aside where it is made by the grantor with the actual intent of
défrauding his creditors, where the intent is imputable to the granfce. Windsor Préperties,
 Ine. vs. Dolphin Head Constiuction Company, Inc.. 331 S.C. 466, 470, 498 S.E.2d 858
(S.Ct. 1998). Moreover, where transfers to members of the family. are attacked as
frauduleht, either upon the ground of actual fraﬁd or on account of tﬁeir voluntary
character, the law imposes a burden upon the transferee to establish both a valuable

consideration and the bona fides of the transaction by clear and convincing testimony.
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‘ Windsor P;operties, Inc. vs. Dolphin Head Construction Compaﬁy, Inc., supra, 331 S.C.
471; Gardner v. Kirven,, 184 S.C. 37, 41, 191 S.E. 814, 816 (1937). |
Even where no actual fraud is found, a Court of Equity rﬁay ﬁnd_ constructive
fraud as a basis to set aside a vdluntary éonveyance, based upon circumstantial’evidence.
South Carolina courts ‘have held that if (1) a grantor is indebted to thc? creditor at the time
of the fransfer; (2) t\h.e conveyance §vas 'Vol_untary — that is, without cc;nsideration; and (3) .
the.grantor failed to retain sufficient property to pay the indebtedness to the éreditor, then
a constructive “fraud” has been proved, and the transfer is deemed to be fréudulent under
the Stétute of Elizabeth. Mc;th‘is v. Burfon, 319 S.C. 261, 265, 460 S.E.2d 406 (Ct.App.
1995). Importantly for the purposes of the instant a‘ppeal,' and as will late;r be discussed,
“the failure of the gréntor to retain assets is an element' only in the circumstantial case of
_constructive fraud, in which the legal Tiction is applied to find constructive fraud.lTh'at is
to say, where there is no evidence or finding of’ actﬁal fraudulent intent, but instead'the ~
court relies upon the circumstantial elemehts discussed above from Mathis v. Burtqn,
then a necessary element of thét case 'is the failure of the debtor.‘to retain property. )
i{owéver, where the evidence and the findings of the court show “actﬁal moral fraud” it
matters not what assets are or af;: not retained by the debtor, the con\'eyancé mﬁst be
struck down a;s fraudulent. Windsor Properties, Inc.” vs. Dolphin Head Constru'ction'
- Company, Inc., supra. |
The requisitc; state of ‘ffraud” necessary to sustain a finding of “actual fraud”
under the Statute of Elizabeth has been called by many hémes’. In Mathis ‘v.‘ Burton,

supra, it is said to be “‘actual moral fraud’, rather than legal fraud”, citing Gentry v.

\
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Lanneau 54 S.C. 514,32 S.E. 523 (1899) and Jackson vs. Plyler 38 SC 496Y, 17 S.E. 2/55
, (1?393). | | |
~ The black letter distinction between “actual moral fraud” 'and “legal fraud” is this:

“Moral Fraud” is a fraud which affects the-conscience, and it is deemed to exist ‘where
there is a coxrrupt motive preserit, or a dishonest purpose in making a misrepreslentation.
- “Legal Frgud” 1s me:rely anofher name fbr coﬁs(tructive fraud. 37 CJS Fraud, Séctio‘n 3.
. South Carolina Courts have held that the pres”ence or absence of an intent to deceive. or
actuai dishonésty oprurpose, distinguiéhes actual fraud from constructive fraud. Des;'gner, A
‘ Showrooms, Inc. vs. Kelly, 304 SC 428, 405 S.E.Z‘d 417, (Ct.App. 1991).

B. o Because Appellant Act;:d withy Actual Moral Fraud, tﬁe Trial Court
Correctly Set Aside the Transfers. ‘ I

.Thc; evidence of Ronni\e Judy’s fraudulent intent to remove his property from the
reach of his creditors is abundant and qlear.‘ln the first place, Ronnie d‘eclared‘to his
brother Jimmy in '1998 that he was Qonveyin'g:hié lands to his sons for the expressed
purpose, and with the in’tent,v to protect fhe lands from the reach of the vclaim‘s of Larlry
~ Mills and the anticipated claim by the owner of the combin‘e he had destroyed. On the
same day .in 1998. that Rénnie conveye;i his interests in land, he also transferred to his
sons “all farm equipment, %ncluding combines, tractors, trucks, and all equipment relatiﬁé
to farming”, for a consideration of “$5.00 'and other consideration”. (R. p. 596). Neithér
Ronnie, Todd, nor R'yan’ offered any testimony as to what “further consideration™
suppofted fhe transfer of Ronnie’s fam equipment. | o .

That the transfe_rs were not bona fide is proved by what happened afterwards.

Ronnie retained the full use, control and benefits of the lands and farming equipment and
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of the farming operation-s, and its revenues, 1fr0m 1998 to thle date of trial in this case.
- Likewise, Ronnie retained ali timber proceeds. Yet, his lands and his property and
equipment remained titled in.th'e names of his sons. 'The cbn\}eyancé to ﬁis sons of his
propert;es was nothing mbre than a charade, because Ronnie retained all rights and
benefits of bwnership. | |

The. evidence in the fecdrd shows that Todd and Ry;cm Judy receivéd no
signiﬁcant benefits frbm farm or timbering opérations, exce};)t for 2008 after tﬁis case Was
commenced. Instead, the lion’s share of all revenue went to Ronnie. This is‘s‘hown' on his
tax returns in the record, as well as the reports from The United. States Department of

~Agriculture reflecting the many crop allowances tha.t he received.

Even after the Mills Judgment had been satisfied, and after the combine claim had
1apsed, Ronnie' did nolt restore title to his name, believing, Respondents contend, that he‘
could thereafter act Witil impunity in his contractual decisions‘and, signiﬁcantly‘, for his
tOﬁS.

As proof of this, th'e‘ vendors, suppliers, and buyers for the farming operation
testiﬁeci that they did all business with Ro’nnrie,' and not with Todd or Ryan. Although he_
no longer held title to the lands, Romnie deducted the aq’ valorem property taxes on the
farm ihcome schedules of ﬁis income tax returns. Ronnie falseiy represented to farm
suppliers that he owned lands, knowing full well that they had been transferred to vhis
sons in 1998. éonnié falsely represented the sarﬁe thing to The Citizens Bank in ét,
Gebrge in order té qualify fqr a loan. The loan was to pay lawyers fe‘es, “because y’all.

have filed so many la\;vsuits against me”. (R. p. 221, lines 3-7).
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After Ronnie and Jimmy inherited lands from Vesta Rumph, Ronnie did
éverytliing in his power to deny the lands and their value to Jimmy. He purported to sell
the Estate lands to Todd and Ryén for $15,000, even after having recorded aDeed of
Distribution /.acknowledging that the lands weré jointly .owned. with Jimmy. Ronnie
attemprted' to lease to a third party the fishing pond destined for Jimmy. Both the
conveyances to his ‘slolns' and the lease of the pond were set aside By the Probate Judge.

T.hen, after his previouvs delicts had been set aside by the i’robafe Court, Ronnie:
maliciously destroyed the fishing pond, an act determined by a Dorchester County jury
by clear and cc;nvincing evidence. Not six weeks later, R’onnie maliciously destroyed a‘ 30
acre corn crop on Bobby’s land, another act found by a Dorchester County jury by clear
and convincing evidence.

Ronnie’s acts of selling thel Rumph lands to his sons, leasing the pénd, destroying
the pond dam, and destroying 'Fhe corn crop,v were bra;en in the extrérﬁe. Not only did
they prové the ili will and malice that Ronnie held for Jimmy and Bobby, but the acts also
provéd that Ronnie believed that he could act with impunity, believin,‘g,y he was “judgment
proof” and able to act without rivsJk that he would lose anything.

C. The Grantees Failed to Carry Their Burden of Proving the Bona
Fides of the Transfers. Neither Todd nor Ryan nor V\lfanda Judy, the grariteeg, attempted
to explain the transfers or to érove their bona fides at trial. It was clearly their burden to
juétify the conveyances by clear and convincing évidence. Windsor Properties, Inc. vs.
Dolphin Head Construction Company, Inc., supra. They did not even'attempt that. It
would seem that the grantees, Todld, Ryan and Wanda, would hgve the greatest<interest n

retaining title to the lands that Ronnie had given them. However, not only did they not
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testify at trial to justify the bona fides of the transfers, they have not even épbe;lled the
Trial Court’s decisions. Ronnie is the c;nly appellant. |

To the extent that, iﬁ this appeal from a» question in equity th{s Court may review
the enti»re record to determine facts in accordgnce with its own view of the preponderance
of the evidence, logic supports thé conclusion that if Todd, Ry\an and ‘Wc;mda had truly
believed- that the. conveyances to them were bona fide, and not fraudulent, they would>
’ have said so in court. If they truly believed the lands were theirs, and eﬁfertaihed any
expectation of enjoying the beneficial interests for therﬁselves, rather than for Ronnie,
they would.havé testified. The); would have appealed the Trial Court’s decision to this /
Court. However, they were silent; and they are silent still.

" The record shows that Ronﬁie was ;;he spokesrhan for the Defenéants at( trial. He
was the spokééman for, and he »corlltrélls, the land and the. timbering and farming
operatibns. He is the sole paﬁy prosecutirig this 2‘1ppeal.

b. Appellant Argues the Wrong Fraud’Sta"ndardr. The présence or absence
of an lintent to deceive, or actual dishonesty of purpose distinguishes actual fraud from' .
constrﬁctive fraud. Designer Show Rooms, Inc. vs. Kelly, supra; 37 CJS: Fraud Sec. 3.
Ronnie Judy’s dishonesty of purpose. is abundantly clear, beginning in 1998 and
«continuiqg through the administration of the Rumph Estate and the transfer of the home
place to Todd in 2007. Ronnie Judy’s échemes and pattern of pdnduct reflect a dish(;nesty
- of purpose to render himself “judgmeﬁt proof", in order to avoid claims such as those
reduced to jkudgment by Jimmy and Bobby Judy, and that of Meherrin Agricultural and

Chemical Company, and othérs who did not appear in this record.

5
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Ronnie’s appeal applies the wrong Standard- of Fraud: Ronnie argues that
Respondents should have been held to t(he‘ standard of proof required for a claim of
fraudulent mi-srepre/sentation, which entails “proof of the ‘nine elements of fraud
'traditi(-)nally set forth in the cases. He cites Avrdis vs. Céx, 314 8.C. 512, ~431 S.E.2d 267
(Ct.App. 1953) and King v. Hartsford, 282 S.C. 307, 318 S.E.2d 125 (Ct.App. 1984).‘ The

_standard argued by Ronnie is not applicable in a case to set aside a conveyance for fraud

under the Statute of Elizabeth.

t

“Fraud is a generic term embraéing all the multifarious means which human
ingenuity can devise and are resorted to by one individual to r‘gain an advantage over
another by false suggestions or by suppression of the truth.” 37 CJS Fraud, Section 1 “Tt
Has been said that there can be no all embracing definition of ‘fraud’ but éaéh case must
b? considered upon its own facts. The term ‘fraud’ is a géneric one which is used in
various senses ar;d frqud assumes 50 many différent degrees and forms that courts:are
compelled to content themselves with comparatively few general rules fér its discovery
.and defeat, -and allow the faC;[S and circumstances peculiar to e.ach case to bear heavily on
the conscience and judgment of the Court or jury in determining its presence ork absence.”
37 Am. Jur. 2" Fraud, Section 1. |

The-fraﬁd standa;d argued by Ronnie is that applicable to a cau'se Qf acﬁon ‘for-
fraudulent misre;;resentation. Héwever, the broof elements required to sustain a ciaim for
fraudulént miérepresentation, a legal tort, are not the same as required&to sustaiq an
equitable claim to set aside a fraudulent conveyance because o‘f “actual moral fraud” or
“constructive fraud”. As argued previously in this Brief, the requisité actual fraud that

~

must be proved to set aside a conveyance is simply the intent to make the conveyance in
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order to avoid a creditor’s claim. More speciﬁpally, the cases say that a conveyance is .
- ‘fraudulent if made “with the view to hinder and delay éreditors, by putting the property
beyond'the reach of creditors.” Walker, Evans dn_d Cogswell v. Bollmann Brothers, 22
S.C. 512 (1885). A 'co-nveyance is fraudulent if made “with a view to future
-indebtedness”. Ja'ékson v. Plyler, supra; Gentry v. Lanneau, supra. The requisite fraud
has also been descriBed as “that which is made with é view fo future indebtedness 0? with
an actual fraudulent intent on the part of the grantors to defraud creditors”. Mathis v.
Burton, su'p};a.

In no case of fraudﬁleﬁt- conveyance has a' court in South Carolina required  that
there be proof of the nine elements of fraudulent migrepresentation, as argued by Ronnieh.
In point of fact, the essencé of a fraudu&ent conveyance claim is that there is no
“misrepresentation” by the gréntof, at(a.ll. Typically,.and as occurred in this case, the
conveyance ié a unilateraj act performed by‘ the grantor without disclosure or
representation whatsoﬂever to the creditor. Tﬁe touchstone of a fravludulent cbnveyance 1s
“actual moral fraud”; that the act be aécomplished with a corrupt, dishonest purpose and
‘ i11£ent to deceive. Actual dishonesty of pﬁrpose constitutes actual fraud. Designer Show
Rooms, Inc. v. Kelly, supra.

Anpthér perspective of this argument may be gleaned from the proposition 'that a
fraudulent conveyance claim may be made by \sub.sequent creditors. cf, Mathis v.
Burton, supra. To ‘the extent fhat subsequent creditors cérmot be known to the grantor a‘t
the ‘time of the fraudulent conveya{hce, ‘it would be impbssible that a fraudulent

conveyance claim must be based upon any “misrepresentation”, or that there must be .

R
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evidenc‘e of the creditor’s‘ reliance. A grantor could not pbssibly make a representation to
-~ a creditor who does not yet exist. -

E. Ronnie Judy Divested Himself of all Property Upon Which a
Judgment 0r>C1"edit0r Could Levy. |

In his brief, Ronﬁie argues that memy, Bobby and Kevin failed to prove that he
. did not retain sufﬁcient property'to pay his indebtedness in fu]l. The principal position of
Respoﬁdcnts in reéponse tb that argument is tﬁzit suéh proof was not necessary, in light of
the manifest evidence _.of. R‘onnie"s actual fraudulent intent as discussed above. Proof of
failure to retain sufficient property is not a required element of the claim, where the ‘,
evide.nce proves the’gra;‘ltor acted with actual fraudulent intent. Windsor Properties, In‘c. ’
V. Dolbhin Head Construction Company, In(:., supra.

“As part of this argument, Ronnie sugges&s fhat Respondents .themselves proved‘
thaft Ronnie possessed “assets’f? through the introduction of tax records, evidence of
Ronni.e’s receipt of substantial income, evidence of the buying of pers'onal\ and businesé»
property, and evidence of a loan from a bank. The argumént is naive, at best.

Ronnie does not seriously dispute that hé conye&ed away all of his ‘real property,
as discussed préviously in this Brief, or that he had givgn éll of his farm equipment to
Todd and Ryan in 1998. Beyond that, the record is rey;lete with testimony from Ronnie
that “everything belonged to Todd and Ryan.” For example:

1. When asked whether it is cor'rect' that Ronnie conveyéd the 9.29 home site
" and the 10.9 acres to Todd ‘in 2007 his response was, “i was fransferring it back to the

rightful owner”. (R. p. 217, lines 2-3). -
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2. When asked whether, after conveying the lar;d to Todd in 2007 he owned
no more real estate, Ronnie answered. “Yes, sir, because it wasn’t mine”. (R. p. 217, lines
721, o | / -

| 3. When asked about his, pur’chases of equipment from Godley Auction
Company, he responded, “I bought (it) for Ryan and Todd”. (R. p.' 24;1, iine 23).

4. When asked about the equipmént he stores on his 9.29'aclré homé site “all
over the plaée” Ronnie answered that the equipment belonged to Todd and Ryan. This
included equipment he had purchased frpm Godley Auction Co. (R. p. 246, lines 4-21). |

5. Ronniev 'insists ‘that the equipment belonged ‘to Todd -and Ryan, even
though the invoices were Lmadé out to him, “because when II go to the sale | didn”t have
Todd and them’s checks. So we wen‘; to the bank and switched 0vér”. (R. p. 246, line 22-
p-247, line 1). -

6. Ronnie testified that on a specific invoice he bought parts for a John Deere
- 3020 tractor and although the invoice was in his name, he bought tﬁe parts for Todd and
’ Ryan. (R. p. 247, lines 5-21). |

7. Ronnie purbhased additional equipmen;[ for $5,490.00 on June 28, 2008.
“That was (for) Judy Farms. Todd and Ryan.” (R. p. 247, liné 25-p. 248, line 2).

8. Ronnie purchased a caterpillar motor graclierl on May 29, 2009 and wrote a
cﬁeck for $10,500.00 but “matier of fact, Todd has gét a mortgage up at Citizen’s Bank
for $10,000.00 on that.” (R. p. 248, lines 3-11). | |

9. Ronnie sold ’soy beans to C‘aro‘lina Soya, and paymcut was made to ‘
“Ronnie Judy, 1872 Sandridge. Road”. But, according to Ronnie, “Money was deposited

in Ryan or Todd Judy’s farm account”. (R. p. 248, line 15-p. 249, line 14).
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10.  Ronnie admitted that in his deposition he had testified he was ﬁbt farming,
- but the boys were farming and all he did was help them with the fences. To whiéh Ronnie
responded ét trial, “I hélp with the maintenance”. (R. p. 251,'1ines 12-20).

11. - Ronnie\sold livestbck, bl’lt tesvtiﬁed‘ thaf “Just because the checks were
made out to me, I deposited the money in theif (Todd and Ryan’s) farm account out of
that”. (R. p. 251, line 17-p. 252, line 25).

12. Rénnie admittéd tﬁat Farmers Milling & Supply recorded: ’all of its
transactions with him: “Well I been doing businéss with 'them all them years and they
was unaware that Todd and Ryan took over the farm”. (R. p. 253, line 18-p.-254, line 16).
However, Ronnie testified as to the Farmers Milling payments “wé went to the bank and
. some of it went into Todd and Ryan’s farm account”. (R. p. 254, lines 20-24).

13.° Ronnie testiﬁed that he gave lands to his sons in 1998 bébauée it was what
His daddy want'ed him to do, a family tradition. Wh‘en‘ questioned v;/hether he continued to
farm-the lands h;: responded “T helped”. (R p. 274, lines 10-18). R |

Accofdingly,. far from Respondents pro-ving that Ronnie possesses t_angible,
.attachable propérty upon 'wilich“a judgment creditor might: levy, T{onnie has dodged that (
issue ét every turn, steadfaétly éIaiming that everything belongs ;to Todd and Ryan.

S ARGUMENT III

THE REMEDY FASHIONED BY THE TRIAL COURT WAS CLEARLY
WITHIN ITS EQUITABLE POWERS

A. Appellant’s Attack upon the Remedy Fashioned by the Trial Court as
an Improper Nunc Pro Tunc Order is Without Foundation. -
In its Order, the Trial Court clearly characterizes its remedial findings and

conclusions as reformatory. For the purposes of making clear the Court’s intentions in the
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record chains of title to the properties at issue, thé Trial Judge declared that the partition
deeds to To)dd and Ryan Judy were deemed to be reformed, “the same as if Ronnie Judy
were a party to the partition éctions and putative grantor or grantee, as the case may be, to
the partition deeds; so thét the public rec'(‘).rds‘of Dorchester: County should reflect the
partitioned conveyances to have been in the name of and for the benefit of Ronnie F.
Judy, rather than for "i;odd Judy and Ryan Judy. Ronnié F. Judy'wa’s the real party 'in :
interest in the partition proceedings by reason of hivs antecedent fraudulen;lconv\eyances”.
(R. p. 22, Court Order). The Trial Court further directed that its Final Order be recordéd )
With the Dorchestc;,r C‘ounty Register of beeds to be indexed in the g?antor’s index for
deeds underJ the names, “Ronnie F. Judy”, “J. Todd Judy”, “Ryan C. Judy”, and “Wanda
B. Judy”. (Rl.yp. 29, Court Order). | |

)The Trial Court >cited ample aufhority for its reformati'on. of the deeds:

“South Carolina courts have held that V‘the reformation of written' contracts

for fraud or mistake is an ordinary h;ad 6f equity jurisprudence’, meaning‘

a distinct branch of équity ] uriéprudence. Jumper vs. Queen Mab. Lumber

Co., 115S5.C. 452, 106 S. E. 473 (1921), citing M(ijfett'vs. Rochester, 178

U. S. 3 73, 20-5.Ct. 957 (1900). Our courts have likewise recited the A

propdsitioﬁ that fraud constitutes a basis for a Courtlof Equity to reform an

instrument. Groce vs. Benson, 168 S.C. 145, 167 S. E. 151 (1933); Aiken

Petroleum, Co. vs. .Nc;tural Petroleum Underwfiters, etc., 207 8. C. 236,

36 S.E.2" 380 (1945). Accord'ingly, I conclude that the .mechanism to best
‘implement the Court’s previous findings that the 1998 convey:mcc; by

Ronnie Judy were fraudulent is to reform the partition conveyances that
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putatively named Todd Judy and Ryéh Judy as grantees in the partition

deeds, so that Ronnie Judy is deemed to have been a grantee of the

partition deeds. The intention of this ruling-is to restore to Ronnie Judy the

same 'i'r‘lrterests in the lands that were partitioned, as if he had originally

been a named party to the partition actions and deeds.” (R. p. 22-23, Court Order).

In thié appéal, Ronnié makes no attempt to argue that the Court erréd in reforming
the deeds, or that the Court did not have authority to do so. Instead Ronnie seeks to
mischaracterize the Court"s actions as an improper order, nunc pro uuz.c, and then bases
his entire 'argument upon that flawed premise: The Court’s Order is not an order,’nunc o
: pro tunc, at all. The Court’s Order affects deeds to real property by deeming™them |
reformed, and does not purport to affect any ‘prior order of the court.

- “The Latin phrasg,’nunc pro tunc, is merely descripﬁve of the inhérentpov;/er of a
: courlt to m’aké its records speak the truth, that is to say, to record that which was actually ‘
‘ ' done,‘but émitted to be recorded. Simmons v. Atlantic Coastline Railroad Company, 235
F. Supp. 325 (U.S. Dist. Ct. 1954),’ citing ABC Packlard' v. General Motors Corp. 275
F.2d 63, (Ninth Circuit 1960). A nunc pro tunc order can only be used to place in the
~ record evidence of judicial action that has actually taken place. Ex parte Strom, 343S.C.
257, 539 S.E.2d 699(S.Ct. 2000)."

Nothing 'of the sort happened in this case. Here the Trial Court did not
characterize its  order as nunc pro tunc with respect to énything. Clearly, the Trial Court
did not atte?npt to ei]ter, modify, or clarify any‘ prior order of any court, or to rule “now
for then” (the literal meaning of the Latin phrase) what the pz;lrtition court had intended

but not .rule'd. Rathef, the "frial Judge reformed the deeds in accordance with its findings -
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of fraud, based upon the evidence before it. The expressed purposes for the Court’s
rulings about reformation was to make clear on the records of the Dorchester County
Register of Deedrs, and in the respective recordlchains of title, thé reas‘or'13 .;vhy title was
restored to Ronnie Ju'dy, vesting in him,complete ownership of lands in which he had
' formeriy owned only a fractional or;e half interest. |
- If there is any error in the Court’s ruling with respect to its declaration of intent to

refor‘m the deeds, which is certainly not conceded, particularly since the Abpellant did
not argue that it was, such error should surely bp haI:mless because the Court’s findings
were made solely to clarify the re‘co.ra chains of title.”

B. - The Trial Cqurt Acted Within its Equitable Powers. |

Ronnie does not argue that tﬁe Trial Court committed error in refqrming the
‘deeds, or in expressing its intentions to do so. Neither does Ronnie argue that the
authorities cited by the Trial Court to support .reformation of documents by Courts of
Equity, are in error. In’ the first place, not having adeqﬁ_ately briefed the issue
responsively to fhe Trial Court’s Ordér, RQn’rlie’s argumeﬁt ';should be deemed -
abandoned. Bryson v. Bdson, 378 8.C 502, 662 S.E.éd 611 (Ct.App. 2008). (An issue is
deemed abandoned and will not be considered on appeal if the argu}pent is raised in a
Brief but not supported by authority. 378 S.C. at 5]0; éiting Historic Charleston
Holdings, LLC vs. Mallon 365 S.C. 524, 533 n. 7, 617 S.E.éd 388, 393, n. 7 (Ct.App.
2005)).

In the sécqnd place, the reformation of deeds is a well. recognized power of a
Court of Equity. Citing the Supreme Court of the United Sfate_s, South Carolina Courts

have ‘held that “the reformation of written contracts for fraud or mistake is an ordinary
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head of equity jqrisdiction.” Jumper vs. Queen Mab Lumber Co., 115 S.C. 452, 106 S.E..‘
473 (1921), citing Moffett vs. Rochester, 178 U.S. 373, 20 S:Ct. 957 (1900): In Groce vs.
Benson, 168 S.C. 145, 167 SE. 151 (1933)? a case to reform a deed, the South Carolina
Supreme Court acknowledged the authority of a court of equity to reform an tnstrument
based on fraud or rpistaké; although the deed vin. th‘at’ c;ase was not reformed. Ink_Aikenl
Petroleum. Co. v. National Petroleum Underwriters, 207 S C. 236, 36 S.E.2d 380 (1945),
our Supreme Court affirmed the Trial Court’s reformation of an insufance p.olicy. There,
the Supreme Court held: “It is the law of this State,l and appears to be the universal rule,
that reformation of a written instrument may be obtained where therc is mistake on the
part of the Plaintiff, and uneciuitabl‘e conduct, decéit co.ncealment and imposition of
fraud on the part of the Defendant, mducmg the Plamtlft’ s mistake. Gowdy v. Kelly 185
S.C. 415, 194 S.E. ]56 Jumper v. Queen Mab Lumber Co., 115 S.C. 452, 106 S.E. 473;
Forrester vs. Moon, 100 S.C. 157, 84 S. E. 532; Kennerty vs. Etzwan Phosphate ;'o 21
S.C. 726 53 Am Rep. 669.” Aiken Petroleum 207SC at 253

In this appeal, Appellant does not attempt to dlstmgulsh the authorities, because
they c'learly affirm and support the basis for the remedial ﬁndings and conclusions;of the
Trial Court in thié case.. | |

ARGUMENT IV

THE TRIAL COURT DID NOT ERR IN AWARDING ATTORNEY FEES
BECAUSE OF THE BAD FAITH OF APPELLANT IN THE CONDUCT OF THE
LITIGATION

The Trial Court detenﬁinéd that because of the vexatious conduct of Ronnie Judy

and Todd Judy, in particular, Ronnie and the other Defendants before the Trial Court

should be liabie to Respondents for the sum of $7,000 as partial reimbursement of.
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Réspondents’ attorney fees incurred in the case. (R. pp. 23-27; Court Order). The total
legal fees incurred by Respondents, a.siappéars By reference to the Affidavit submitted by
" Respondents’ Counsel, éxceed'$38,000. (R. pp. 346-359). As the Trial Court’s factual |
basis for the partial award, the Court cited the vexatious conduct of Ronnie and Todd
Judy, in particular. The Court foﬁan that Ronnie had been admitted to hdspital on the eve
of trial of the Pond Dam case and then; only s'evéral days later on February 7, 2008, he
conveyéd his home on 9.29 acres and the n.earb'y 10.9 acre tract to‘vTodd for $500.00. (R.-
pp. 429-434). After the filing of the case now before the Court on-September 26, 2007, |
and not even a year later, Todd conveyed the same 9:29 and 10.9 acre landé to Ronnie’s
wife, Wanda. (R. pp. 435—446).

Ronnie correctly argues that Todd’s conveyance was subject to the Li\s Pendens
filed by Réspondents, but the argument misses the point. At the time of his )co'nveya.nce to
Wandé, -Todd h-ad‘ been served with this lawsuf'[' and had filed his pro L'se answer
(obviously written by Ronnie), so that he could have only intended the transaction to
complicate and confuse the present éése. Todd did not attempt to e_xplain the transaction
to the Court. Wanda aid not even appear at trial. Neither Todd nor Wanda have chosen to
appeal to this Court. That the transfelrs,w.ere made in bad faith and with 'vex‘atious motive
cannot be serioﬁsly argued. That the‘ actions — at least Todd’s conveyance to Wanda —
occurred during the conduct of this litigation, cannot bé disputed. The real quéstion to b‘re

decided therefore, is where a party acts “in bad faith, vexatiously, wantonly or for

oppressive reasons” in the conduct of the litigation, the. parties guilty of such misconduct
should be liable for attorney fees of the other parties which are incurred became of the

misconduct.
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Here, the attomey’s‘billing statement reflects his time in preparing the Motion to
Amend Complaint to add Wanda Judy.as a party. (R. pp. 348-359; Plaintiffs’ Exhibit “A”
Atporney Fee Affidavit; Entry for Mareh 10, 2009 and following). Respondents incurred
legal expenses in preparing the Mofion to Ardend Complaint, apbearing at the motion
‘hearing in St. George, and for discovery ac_tivitiess following the Amended Complaint,
including the‘ taking of Todd’s deposition.. (R. p. 350; Attorney Fee Afﬁdavit,.Entry for.
 October 21, 2009). - S

| "In the circumstances, the amount of fees ordered by the Trial Court, pa‘rt‘ieuldr'ly
in comparison with the total fees incurred by Respondents., is more than justified under |
the standards of Baron Data Systems vs. Loter, 297 S.C. 382, 377 S.E.Zd 296 ( i 989).

The ultimate( question, therefore., is whether Respondents were entitled to such an
award of attorney fees. SoutH Carolina Courts have consistently held that So‘uth Carolina
~ follows the “American Rule” stated, for e*ample in La%/man VS. State,. 376 8.C 434, 658
S.E.2d 320 (S.Ct. 2008), in whi‘ch. our Supreme Court held that “u‘nder the ‘;Arrierican
Rdle” ‘the parties to a lawsuit gen'erally._ bear the respondibility of paying their own
attorneys’ fees, (citing Pennsylvania v. Del. Valley’Cz'ti,_zenL{’ Council for Clean Air, 4 78
U.S. 546, 561, 106 S.Ct. 3088, 92 L.Ed2d 439 (1986)). \T_his Court and others recognize
(numero'us excep'dons th fhis rule, incldding the awerd of attomeys’ fees pursuant to a
statute... A statutory award of attorneys’ fees 1s typically authorized under what is known
‘as a fee-shifting statute, which pednits a prevailing party to recover attorneys’ fees from
the losing party. See Blum v. Stenson, 465 U.S. 885, 893, 104 S.Ct. 1541, 79 L.Ed2nd 891

(1984).



The Stlpreme Court of the‘U’niteAd States has also recognized the awérd of
attomeyé’ fees in a “bad fetith” coﬁtext. In Alyeska Pipeline Service Cq. vs. Wilderness
Society, 95 S.Ct. 16.12, 421 U.S. 240 (1975) the Court held that, in addition to an award
of attorney fees pursuant to fee étatutes, “Also, a Court may assess attorneys fees tof the
;willful disobedience of a Court Order....as part of the fine to be levied on the
‘Defendant...; or when the losing party has ‘acted in qu faith, vexatiously, :wantonly, or
for oppressive reasons...”. These exceptions are unquestionably assertions of the 'inherent :
power iofthe Courts to allow attomeys"fees in particular situations, unless fotbidden by
Congress...”. 421 U.S. at 259.

| It] the case of Roadway Express, Inc..vs. Piper, 100 S.Ct. 2455, 447 U.S. 752
(1980) the United States Supreme Court dealt with Plaintiffs" attorneys »t/ho were dilatory |
and frivctlous in pursuit -of an employment discrimination casé. In concluding that the
District Court “acted correctly itl awarding’ attorney fees against Plaintiffs’ counsel, the
Supreme Court recognized that the inherent ngers of Federal Courts are tholse which are
“necessary to the exercise of all ‘chers”-. The most lpro.minent of these is the contempt
sanction; “which a Judge must have in ;:xercising and protecting the due and orderly
administration of justice and in maintaining the authority and dignity of the Court”.
. However, the Court noted, ‘because inherent powers are stlielded from direct'démocratié
controls, they must be exercised .with restraint and discrc;,tion; recognizing that in clearly
d‘eﬁned circumstances Federal Courts have inherent power to assess attorneys’ feeg
- against counsel. Roddwtzy Express, 447 U.S. at 764. |
‘ Citing Link vs. Wabash Railroad Company, 370 U.S. 626, 632, 82 S.Ct. 1386,

1389 (1962) the Court recognized the inherént power of a Trial Court to levy sanctions in
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response to abusive litigation practices. In Link the Trial Court had dfsmissed an action
for failure to prosecute. The Court acknowledged that the ultimate sanction available to a
~Trial Court is dismissal of an action with prejudice; a power \Of “ancient origin:\having its -
roots in judgments. of non-suit and non-prosequitur, entered at common law...and
dismissals for want of prosecution of bills in equity.” Roadway, 447 U.S. at 765. -

The. Roadway Court reasoned that since the assessment of cqunsel 'fees is a less
severe sanction than outright dismissal, then surély the iﬁherént authority of th¢ Trial-

N ’ ' .
~ Court must also include the autflority to require payment_of legal fees. 447 U.S. at 765.

Rec‘ognizing the general rule of Federal Courts that a litigant cannot recover his
attorney fées, thé Roadway Express Court recognized‘ that the rule does not apply when
the opposing party has acted in bad faith. Citing Alyeska, supra, the Court acknowledged
its inherent power to ‘;aésess attorneys fees for the willful disobedif;n'ée of a court
order,..as part of the fine to be levied on the Défendant...or when the losing party has
acted in bad faith, vexatiously,; wantonly, or for oppressive reasons.”

The Roadwdy Court held that “bad faith” may be found, not énly in the actions
that led to the lawsuit, but also in the conduct of the lifigation. Recégnizing that “this
view coincides with the ruling in Link, supra‘, which approved judicialeower to di(smiss a
. caée not because the substantive claim was without merit, but because the Plaintiff failed -
t(; pursue the litigatio‘n.”A 447 U.S. at 766.

Although‘no South Carolina decisions af)pear to have mied upor‘1 an award of )
attorney fees in éxactly. the context as appears in this‘ case, to the extent that the Sguth

Carolina Supreme Court has relied upon and has cited the articulation of Federal-common

law by the United States Supreme Court, such as in the Layman case, and to the extent
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that the Federal Common Law, as articulatéd by the United States Supreme Court in the
"cases above cited, recognizesthe “bad faitb exception” batsed upon acts in the conduct of
the ‘litigation, it seems that our Courts havq implicitly acknowledged thf; bad faith
exceptiou as a-basis for the award of attorney fees.

Factually, the actions of Todd Judy, which are imputable to Ronnie Judy, in
conveying land to Wanda Judy, Ronnie’s~ wife, after this action was filed, could have
| only been ’_for the burpose of ‘obfuscating the legal process. At least that shuuld be the
presumptibn Whe.n no party, particularly neither Todd nor Wanda as grantees, -have
attempted to justify vor explain the cbnveyance on any other than sinister purposes. The
attditit)nal legal expenses incurred by Respondents because of the misconduct 'arel at least
the $7,000.00 awatded by the Court, as may ~be found by reference to the Attorney’s
Affidavit and 'Time Statement. (R. pp. 346-359; Attorney Affidavit and Time Statemént).

If anything, the award of $7,000.0_0 was low. It should be-affirmed.

' CONCLUSIONV

.' The 'mbst telling reason to affirm the ‘Triatl Court in this case is the failure of the-
grantees Todd, Ryan, and Wanda Judy, to satlsfy their burden to prove, by ClC{;lI‘ and
A convmcmg evidence, that the transfers at issue were supported by valuable consideration,
and wt:re bona ﬁdé. ‘A long line of South Caro.lina‘decisions support the proposition.
. Windsor Properties; Inc. vs. Dolphin Head Construction Company, Inc. supra; Gardner
Vs. vaen, supra; and the many cases cited therein. "
The silénce of Todd, Ryan, and Wanda, at trtal, and in this‘ Appeal,v speak volumes
to the position that the conveyances at issue were a sham, and 'that thztt t'hey.Awere

“intended by Ronnie to evade and avoid his creditors.
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The bad faith of Ronnie, Todd ,Ryan, and Wanda in attempting another fraudulent

conveyance while this case was pending, more than justifies the Order of the Trial Court

awarding partial attorneys fees.

" The Trial Court Order should be affirmed in all respects.

Charlestoﬁ—, South Carolina
July 10, 2012

| Respectfully submitted,
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