THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Appellate Case No. 2015-001508
Case No. 2013-CP-10-6439

‘Wells Fargo Bank, N.A., Successor by Merger to
Wachovia Bank, National ASSOCIAtION ..........c.cveeeeeeeerererereeeeeeooeeeeoeeeoeoeeoeeooeen Respondent,

Robert L. FTEEMAN ..co..oiiiiieieeeeeeeeeeeeee e e ———— Appellant.

FINAL REPLY BRIEF OF APPELLANT

G. Trenholm Walker (SC Bar # 5777)
Katie F. Monoc (SC Bar #78131)
Pratt-Thomas Walker, P.A.
P.QO. Drawer 22247
Charleston, SC29413-2247
Attorneys for Appellant

April 21,2016



TABLE OF CONTENTS

i

TABLE OF AUTHORITIES .......oooccceeseeeseeseeeseceeeseseesesesessseessssesseeseeesessesessseesssess e iii

REPLY ARGUMENT ................................................ o 1
I. The Court should review the lower court’s order granting the Bank partial

II.

I11.

Iv.

~summary judgment under the standard of review applicable to summary
, judgment. ....... SOOI 1

The lower court should be reversed because a party seeking to benefit from the
twenty-year statute of limitations that has not taken steps to affix a seal to the

instrument must show that the contract clearly evidences an intent to create a
sealed instrument and the Bank failed to make such a showing at summary

a; South Carolina law requires a contract clearly evidence the parties’ ihtention
to create a sealed instrument, to apply the twenty vear statute of limitations
absent a PRVSICAL SCAL.......oooiiiiiiiiii e e ee e v rae e erenaae e enanaan 2

b. The attestation clause in Bank’s form 'ggr.imtv contracts _is insufficient to

trigger the twenty-year statute of limitations as argued by the Bank and found .

DY hE JOWEE COUIT .ooniieeiiieie ettt e e s e et s e e eaeresenaaeeeenanns 5

c¢. The Bank’s adding a placeholder for a seal by including a notation “(SEAL)”
does not express the parties’ clear intent that the guaranty contracts be treated
»  as sealed instruments as a matter of law........ s 5

The Bank’s additional affirming ground should be rejected because the lower
court did not rule on it and because the guaranty contracts were not secured by

the mortgage..........ccccoeoevivieneeriiiiiienee SOOI O 10
a. Consideration of additional affirming grounds is discretionary..................... 10

b. A contract guarantying a note is not a contract secured by a mortgage, even if
the note it guaranties of is secured by a mortgage...........c.ccoccoeevieriniiirnncnennan. i1

The Bank cannot raise issues on appeal which seek summary judgment on an
issue not ruled upon by the lower court.............................. e 13

Even if the Court were to consider the Bank’s arguments that it should have
been granted summary judgment as to whether it complied with the three year
statute of limitations., all of the Bank’s arguments fail.........................ovvvviiirinennnn. 15




a. The plain language of the guaranty contracts provides that the Bank’s causes

of action against the guarantor for the total outstanding amount of the notes
accrued upon default....................... et —————————arrrr———— et ettt e rererrr——aaaanen 15

The was no admissible evidence below that Freeman acknowledeed the debt

and restarted the statute of Hmitations ............ovivivmmeiiiriiiiieiiiiieeere e seens 17

¢. Because of the acceleration clause, the statute of limitations in this case does

Conclusion

not apply to each pavment SEPArAtELY ..........veevviviivirreeeieieirieeeeeeveirrrreeseeersenes 21

i



. TABLE OF AUTHORITIES

CASES
Allendale Furnz:ture Co. v. Carolina Commercial Bank,284 S.C. 76, 325 S.E.2d 530 (1985).....20
Blackv. thte 13 S.C. 37 (S.C. 1880 cuiiuiiieiieirieiiicrerieeeieeeieesiaesieessreeesseeseneaens e 18, 21

Carolina Marine Handlmg Inc. v. Lasch, 363 S.C. 169, S. E2d 548 (Ct. App. 2005)...2, 3,4, 5,6,

Carswell v. 0conee Reg ‘I Med. Ctr., Inc., 270 Ga. App. 155, 605 S E.2d 879 (Ga Ct. App

2004) .............. e e e e 23
Cheraw v. Turnage, 184 S.C. 76, 191 S.E. 831 (1937) cccevereieiiiie, ................... ....... 23
Citizens & S. Nat I Bank y. Lanfo;’d- 313 S.C. 540,443 S.E.2d 549 (1994) .ot 13
CoastalStates Bank v. Hanover Homes of S C., LLC, 408 S.C. 510, 759 S.E.2d 152 (Ct. App.
2014) ................................................ S OO T TR POTRROPROOROOO 11,13,15

 Conner v. City ofForeSt Acres, 348 S.C. 454, 560 S.E.2d 606 (2002) ............ et 17
Cook v. Cooper, 59.8.C. 560, 38 S.E. 218 (1901) c.ecouuucrruiririn e ssressnsesssanns 9
David v. McLeod Reg ‘I Med. Ctr., 367 S.C..242, 626 S.E.2d 1 (2000)............. e et 1
Dilxon v. Roessler, 76 S.C, 415, 57 S.E. 203 (1907)....:. ....................... s S 22
Ellie; Inc. v. Miccichi, 358 S.C. 78, 594 S.E.2d 485 (Ct. App. 2004).......,.......................f ........... 15
Englert Inc. v. Netherlands Ins Co , 315 8.C. 300, 433 S.E.2d 871 (Ct App 1993)....: ............... 1
Finova Capital Corp. v. Beach Pharm. I] Ltd., 175 N.C. App. 184, 623 S.E.2d 289 (N C. Ct.

_ App 2005) ..................................................................................................................................... 23
Gzllzam v. Gilliam, 29 S.C. Eq. 67, 8 Rich. Eq. 67 (Ct. App. Eq. 1855) ..... ...... 22.
Hillv. Hill, 51 S.C. 134,28 S.E. 309‘(1'897) ...... ...................... e : ....... _ ....'..7.,.18, 19
Horlbeck v.’Hunt, 26 S.C_.L. 197 (S.C. Ct. App. 1841) oo, ......... 19
Huffv. Jennings, 31§ S.C. 142,459 S.E.2d 886, ’(Ct. APD. 1995).ccieicicciverereeenesiitee i 10
I’'On, L.L.C. \3‘.7 Town o‘fMt.v :Pleasant, 358 S.C. 406, 526 S.E.2d 716 (2000) ........... et 10, 14
.In re Campbell,; 379 S.C. 593, 666 S.E.2d 908 (2008) .......... cecereeeeeeesreenee e 2

i1



In re Vaughn, 536 B.R. 670 (Bankr. D.S.C. 2015) .....cooieierireriieeeeecteeieeeeeeeee s 18,19,21

Lyons v. Fid. Nat'l Title Ins. Co., Opinion No. 5365, 2015 S.C. App. LEXIS 246 (S.C. Ct. App.
Dec. 2, 2015) ............................................................................................................................ 3,4,5

Mathis v. Brown & Brown of S.C., Inc., 389 S C. 299, 698 S. E 2d 773 (2010) ..o 15

Midwest Dredge & Excavating, Inc. v. Bay Pointe Homeowner’s Assoc., C/A 2:06-2021-DCN,
2007 U.S. Dist. LEXIS 99536, 2007 WL 7141921 (unpublished) (D.S.C. May 15, 2007)6, 7, 8, 9

Nelson v. Piggly Wiggly Cent., Inc., 390 .S).C. 382; 701 S.E.2d 776 (Ct. App. 2010) ..ccvvvvvrrernrnee. 1
Olson v. Faculty House of Carolina, 354 <S.C. 161; 580 S.E.2d 440 (2063) .................... SUPORO 14
Penza v. Pendleton Station, LLC, 404 S.C. 198, 743 S.E.2d 850 (Ct. App. 2013) ............. ......... 14
Scovill v. Johnson, 190 S.C. 457, 3 S.E.2d 543 (1939)....ucceeierenirieieiiieeieee e 12,13
Seckinger v. The Vessel “Excalibur;’, 326 S.C. 382,483 S.E.2d 775, (Ct. App. 1997).....ccne...... 17
Smith v. Haynsworth, Marion, McKay & Geurard, 322 S.C. 433,472 S.E.2d 612, (1996) ......... 10
Smith v. Phillips, 318 S.C. 453,458 S.E.2d 427 (1995)"""""""""f .................. ............. 14
Séuth Carolina Dep 't of Soc. Serv. v. Winyah Nursing Homes, Inc., 320 S.E.2d 464, 282 S.C.
556 (Ct. App. 1984) R 8
South Carolina Federal Sav. Bank v. Atlantic Land Title Co., 314 S.C. 292 442 S.E.2d 630 (Ct.
APD. TOTA) sttt bt e bt e e e bbe e e re e e rbeeeareeeeneeeaaeeteearees 10
State v. Williams, 303 S.C. 410, 401 S.E.2d 168 (1991) .oovvviiiiniiiiiniine, 14
Stuber v. Richards, 61 S.C. 393,-39 S.E..540 (1901)...........................7: ........................................ 18
Sumter Building & Loqn Ass’nv. Winn, 45 S.C.l.381, 23 S.E. 29 (1895) ... 14
Townes Associates, Lz,;d. v. Greenville, 266 S.C. 81,221 S.E.2d 773 (1976) .ccevvcvveerrieecrirrcreeriens 2
Transouth Fin. Corp. v. Cochran, 324 S.C. 290, 478 S.E.2d 63 (Ct. App. 1996) ........ 9, 15
Treadaway v. Sﬁzith, 325 8.C. 367,479 S.E.2d 849 (Ct. App. 1996)......cccceevvennn. oo 4,5
USAA Prop. & Cas. Ins. Co. v. Clegg, 377 S.C. 643, 661 S.E.2d 791 (2008) ....vrvrveceeeeenans ... 15
Wallingford v. Western Union Telegraph Co., 60 S.C. 201, 38 S.E. 443 (1901) ............. 9

1v



Young v, Monopey, 2 Bail. 278,18 S.C.L. 278 (Ct. App. Law and EqQ. 1831) i 18

Zaks v. Efliott, 106 F.2d 425 (4th Cir.. 1939)............ ettt oo 20
STATUTES
South Carolina Appellate Court Rule 220 ettt e te et as et e e e ettt 10
* South Carolina Code Section 15—3-120 ................... beeseeseasensensensaseseananens 18
South Carolina Code SECHOn 15-3-520 w..veresreresrseesrsssesrssssesrsrseseesesrees 9,10, 11
South Carolina Rules of Civil Procedure, Rule 56 ........... e, s ......................... 1 9’
South Carolina Rules of Evidence, Rule 408................. rereeerrereeteirarnrrrrarareraassessosieriararttnrass 18,19
OTHER CITES
51 Am. Jur. 2d Limitation éfActions § LA e reeeerraans 17
" 38 Am. Jur. 2d Guaranty § 96 ........................................ 17



REPLY ARGUMENT

I.A The Court should review the lower court’s order granting the Bank partial
summary judement under the standard of review applicable to summary
judgment. ‘ : ' ‘

This m"attér is before tﬁis Court on af)peal of the lower court’s order granting partial
~summary judgment to the Respondent, Wells Fargo Bank, N.A., successor by merger to Wachovia
Bank; National Association (“the Baﬁk”). However, the Bank asserts in its brief that this appeal
should be treated as if it were an appeal from a bench trial and \ﬁnal order. Speéiﬁcally, the Bank
- asserts that “. . . the factual findings rriéde by a lower court generally will,not be disturbed on
| abpeal upless there is no evidence to SUppprt them.” Resp’t Br., p. 8. On summary judgment the
éourt is not Asupposed to fnake factual findings because the decision before the court upon summary
judgment is whether there are genuine issues of material féct, nqt how the court (iecides the factual
issues. “A court considering ».summary judgment neither makes factual determinations nor
considers the merits of corﬁpeting testimony; however, summary judgment is completely -
appropriate when' a properly supported motion sets forth facts that remain undisputed or are
contested in a deficient manner.” Nelson v. Piggly Wiggly Cent., Inc., 390 S.C. 382, 388, 701
S.E.2d 776, 779 (Ct. App. 2010)' (quoting David v. McLeod Reg’l Med. Ctr., 367 S.C. 242, 250,
| 626 S.E.2d 1, 5 (2006)). o |
When reviewing the grant of a summary. judgment motion, this Court applies the same
standard that governs thecirduit court. See Englert, Inc. v. Netherlands Ins. Co., 315 S.C. 500, ‘
302, 433 S.E.2d 871, 873 (Ct. App. 1993). This,‘ standard requires all facts and reasonable

inferences to be drawn therefrom to be viewed in the light most favorable to the appellant. Id The

circuit céu’rt is not entitled to any deference as to factual findings (its ruling should not include in



any findings of fact) and “[a]n appellate court may decide quéstions of law v?ith no particular
deference to the trial court.” In re Campbell, 379 S.C. 593, 599, 666 S.E.éd 908, 911 (2008).
This Court should not indulge the Ban'k’rs efforts to apply the wrong standard of review.
Resp’t Br., p. 8 (citing Townes Associates, Ltd. v. Greenville, ‘266 S.C. 81, 86, 221 S.E.2d 773,
775 (1976)) The standard of review advaﬁced by the Bank is reserved for those orders issued after
5 full bench trial oh the merits where the IOWer court is the fact finder. Spe T o.wn'es, at 86, 221
S.E.2d at 775 (stating the sAtandard.of review for an appeal of a case tried without a jury to a
conclusion where the judge’s findings are equivalent to a jury's findings in a lav-v action).
. The lower court should be reversed bécause a party seeking to benefit from the
"~ twenty-year statute of limitations that has not taken steps to affix a seal to the

instrument must show that the contract clearly evidences an intent to create a
sealed instrument and the Bank falled to_make such a showing at summary

judgment.

a. South Carolina law requires-a contract clearly evidence the parties’ intention
to create a sealed instrument, to apply the twenty vear statute of limitations
absent a physical seal.

In Carolina Marine Handling, Inc. v. Lasch,363 S.C. 169, 609 S.E.2d 548 (Ct. App. 2005),
this Court spemﬁcally rejected the Bank’s position. In that case, this Court held that the inclusion
of standard attestation language is insufficient to clearly evidence intent to create a sealed
instl_'urnent. Carolina Marine Handling, 363 S.C. at 169, 609 S.E.2d at 551-52. In this case, the
boiler plate in attestation clause is not materially different from the language .rej eétéd in Carolina
Marine Handling. Compare Id. at 169, 609 S.E.2d at 551-52x(“IN WITNESS WHEREOF, the
parties have herf:unto set their hands and seals™) witk Compl., Exs. E, H,'M;. W, CC & II; R. pp.
61, 67, 96, 125, 131, 181, 187, 193, 199, 232, 238, 244 (“IN WITNESS WHEREOF, Guarantor,
on tﬁe day and year first written above, has caused the Unconditional Guaranty to be executed

under seal.”) (bold and capitalizatibns in originals).



The Court explained its rational which applies with equal force in this case:

In the case before us, we find the parties did not intend to create a sealed instrument.

The sophisticated parties to this lease arrangement could have easily manifested.

an intent to create a sealed instrument if they were so inclined. We recognize that

CSI, by necessity of the posture of the case, must advance the argument that the

standard attestation—"“IN WITNESS WHEREOF the parties have hereunto set

their hands and seals,” compels a ﬁndmg that the parties intended to create a sealed

instrument. We further recognize, however, that such generic language is common

in non-sealed contracts of all types. Were we to construe this boilerplate attestation

clause, by itself, as requiring a finding of intent to create a sealed instrument in an

otherwise non-sealed instrument, we would likely transform the twenty-year

statute of limitations into the standard period of limitations for contract actions

in this state. We adhere to our general three-year statute of limitations for most

contract actions and acknowledge the availability of the twenty-year limitations

period where the contract clearly evidences an intent to create a sealed instrument
Id. at 174-175, 609 S.E.2d at 551-552 (double emphasis added).

The Court’s decision in Carolina Marine Handling was correct and should not be rejected,
overturned, or sidestepped as would be required by the Bank’s position that was adopted by the
lower court. See Order, p. 6; R. p. 7 (holding that the Bank’s boilerplate language in this case
was ufiequivocal and conspicuous such that Carolina Marine Handling should not apply to this
case). This Court based its decision, in part, upon the requirement that a party seeking to beﬁeﬁt
from the twenty-year statute of limitations that has not taken steps to affix a seal to the instrument
must show that the contract clearly evidences an intent to create a sealed instrument. Carolina
Marine Handlmg, at 175, 609 S.E.2d at 552 (explaining that a contract that does not include a
physical seal may only be deemed a sealed 1nstrument under section 19-1-160 where “the contract
clearly evidences an intent to create a sealed instrument.”).

This Court recently reiterated this same standard in Lyons v. Fid. Nat’l Title Ins. Co.,
Opinion No. 5365, 2015 S.C. App. LEXIS 246, *8-9 (Ct. App. Dec. 2, 2015). In Lyons, the Court

quoted from Carolina Marine Handling as follows: “We adhere to our general three-year statute

of limitations for most contract actions and acknowledge the availability of the twenty-year



limitations périod where the contract clearly evidences an intent to create a sealed instrument.” Id.
(quoting Carolina Marine Handling, at 175, 609 S.E.2d at 552). As shown by Carolina Marine
Handh‘ng and Lyons, South Carolina courts have increasingly stressed the importance of this very)
strict standard and been _reluctant- to extend the statute of limitations applicable to contracts by 17
'years without a showing-that the parties clearly intended such a result. See Carolina Marine
Handling, 363 S.C. at 169, 609 S.E.2d at 551-52 (holding that generic and boiler plate language
referring to seal in the standard attestation clause in a lease was not enough to demonstrate an
intent to create a sealed instrument and, to hold otherwise, “would likely transform the twenty-
year statute of limitations into the standard period of limitations for contract actions in this state”).

This Court has even abrogated at least one of its prior rulings that applied the twenty year ™
statute of limitations in an instance where the evidence did not clearly show the parties intended
the instrument to be sealed instrument. This Court discussed at length this retreat from previous
cases allowing a contracﬁng party to extend the statute of limitations without a showing that the
parties clearly intended such a result in Lyons:

... in Treadaway v. Smith, this court found the parties to a separation agreement

(incorporated into a 1974 Haitian divorce) intended to create a sealed instrument.

325 S.C. 367, 378, 479 S.E.2d 849, 855 (Ct. App. 1996), abrogated by Carolina

Marine Handling, Inc. v. Lasch, 363 S.C. 169, 609 S.E.2d 548 (Ct. App. 2005). The

parties’ agreement stated, “IN WITNESS WHEREOF, the parties have hereunto

set their respective-Hands and Seals in quadruplicate as of the day and year first

above written” and “SIGNED SEALED AND DELIVERED IN THE PRESENCE

OF [signatures of parties and witnesses].” Id. This court concluded that the

plaintiff’s action, which sought to enforce a provision of the agreement in which

the defendant agreed to pay the children’s college expenses, was governed by the
twenty-year statute of limitations. Id.

However, in Carolina Marine, this court-concluded that the sophisticated parties to
a commercial lease agreement did not intend to create a sealed instrument. 363 S.C.
at 174, 609 S.E.2d at 551.

Lyons, at *11-12 (bold added).



As expiained below, the lower court’s order that “multiple indicia that the parties intended
that the guaranties be ‘sealed instruments,””’ (Order, p. 4; R.p. 5), should be rgvered Because the
contract did ;;ot clearly .eVidence an intention that the contracts be sealed instruments governed by
the twenty year statute of limitations. This Court in Lyons rejected the lower court’s ruling and the
Bank’s position applying this lower legal standard (“multiple indicia” vs. “clearly evidénces”)

from Treadaway v. Smith, 325 S.C. 367, 378, 479 S.E.2d 849, 855 (Ct. App. 1996), instead of that

enforced in Carolina Marine Handling, Inc. v. Lasch, 363 S.C. 169, 609 S.E.2d 548 (Ct. App.
2005).

b. The attestation clause in Bank’s form guaranty contracts is_insufficient to

trigger the twenty-year statute of limitations as arsued by the Bank and found
by the lower court.

The Bank argues in its brief that the attestation clause in its form guaranty contracts is all
that it takes for this Court to hold, as a matter of law, that the barties intended the foﬁn guaranty
contracts to be sealed instruments with a twenty year statute .of limitations. Resp’t Br., p. 10. The
Bank’s reliance on its boilerplate language is misplaced. As just discussed, this Court has |
specifically rejected the argument that a boiler plate attestation clause is sufficient under South
Carolina Code section 19-1-160 to establish a sealed instmfnent and extend the statute of
limitations period applicable to contracts by 17 years. Therefore, the lower court’s riling that the
form guaranties are sealed instrumeénts as a matter of law because of the attestation clause should
be reversed.

¢. The Bank’s adding a placeholder for a seal by including a notation “(SEAL)”-

does not express the parties’ clear intent that the guaranty contracts be treated
as sealed instruments as a matter of law.

After asserting that the boilerplate attestation clause which included the word “seal” in

ordinary print established the parties’ clear intent to enter a sealed instrument as a matter of law,



the Bank argues the inconspicuous, parenthetical, and unexplained use of “(SEAL)” h_ext to a
_ signature liﬁe likewise estal)‘liéhes, as a matter of law, the parties’ clear intent to enter into a sealed
instrument with a twenty year statute of limitations.

No South Carolina Court has’ ever found that a boilerplate attestatibﬁ; clause,
indistinguishable from the one rejected in Carolina Marine Handling, coupled with the use of

' “(SEAL)” manifests the parties’ unequivocal intent to enter into a sealed instrument as a matter of
law. In fact, as explained in Freeman’s di)ening brief, the only court gpplyin’g‘ thellaw of South
Carolina that squarély considered \the issue; reached the opposite conclusion. See Midwest Di;edge
& Excavating, Inc‘. v. Bay Pointe Homeoﬁner 's Assoc., C/A 2:06-2021-bCN, 2007 U.S. Dist.
LEXIS 99536, *14-15, 2007 WL 7141921 (unpublished) (D.S.C. May 15, 2007) (finding that a
standard attestation clause (i.e., “signed and sealed”) along with the word “Seal” in parentheses
next to the signature line did not show-fhat partiés clearly intended to create a sealed instrumént).

The Bank attempts to distinguish the district court’s opinion in Midwest Dredge on the
basis‘ that the instrument in fhat case included other parentheticals. See Resp’t Br.‘, p- 13 The
Bank also attempts to distinguish Midwtest‘Dredge_on' th; basis that the anticipated length of the
contractual relati(‘)nship in that case was shoiter than in this case. See Re’sj)’t Br., p. 14. | Neither -
of the Baﬁk’s arguments is a reason to discount the Midwest Dredge decision.

The issue before this Court is whethér or not the placement of “(SEAL)”’next to the
signatur@ line'is conclﬁsive of the parties’ intent as a matter of law, not whether.there ':are other
barentheticals within the parties’ agreemént that have nothing to do with whether the instrument
was sealed. The district couﬁ in Midwest Dredgé did not base its detemﬁnatiori that the agreemeﬁt,

. was not a sealed instrument.,on the presence of other parentheticals but instead on a parenthetical’s

suggestion that more was necessary. See id. at *14-15 (“The bond form contains blanks labeled



with the terms “._(Principal)” éhd “(Surety)” to indicate where the names of the parties and .the
signatures of their representatives shou-ld'be- placed. The bond form includes the notation “(Seal)”
to reflect the lpcation wher¢ the corporate seal is to be affixed if the parties desire to create a sealed
instrument. Because no seal is in fact affixed by either of the parties in this case, there is a lack of
intent to create ‘a sealed instrﬁment.”).

The Bénk’é second attempt at distinguishing the Midwest Dredge case -- that-the
anticipated length of the contractual relationship was longer in the Midwest Dredg’e case than in
this case -- is even lesls.compelling.. In Midwest Drédge, the district court noted that the contractual
relationship was scheduled to last approximateiy six months and t};at allowing a party twenty years
to bring a lawsuit would serve no purpose. See Midwest Dredge at *14 (“a twenty year limitations
periqd would serve no purpose in thé context of a performance' bond for the completion of
confractual work which was scheduled to take less than six months to complete.”). Here, contrary
to the Bank’s suggestibn that these were long term guaranty contracts justifying a twenty year
statute of limitations, the ihitial term of most of tﬁe loans was merely three years. CoAmpl., Exs. A,
C,F,LK, N, P,R, T, Z, DD, & FF all at pp. 1-2; R. pp. 29-30, 41-42, 68-69, 97-98, 106-107,
132-131?, 141-142, 150-151, 159-160, 209-210, 245-246, 254-255 (stating REPAYMENT
-TERMS of two to three years). All promissory notes had matured and become due in full, but had
their due dateé postponed by a series of similar modiﬁcation‘agreements dated A;;ril 8, 2010,
extendiﬁg the term only fourteen months, until June 15, 2(511,_provided the monthly interest
p'ayments were made. Compl., Exs. B, D, G, J,L,0, Q, S,U,V, VY, AA, BB, >EE, GG, HH; R.
Pp. 35-40, 47-55, 74-90, 103-105, 112-119, 138-140, 147-149, 156-158, 165-167, 168-175, 206-
208, 21'5-217, 218-226, 251-253? 260-262, 263-270. At the time of the defaults there was léss than

~ nine-months remaining on the modified promissory notes before they all became due in full.



Contrary to the Bank’s argument, the parties were not contemplating an extended
relationship that would correspond to the twenty year statute of limitations. The clear intent of the
parties maﬁifested by the extremely short extension of the due- dates under the logn modification
agreements completely contradicts the notion that they intended the twenty-year staﬁlte of
limitations to apply as a.matter of law. The invocaﬁon of the twenty-year statute of limitation in
this case would serve no purpbse, be ; fundamentally unfair, and be at odds with the actual term
of the parties’ agreements, as modified.

While the Bank is dismissive of the district boﬁrt opinioh addressing .t}‘i‘e exact issue now
before this: Court, ‘it‘ nonetheless aftempt'é to shoehorn these facts into the decision of this Court on
dissimilar facts in South Carolina Dep’t of Soc. Serv. v. Winyah Nursing Homes, Inc., 320 S.E.2d
464, 282 SC 556 (Ct. A}%;p. 1984) case. In Winyah Nursing Hémes, the Court approved the use
of a légal abbréviation, “L.S.” fof an actual physical seal."Id. at 561, 320 S.E.2d at 467 (“The
notation ‘L.S.” follows the signatures of the agents . . . Cleérly, the two contracts are sealed
instruments™). L.S. is an abﬁrev'iation for the Latin term “locus sigilli,” meaning “place of the
seal.” Here, the doc;lment inclﬁdes no such abbreviation or indication that the parties intend that
 the instrument be sealed iﬁ the absence of a physical seal.

Additionally, it is worth noting that the Bank’s a;gument that L.S. is equivalent to (SEAL)
was specifically rejected by United States District Court Judge David C. Norton in Midwest
Dredge: |

.. . in South Carolina Dep't of Soc. Serv. v. Winyah Nursing Homes, Inc., 320

S.E.2d 464, 282 S.C. 556 (Ct. App. 1984), the court of appeals found an intent to

create a sealed instrument where the attestation clause stated “the parties hereto

have set their hands and seals” followed by the notation “L.S.” adjacent to the

contracting parties’ signatures. 320 S.E.2d at 467, 282 S.C. at 561. According to

Bay Pointe, the inclusion of the term “(Seal”) (sic) under the parties’ names is

-analogous to the inclusion of “L.S.” in Winyah and should therefore be held as
evidence of intent to create a signed instrument.

8



This court disagrees with Bay Pointe’s -arguments and finds the parties did not
intend to create a sealed instrument.

Midwest Dredge & Excavating, Ing v. Bay Pointe Ho;ﬁeowner s Assoc., 2007 U.S. Dist. LEXIS
99536, *13, 2007 WL 7141921 (D.S.C. May 15, 2007).

The Bank also rélies upon T ransoitth Fin. Corp. v. Cochran, 324S.C. 290,292,478 S.E.2d
63, 64 (Ct. App.'l996‘).] In fhe Transouth case, the Court addressed whether thel guarantor in that
case was released from liability on when the ten-year judgment lien against the primary obligor
expired. & at 293, 478 S.E.2d at 65. The Court did not address whether the guaranty in that case
was a sealed instrument or what statute of limitations applied, other than stating in a footnote that
“[p]ursuant to S.C. Code'Ann. § 15-3-520(b) (Supp. 1995), an action upon a sealed instrument
may be brought within the prescribéd twénty year period.” Id. at 294, 478 S.E.2d at 65, n.2. The
Bank relies on this case, not-by citing to a holding, or even dicta in the case, but by citiﬁg to the
record of éppeal and asserting tﬁat the guaranty at issue in that case included the parenthetical
“(SEAL).” Resp’t Br., p. 11-12. The Bank’s reliance on the Transouth case is fnisplaced because
the issue of whether the partieé cleérly intended-that the contract be treated as a sealed .instrument
was not before the court in 7 ransoﬁth, and this Court did not address the issue. |

Therefore, the lower court should be reversed because the guaranty contracts did not clearly

evidence an intention by the parties to enter into a sealed instrument.

! The Bank also relies upon Cook v. Cooper, 59 S.C. 560, 38 S.E. 218 (1901) and Wallingford v.
‘Western Union Telegraph Co., 60 S.C. 201, 38 S.E. 443 (1901). As noted in Freeman’s opening
brief, neither of these cases involved an instance where one party was seeking to apply the twenty-
year statute of limitations to bring a claim against the other party that would otherwise be time
barred. Appellant’s Br., p. 14, n. 4. Additionally, the instruments in both cases contained
substantial evidence clearly establishing the intent of the parties that the instrument be sealed,
which is absent here. Appellant’s Br., p. 14, n. 4. )
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I11. The Bank’s -additional affirming ground should be rejected because the lower
court did not rule on it and because the guaranty contracts were not secured- by

the mortgage.

The Bank raises one additional affirming ground for the application of the twenty-year
statute of limitations under S.C. Code § 15-3-520. The Bank argues that even if the form guaranty
contracts at issuevwerg not sealed instrﬁrﬁents that the twenty year statute of limitations still applies
because the underlying obligation was secured by a mortgage. Resp’t Br., pp. 18-19. For the
reasons explaiped bélow, the Bank’s argument should not be considered. Alternatively, the Bank’s -
additional afﬁrrﬂing groﬁnd should be rejected. ,

a. Consideration of additional affirming grounds is discretionary.

“The appellate court may review respondent’s additional reésons and, if convinced it' is
proper and fair to do so, rely on them or any 'oth& reason aﬁpe_:aring in the record to affirm the
lower court's judgment.” 'On, L.L.C. v Town of Mr. Pleasant, 338 $.C. 406, 420, 526 SE.24 716,
723 (2000). “An appellate court may not rely on Rule 220(c), SCACR, when the reason does not
appear in the record, or when the éour‘_c believes it would be unwise or unjust to do so in a particular
case.”'[d. It is within the appellate court’s discretion whether to address any additional sustaining
grounds.” Id. “'fhe appellate court may find it ﬁnnecessary to discuss respondent’s additional
sus"[aining ‘grounds when its affirmance is gro';mded in an issue addressed by the lower court.” Id.
Catn. 9 (citing South Carolina Federal Sav. Bank v. Atlantic Land Title Co., 314 S.C. 292,298 n.5,
442 S.E.2d 630, 633 n.5 (Ct. App. 1994) (afﬁrmiﬁg 1§Wer court’s decision and declining to discuss
additional sustaining groﬁnds)). “The appellate court may or may not wish to address such grounds
when it reverses the lower court's decision.” Id: at n. 9 (citing Smith v. Haynsworth, Mqridn,
McKay & Geurard, 322 S.C. 433, 438, 472 S.E.2d 612, 615 (1996) (reversing' lower COI:II’t and

declining to discuss additional sustaining grounds); Huff v. Jennings, 319 S.C. 142, 148, 459
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S.E.2d 886, 890 (Ct. App. 1995) (reversin‘g‘ lower bourt’s decision and djscussing additional
sustaining ground).

Here, as explained in detail above and in Appellant’s openir;g brief, the Court should
reverse the lower’s decision that the form guaranty contracts at issue were sealed instruments. The
Court need notvaddress the Bank additional arguments in reversing fhe lower court. This case was
before the lower court on Cross motions for partial summary judgment and the lower céurt’s order
granting partial ‘summary judgment to the Bank on Freeman’s defense of limitations was baséd on
one ground alone. This Court should remit the case to the lower court to allow it to consider the
o£her arguments made by the Bank and to scrutinize the record to determine if there are genuine
issues of material fact. However3 if this Court depides to addrgss the Bank’s additional affirming
ground it should be rejected as explained below.

b. A contract guarantying a note is not a contract secured by a mortgage,
even if the note it guaranties is secured by a mortgage.

In additional to sgaled instruments, a contract which is secured by a m'ortgage.is governed
by the twenty yea; statute of limitations. See S.C. Code §15-3-520 (a) (stating that “an action upon
2 bond or other contract in writing secured by a mortgage of real property” is governed by a twenty
year statute of limitations). Even though the guaranty contracts are clearly not secured by a
mortgage, the Bank attempts to bootstrap the mortgage securing the uﬁderlying note to support its
' additional sustaining ground. As explaiped herein, this alternative effort to accompiish a seventeen
year extension of the statute of limitations also fails.

A guaranty is a separéfe contract from a promissory note. CoastalStates Bank v. Hanovler
Homes of S.C., LLC, 408 S.C. 510, 519, 759 S.E.2d 152, 156, 2014 S.C. App. LEXIS 48, 8-9 (Ct‘.
App. 2014). “The general rule in South Carolina is #that a guaranty of paymenf is an obligation

separate and distinct from the original note.” Id.
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The debtor is ﬁot a party‘to the guaranfy, and the guarantor is not a party to the

principal obligation. The undertaking of the former is independent of the promise

to the latter; and the responsibilities which are imposed by the contract of guaranty

differ from those which are created by the contract to which the guaranty is

collateral. - '
Id. Because a guaranty aind promissory note are separate contracfs or obligations with different
parties, their independence is not affected by the fact that both contracts are written on the séme
paper or instrument or are contemporaneously exécutéd. 38 Am Jur.2d' Guaramy § 4.

The fillly integrated guaranties make no mention of being secured in any manner, much less
secﬁréd by a mortgage. The guaranties are instead entirely unsecured. Freeman, the personal
guarantor, did not pledge any real property in his personal name to secure the guaranties. The
separate mortgages that-were tied to the promissory notes encumbered tﬁe real property of the
borrower entities, not Freeman,. the personal guarantor.

- In arguing that each of the guaranties is'secured by a mortgage, the Bank relies solely upon
Scovillv. Joﬁnson, 190 S.C. 457,3 S.E.2d 543 (1939). Scovill Was a 3-2 decision of a sharply divided
court. The majority determir;éd that the liability of the endorsers of a note that was secured by a
- mortgage were subject to the twenty year statﬁte of limitations. Critical\ to the majority’s decision
was that there was only one instrument — the promissory note that was secured by the mortgage.
Even though not a maker of the promissory note, the individual deféndants nonetheless endorsed the
_ promissory note in Scovill. The individual defendants did not sign a separate guaranty agreement.

The crucial difference between thié case and Scovill is that here in each of the transactions
there were separate instruments — the promissory note (secured by the mortgége on the land of the
borrow¢r entity) and the guaranty (not secured by anything). Unlike in Scovill, Freeman did not

endorse the note that was secured by the mortgage, thereby rendering him the equivalent of the

maker. As a matter of law, the guaranty and the promissory note in this case are separate contracts.
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See Citizens & S. Nat’l Bank v. Lanford, 313 S.C. 540, 544, 44‘3 é:E.Zd'549, 551 (1994) (recognizing
that the general rule in South (A?arol"ina is that a guaranty of payment is an obligation separate aﬁd
distinct from the original note); CoastalStates Bank v. Hanover Homes bf S.C, LLC, 408 S.C. 510,
519,759 S.E.2d 152, 156 (Ct. App. 2014). In Scovill, there was only one contract, and it was Sécured
by a ﬁwrtgage. Th>erﬁe is no case in South Carolina finding that a separate guaranty agreement is
“secured by a mortgage” on ;[he basis that it guarantied payment of a se?arate promissory note,
made by another Il)erson; that was secured by a mortgaée.

Therefore, if the Court decides to consider the Bank’s additional affirming ground it shoﬁld
be rejected because the guaranty contract in this case was not secured by a mortgage as a matter
of law.

Iv. The Bank cannot raise issues on appeal which seek summary judgment on an
issue not ruled upon by the lower court.

The lower couft- granted the Bank’s motion for surﬁmary judgment that the applicable
statute of limitations in this case is twenty years. Ordér, p- 8, 10; R. pp. 9, 11. The lower court
did not rule on the other grounds for Appellan‘t’s motion for partial summary judgment that the
Bgnk is entitled fo prevail as a matter of law even if the statute of limitations is three years partial.
Order, p- 10, n. 2, R. pp. 11, n. 2 (“In li‘ght of the Court’s ruling that the statute of limitations is
twenty years, it is not necessary to decide the other arguments pregented by the parties, including
whether the so-called mandatory accelera;tion provision in the guaranty agreements was self-
executing or required affirmative election by the lender, whether Freeman acknowledges the debt
through writing or partial payments in a manner sufficient to “reseat” the statute of limitations . .
D).

On appeal, the Bank raises three grounds4f0'r its argument it initiated this action as to all

the guaranties within the three year statute of limitations. Resp’t Br., pp. 19-28. In asking the
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Couﬁ to ﬁﬁd that it complied with the thr¢e-$lear statute of limitaﬁoné és a matter of law, the Bank
is not seeking an order affirming the lower court’s order .that the twenty year statute of limitations
applies. In this sense, the Bank is in the same ‘posture as an appellant, seeking a finding thét the
lower court declined té rriake. All of these arguments should be rejected at the outset because they
ask this Court to make a ﬁﬁding that was not ruled upon by the lower court and would not ﬂave
the effect of affirming the lower court’s ruling that the t-wenty year statute of limitations applied.
See I'On, 422, 526 S.E.2d at 724 (citing Smith v. Phillips, 318 S.C. 453, 458 S.E.2d 427 (1995)
(appellate court generally will not addréss an issue unless the issue was raised to and ruled upon
by the trial court); State v. Williaﬁs, 303 S.C. 410,401 S.E.2d 168 (1991) (same); Sumter Building
& Loan Ass’nv. Winn, 45 S.C. 381, 23 S.E. 29 (1895) (same)). A

Thefefore, the Court shoulc} not consider the Bank’s additiona1 grounds as to ,\;vhether it
complied with the three—year statute of limitations. The lower cc;urt’s. ruling was an order
partially granting summary judgment on a single issue-the length of the statute of liinitations. The
reasons the Bank gdvapces in seeking a ruling that it brought this action within the three-year
statute of limitations require factugl determinations and should not be decided by an appellate court
when not addressed below. See Penza v. Pendleton Station, LLC, 404 S.C. 198, 206, 743 S.E.2d
- 850, 854 (Ct. App. 2013) (“For usAto affirm the partial grant of summary judgment on this basis
would be inappropriate. While this may be a viable argumenf for the Bank, it did not raise it in ité
summary judgment motion. Because this case is at the summary judgment stage, it is impfoper for
us to decide the casé based on this when the facts are not fully developed.”).

Finally, in pursuing thé’se separate grounds for its motion, the Bank is largely in éhe Isame
posture as appealing a denial of a motion for summary judgment which is clearly not subject to

appeal. Olson v. Faculty House of Carolina, 354 S.C. 161, 580 S.E.2d 440 (2003).
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V. Even if the Court were to consider the Bank’s arguments that it should have

been granted summary judgment as to whether it complied with the three year
statute of limitations, all of the Bank’s arguments fail.

a. The plain language of the guaranty contracts provides that the Bank’s causes
of action against the guarantor for the total outstanding amount of the notes
accrued upon default.

“‘A guaranty is a contract.”” CoastalStates Bank v.A Hanover Homes of S.C.,LLC, 408 S.C.
510, 518, 759 S.E.2d 152, 157 (Ct. (App. 2014) ((;uoting TranSouth Fin. Corp.. v. Cochran, 324
S.C. 290, 294, 478 S.E.2d 63, 65 (Ct. App. 1996)). “‘Courts must enforce, not write, contracts of |
insurance, and their language must be given its plain; ordinary and popular meaning.”’ 1d. (quoting
USAA Prop. & Cas. Ins. Co. v. Clegg, 377 S.C. 643,655, 661 S.E.2d 791, 797 (2008)). All doubts
and ambiguities must be construed against the drafter. Id. (quoting Mathis v. Brown & Brown of
S.C., Inc., 389 S.C. 299, 309, 698 S:E.2d 773, 778 (2010)).

The court must enforce an unambiguous contract according to its 'terms,

regardless of the contract’s wisdom or folly, or the parties’ failure to guard their

rights carefully. To discover the intention of a contract, the court must first look to

its language--if the language is perfectly plain and capable of legal construction, it
alone determines the document's force and effect.

Ellie, Inc. v. Miccichi, 358 S.Cl. 78, 93-94, 594 S.E.2d 485, 493 (Ct. App. 2004) (emphasis édded)
(internal citations omitted). |

In CéastalStaies, Bank, this'Cour;t looked to the express language of the guaranty when
making its determination on the statute of limitations. There, the guaranty provided for “payment
when due and as due upon maturity” and set forth the maturity dates. Coastalé“tqtes Bank, at 516-
517,759 S.E.2d at 156. Because of that express provision and becagsé the guaranties contained
| specific maturity dates of August of 2009 and “April of 2010, the lawsuit iﬁ CoastalStates Bank

was timely filed in December of 2011. /4. at 517-518, 759 S.E.2d at 156-1 57. The Court disagreed
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with the appellant’s.contention in that case that the statute of limitations began to run at the time
the notes were made in J uly 2007. jd.

Here, the form guaranty agreements drafted by the Bank authorized thé Bank to pursue all
~ remedies available to it against Freeman more than three years ‘before this case was filed, upon the
féspective borrowers’ failpres to make the required monthly payments when due. The Bank’s
causes of aCtiOI; on the guaranties accrued on the borrower’s failure to make a payment when due:
“DEFAULT. If any of the following occurs, a default (“Default”) under this Note shall exist:
Ndnpayment; Nonperformapce. Thel failure of timely«payment or' perfor'mancé of the Obligationé
. or Defaul;[ under this Note or-any other Loan Documents.” Compl., Ex. K at p. 3; R. p. 108. Sée
also Compl., Exﬁ. A, C F,I,N, 'P, R, T, X, Z, DD, FF for identical provisions; R. pp. 31, 43,
70, 99, 133, 143, 152, 160, 201, 210, 247, 256; Compl., Exs. E, H, M, W, CC, II; R. pp. 56-67,
91-96, 120-131, 176-199, 227-244, 271-294 (the guaranties even emphaéize that they cover
“timely payment and performance of all liabilities and obligations™ and that they are a “continuing
ana unconditional guaranty of payment and pérformance and not of collectioﬁ'.”)‘.

Pu\rsuant to the express language of the guarantieé, a single default by the borrower
triggered all of the guarantor’s obligati;)ns with respect ;[o that loan: “If a Default occurs, the
Guaranteed Obligations shall be due immediately and payable without notice . . and, Bank and
its affiliates may exercise any righ‘Fs and remedies as provided in this Guaranty and other Loan
Documents, or as provided in law or equity.” Compl., Exs. E, H, M, W, CC, II; R. pp. 56-67,
91-96, 120-131, 176.-199, 227-244, 271-294(emphasis added). As far as the guarantor’s liability
is concerned, the terms of the guaranties effectively accelerated the corresponding promissory note

obligations ﬁpon default. See, e.g., Conner v. City of Forest Acres, 348 S.C. 454, 464, 560 S.E.2d |

606, 611, n. 4 (2002) (noting that the language of an employee handbook include mandatory
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language when it because it used the terms “shall be” and “will be”); Seckinger v. The Vessel
“Excalibur”, 326 S.C. 382, 389, 483 S.E.2d 775, 778779, (Ct. App. 1997) (“. . . the cardinal rule
of statutory construction is that words used in a statute shoﬁld be given their plain and ordinary
meaning unless something in the statute requires a different interpretation. . . . [a]pplying this
principle, one can readily ascertain the emphasized language, employing the word “shall,” is
mandatory.’;). o - / '»

According to the clear and unambiguous terms of the guaranties, upon the borrower’sr
default, the statute of limitations -(as to the entirety of all guarantied obligations under the
corresponding loan documeﬁts) began running. Through their automatic acceleration clauses, each
of the .guafanties ’transformed. the date of default into the date of maturity for that loan obligation
as to the guarantor. If there was a ACfault in the monthly payment, the guarantor became liable for
the full amount without further action by the Bank, and the Bank could bring suit for the whole
amount.- ‘

The terms of the guaranties tying the right to proceed agains;( the guarantor to a default by
tﬁe borrower and eétablishing the immediate recourse of the lender against the guarantor afe in
keeping with the prevailing rule. 38 Am. Jur. 2d Guaranty § 96 (“Generally, the statute begins to |
run on the vbreach Qf the underlying obligation triggering the guarantor's obligations.”); 51 Am.
Jur. 2d Limitatién of Actions § 145 (“If a debt is payable in installments and the instrument éontains
an automatic acceleration clause, the debt may be fully matured and the statute of limitations may
beéin running when the debtor first defaﬁlfcs.”)

~b. The was no admissible evidence below that Freeman acknowledged the debt
and restarted the statute of limitations.

The Bank also argues that Freeman acknowledge the debt in writing and restarted the

statute of limitations. Resp’t Br., pp. 23-26. Under certain circumstances a signed writing
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acknowledging a-debt or a partial payment may restart the statute of limitations. See S.C. Code. §
15-3-120 (“No acknowledgment or promise shall be 'sufﬁcient evidence of a new or eontinuing
contract whereby to take the case otlt olf the operation of this chapter unless it be cotltained in some
writing signed by the party to be charged thereby. But payfnent« of any part of princif)al or interest
is equivalent to a promise in writing.””). In order for an alleged ackhowledgement to restart the
statute of limitations, the acknowledgment must be a new promise to pay *. . . must amount to an
unqualified admission of a subsisting legal liability and must' be established by evidence
© unambiguous and full.” Inre Vaughit, 536 B.R. 670, 677 (Bankr. D.S.C. 2015)(quoting Black v
White, 13 S.C. 37, 40 (S.C. 1880)).2
N‘othiﬁg in this case supports.a finding as a matter of law that Freeman made an unqualified
or unambiguous admission to substitute the legal liability of the borrower for his liability under
the guaranty conttacts. There is neither a writing signed by the party or any partial payments
acknowledging tﬁe debt.
~ In support of its argument that Freeman acknowledged the debts in wﬁting, the Bank solely
relies on the document tt refers to as the “Acknoevtedgement Letter.” _Sée’Resp’t' Br., pp. 23-24 |
(citing Ex. B to the Subplemental VanWagenen Aff.; R. pp. 656-675). The “vt/riting” is a
purported letter from Freeman’s then counsel to counsel }for the Bank and is titled a “Workout
Proposal.” This correspondence is plainly inadmissible settlement negotiations and should not be

considered. See S.C. R. Evid. 408 (“Evidence of (1) furnishing or offering or promising to furnish,

2 The Bank relies on three cases, Hill v. Hill, 51 S.C. 134, 28 S.E. 309 (1897); Young v. Monopey,
2 Bail. 278, 18 S.C.L. 278 (Ct. App. Law and Eq. 1831); and Stuber v. Richards, 61 S.C. 393, 39
S.E. 540 (1901), all of which are more than 100 years old and pre-date S.C. Code. § 15-3-120.
The Bank’s argument is only supported by inadmissible settlement negotiations between the
parties’ lawyers (and not between the parties themselves as in Hill). These cases do not apply to
these facts. Freeman never signed a writing unequivocally acknowledging the debts of the
borrower as his debts as would be required under South Carolina law. :
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or (2) accepting or offering or promising to accept, a valuable consideration in compromising or
~ attempting to compromise claim which was disputed as to either validity or amoﬁﬁt, is not
admissible to prove liability for or invalidity of the claim or its amount. Evidence of conduct or
statements made in compromise negotiations is likewise not admissible.”); e.g., S.C. R. Civ. P.
56(e)(requiring summary judgment be supported with admissible evidence). If the Bank’s
argument were adopted, the protections of Rule 408, which encourage the settlement of disputes,
would no longer be applicable in the context of debt collections and future debtors would be
discouraged from attempting to negotiate a resolution with their creditors.

Additionally, the correspondenée relied .upon by the Bank is not signed by Freeman as
required by the statute and is not an unequivocal admission of legal liability for the debts. Finally,
it is worth noting that the letter relied upon by the Bank, Freeman’s lawyer discussed a proposed
workout wherein numerous alleged creditors would be partially paid and treated équally:

Except as detailed above, this proposal calls for all Similarly situated unsecured

creditors to be placed in the same class and to be paid on the same terms. In order

to remain in compliance with the Bankruptcy Code and in fairness to all of his

creditors, Mr. Freeman cannot agree to pay any-unsecured deficiency creditors on

different or better terms than shown in this proposal.
Supplemental VanWagenen Aff., Ex. B; R. pp. 656-675. Under South Carolina law, such a
proposal (even if it admits the debts which the letter form Freeman’s lawyer does not) cannot be
interpreted as restarting the statute of limitations:

.. . when a party expressly admits the debt exists, but in doing so also expressily

states he will not pay the debt, instead stating the debt will “come in to be paid

with my other debts,” then the debt is not revived. Horlbeck v. Hunt,26 S.C.L. 197,

201 (S.C. Ct. App. 1841); see also Hill v. Hill, 51 S.C. 134, 28 S.E. 309, 312 (S.C.

1897) (reviving a stale debt requires “an express promise to pay, or such unqualified

and unequivocal admission that the debt is still due, unaccompanied by any

expression indicative of an intention not to pay”).

In re Vaughn, at 677-678 (double emphasis addéd).
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The Bank also asserts that certain “parti‘al payments” restarted the statute of limitations.
Resp’t. Br., pp. 24-26. The partial payments weré not.m'ade by Freeman. The partial payments.
resulted from the sale of Athe borrower’s collateral and were, therefore, made by the bo;‘rower asa
matter of law. |

EQen though any paymerits received as part of a short sale were payments by the borrower,
not Freeman, the Bank asserts that the statute of iimitations restarted because F reeman agreed to
the borrowér’s making these payments as part of the short sales. The partialnpayments at the time
of the short sales did not cure the default. In faét, the short sale letters expressly state that the
payments are a cfedit againét the total amount due and do not eliminate the unpaid debt.

-Supplemental Aff.of VanWagenen, Ex. B; R.Vpp. 656-675 (“Borrower and Guarantor expressly
agree this is a partial péyment on the Lpan and that neither this payment nor ény other partial
payment that has been or may be received shall consﬁtute an agreement to waive demand for fullA ~
payment of all amounts due under the Loan Documents.”)

As a matter of law, “tender of anything less than the full accelerated amount will not cure
the default.” Allendale Furniture Co. v. Carolina Commercial Bank, 284 S.C. 76, 79, 325 S.E.2d
530, 531 (1985) (emphasis in original). Moreovér; as a matter of law, wﬁere a creditor applies
proceeds to a debt from the sale of collateral (aé was the case here), such application will not halve
the effect of an acknowledgment that revives the statute of limitations because the payment is not
Voluntary on the pért of the debtor. Zaks v. Elliott, 106 F.2d 425, 427 (4th Cir. 1939) (appeal from
a South Carolina Un'ited' States District Court). -

Furthermore, the short sale letters executed by Freeman are not evidenhce of an unequivocal

admission of liability for the debts. Quite the contrary, these language of these short sale letters
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reflects that there was no waiver of any right or remedy under the loan documents, at law, or in
equity:
. Nothing contained in this letter constitutes a waiver of, or any agreement to
forbear from exercising any rights and remedies under the Loan Documents, at

law or in equity, and that Lender expressly reserves all such rights and remedies.
Supplemental VanWégenen Aff., Ex. B; R. pp. 656-675 (double emphasis added‘)“.. While the
second part of the sentence states that the Bank is éxpressly reserving its rights to exercise any
right and reniedy, the first part is not qualified and applies with equal force to Freeman, the debtors,
and the Bank. Viewing this letter in the light most favorable to Freeman; it cannot be said to be
an unqualified admission of liability on the @aranty contracts.

Therefore, even if the Court decides to consider this additional ground for partial summary,
the Court should reject the Bank’s argument because the letfer does not amouht “to an unqualified '
admission ” of a subsisting legal liability” nor is the Bank arguments that Freeman
acknowledgements the aebts been “established by evidence ﬁnambiguous and fulll.” Inre Vaqghn, :

536 B.R. at 677 (quoting Black v. White, 13 S.C. 37, 40 (S.C. 1880).

.-Because of the acceleration clause. the statute of limitations in this case does
not apply to each payment separately.

Ag discussed in section V.a. above; the Bank’s cauées of action against the guarantor
accrued upon default. The obligations owed on the guaranties matured automatically in accordance
with their plain language, which defines defaulf as the borrower’s failure to timely perform and
Which provides that, at fhat time, all of the Guaranteed Obligations shall be due immediateiy and
payable without notice. Through the automatic acceleration provision in the guarénfy, the maturity
da‘t’e. became the default date. The uﬁdisputed terms of the Bank’s guaranties establish that the

Bank’s cause of action accrues upon the failure to make any payment.
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Additionally, the Bank’s argument on this additional ground should be rejected because
the instruments in this case are not installment payment contracts as the Bank suggests. Resp’t
Br., pp. 26-27. Many of the original notes expressly allowed interest-only payments monthly.
Compl, Exs. A, C, I, K, P, R, T, Z, DD, & FF; R.pp. 29-34, 41-46,97-102, 106-111, 1417146;
150-155, 159-164, 209-214, 245-250, 254-259. The modiﬁeations agreements cither left the
interest- only monthly payment terms undisturbed or expressly stated that monthly payments could
be made on an 1nterest 0n1y basis. Compl Ex. D; R. pp. 47-55 (“This Note shall be due and
payable in consecutlve monthly payments of accrued interest only, commencing on . . ., and
continuing on the same day of each month thereafter until fully paid. In any event, all principal
and accrued interest shavl'l be due and payable on . . ..”"). See avlso Compl., Exs. G, L, V, BB, and
HH; R. pp. 74-90, 112-119, 168-175, 218-226, 263-270. | |

None of the cases cited t)y the Bank involved interest-only payment terms on notes. that
were automatically accelerated upon the first missed payment" For example, Dixon v. Roessler,
76 S.C. 415, 57 S.E. 203 (1907) and Gilliam v. Gilliam, 29S.C. Eq 67, 8 Rich. Eq. 67 (Ct. App.
'Eq 1855), both cited by the Bank (Resp’t Br., pp. 26-27), involved payments under a life annuity
and the court found that the statute of limitations began to run for each payment when the payment
was missed. The.court in Dixon expressly stated that the statute of limitations only began to run
when the payments become “due and payable.” Dixon, at 432, 57 S.E. at 208 (“I think the
defendant’s second defense, to_'Wit: the plea of the statute of limitations, as against all monthly
instailments that donot become'due within the six years before the ‘cdrnmencement of this action,
should be sustained.pT_his statute bars plaintiff; s right of action for all monthly instalments that

became due and payable before the 30th of January, 1898. Under this view, the first instalment
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for which defendant is liable is that due the 31st day of January, 1898.”"). Here, as explained above,
the entire amounts were due and payable at the time of default. |

The other cases reli;ed upon by the Bank are just as easily distingu.ished Because ail of them
involved payments that had not been accelerated and continued to become due on a monthly basis.
See Cheraw v. Turnage, 184 S.C. 76, 94, 191 S.E. 831, 839 (1937) (involving the collection of the
assessme‘nts‘where th:e obligatién Ato pay was not accelerated); F inové Capital C‘orp. v. Beach
Pharm. 11, Lfd., 175 N.C. App 184, 189, 623 S.E.2d 289, 292 (N.C. Ct. App. 2005)(holding that
. “Plaintiff is barred from recovering oﬁly thqse installment payments due prior to 14 Octobef 1997,
four years preceding the 13 October 2001 dat‘e oni which it filed suit™); Carswell v. Oconee Reg’l
Med. Ctr., Inc., 270 Ga. App. 155, 157, 605 S.E.2d 879, 880-881(Ga. Ct.. App. 2004)(“Carswell
contends that the Agfeement is a divisible contract, and as such, Oconee Medical is only entitled
to recover those payments under the Agreement which came due within six years from the filing
date of the éomplaint. He argues that the contract was first breached when he failed to make the
first monthly payment which was 'due on February 10, 1994, and that this breach, and every other
breachl, exéept the ﬁnal missed payment, due on July 10, 1995, are barred by the statute of
limitation because they occurred more than six years before the Hospital filed its complaint. We
agree.”). : / |

The modification agreements did not convert the ‘promissory ﬁotes into installment
payment contracts. Further the guaranty chtfacts accelerated fhe total amount due under the notes
upon default. The statute of limitations began to run as to the Bank’s en;[ire claim at the time the
default occurred. The casés r.elie.d upon .b.y the Bank all involved divisible contracts or installment

contracts where all payments were not dué and payable. Therefore, the Court should reject this
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alternative ground if it decides to consider this ground on-the merits even though the lower court
did not rule on it.

CONCLUSION

For these reasons and the reasons stated in Appellant’s opening brief, the lower Court’s
order granting the Bank sumfnary judgment as to Freeman’s limitations defense should be
reversed. The Bank’s additional affirming ground (and other additional grounds) should not be

ruled upon or, if ruled upon,' rejected.
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