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STATEMENT OF ISSUES ON APPEAL

. Did the Administrative Law Court err in reversing the Appellant’s determination
that Respondent failed to prove he received a sufficient number of votes to be granted
parole pursuant to the State v. Barton decision?

. Did the Administrative Law Court err when it issued a remedy that it may not grant?

. Did the Administrative Law Court err in deciding that the State v. Barton decision
should be applied retroactively?



STATEMENT OF THE CASE

On April 6, 1978, the Resﬁondent along with his co-defendant Jack B. Oliphan'; approached
a child near his home in Laurens County, South Carolina. Upon asking the child to show them
directions to a nearby address, he was forced into a vehicle and driven to Greenville. They held

“him captive for eighteen hours demanding a ransom for his return. Upon hearing on the radio the
authorities v‘vere‘actively searching for' tﬁis child, the defendant’s decided to release the child to a
nearby rural aréa. Both defendants were later found, arrested and charged with the offenses of
kidnapping.

On May 22, 1978, the Respondent appeared before the Honorable James Moore for the
offense of kidnapping. Upon cofnpletion of this appearance the Respon(ient was sentenced to a
term of incarceration for the remainder of his naturél life.! At the time the Appellant corﬁmitted
this offense South Carolina law aliowed an individual serving a life sentence for kidnapping parole
eligibility upon the service of ten years.i |

The Respondent was granted parole in 1987, but failed to report for years. Finally in 1991,
an arrest warrant was.isAsue‘d, he ‘W'as then placed ih abscondéd status. It was later discovered that
he was residing in Florida. He was extradited to South Carolina and his parole was revoked on
June 14, 2000. The 'Respondent’s“ first appearance before the Parole Board a;fter his revocation was
on June 20, 2001, during which time the Board denied parole.

On August 30, 2004, the Respondent filed an application for post-conviction relief.
(R.p.273-p.279). Within this application, the Appellant made the claim that he receivggl four votes
in favor of parole based on a statement by a cousin that he received foﬁr “yes” Voteé. The

Respondent requested a recording of the hearing, which did not list the vote count. This was a _

! Co-Defendant Jack Oliphant was also give a life sentence for the offense of kidnapping. He was paroled on
February 21, 1986, he currently remains on parole and now residing in the state of Georgia.
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. post-conviction relief action against hislPublic Defender Michael Turner and his pafole attorney
Alvin Neal, and did not hamo the Appellaﬁt‘ Department of Probation, Parole and Pardon Services.
(R.p.277). Tﬁo Aftorney' Generaitl responded and arguéd that the Circuit Court does not ha§e
jurisdiction, but juri"sdiotiorl" falls‘ upon the._ Administrative Law Court (ALC). On March 3, 2006;
the Honorable Wyatt T. Sounders ordered the PCR be.dismis'sed V\;ithout prejudice. so it can be
presented before the ALC. (R.p.261-p.266). Judge Saundero ordered that if the ALC decides not
to hear this case, the.Respondent:‘has‘ the right to re-file before the Circuit Court.

The Respondent delivered a reciUest for parole on April 17, 2006. The Appellant refused
the request for parole. ‘The Respondent then filed a notice of apoe.al" before the ALC, on May 12,
2006. (R.p.280). On May 14, 2007, tho Honorable John D. Geafhers, Administrative Law Court
Judge, issued an lor.der Id_ismiss£né tho appeal. It was his ooinion that the ALC did not ‘have
jurisdiotion over this offehse. 'Y (R.p.281-p.282).

On February 26, 2014, the ’Responden‘t. filed a summons. and oomplaint against the
Appellant in Circuit Court. (R.p.é22¢p.227). The Appelllant filed a motion to dismiss arguing that
due to the South Carolino Supreme Court oecisioh of State v. F urtick, the Circuit Court does not
have jurisdiction. A hearing regarding the ,Appellant-’ s motion to dismiss was held before the
Honorable Frank R. Addy, on May 19, 2014. 'Upoﬁ the conclusion of this hearing,iJudge Addy
denied the Appellaﬁt’s motion: and ordered tﬁeA Depaljtmenfc to conduct an invesiigation to
determine if he has received four votes ot toe conclusion of his 2001 hearing. (‘R.p.24(5-p.246)..

During this investigation the Appellan£ discovered tha‘o the recording of the 2001 parole
hearirig‘ had been destroyed. Evon though_‘thé Respondent had a copy of this 'recordiing,‘the only
thing produced to the Aopellan‘t was an afﬁdoyit from his cousin Carlos Bell. (R.p.268-269). Within

his affidavit Mr. Bell stated that the Resbondent_’s lawyer spoke to a Department employee in the



‘common area who informed him that the Respondent received four votes, who in turned informed

- Mr. Bell. The Appellant determined that this was not sufficient evidence and denied Respondent’s
request for parole (R o 267) Upon belng notified of this denlal the Respondent filed a notice of
appeal before the ALC

Administrative Lavtll J udge Deborah Brooks Durden reversed the Appellant’s determination
that the Respondent did not recelve enough votes to be granted parole and ordered the matter be -
remanded to the Board to determlne conditions for( release on parole. (R.p.150-155). In herruling,
she determined. that the matter of the vote count had already been l1t1gated between the Appellant
and the Respondent, that the Appellant farled to produce a scrntrlla of evidence refutlng the
.Respondent s claim to have recelved votes, and" that the decision in Barton v. S.C. Dept. of
Probation, Parole and Pardon Services should be applied retroactively to this matter.

The Department appeals the ALC’s ruling in this matter, and intends to show that the ALC
was incorrect ln determining the vote count ha‘d already been resolved, and that the Supreme
Court’s decision in Barton was never intended to be applied retroactively. The Appellant’s

arguments follows. (R.p.148-p.1 49).

STANDARD OF REVIEW
The Administrative Procedures Act (APA) provides the appropriate standard of .
Review. S.C. Code Ann. §1-23-610(B) (Supp. 2012). The Court may reverse the decision of an
ALC if that decision is a) 1n violation of constitutional or statutory provisions; b) in excess of the
statutory authority of the agency; c) made upon unlanul procedure; d) affected by other error of
law; e) clearly erroneous in Vieu{ of the reliable, probative, and substantial evidence on the whole

record; or f) arbitrary or capricious or characterized by an abuse of discretion or clearly



unwarranted exercise of discretion. Barton v. S.C. Dept. of Probation, Parole and Pardon Services,

404 S.C. 395, 745 S.E.2d 110 (2013).

}

ARGUMENTS

- 1. The Administrative Law Court erred in its determination that the vote count had
been litigated, and that the Appellant relied upon substantial evidence that the
Respondent failed to receive votes sufficient to receive parole.

In its ruling?'fhe Administrative LaW.COUI"t (ALC) placed great emphasis on the. fact that the
Department did not take a position against the Respondent’s position that he réceived a favorable
_vote count in his Post-Con_\'/icltioni Relief action (FCR) following his denial of parole iﬁ 2001.
However, the ALC fails to take into account that the PCR is an actic;n taken against his attorneys
and would not have bgen served c}n the Department;2 Fuﬁhermofe, the ‘Attorney General’s Office,
whiqh did respond to the action, made a motion to dismiss for improper jurisdic»tioln and to remé‘nd
the case to the Administrative Law Court because it involved the routine denial of parole — a
preliminary motion that( doés not address the substantive matters within the claim. See Kerr v.
State, 345 S.C. 183, 54l7 S.E.2d 494 (2001) (addfessing the ;chreshold issue of ju‘risdiction before
’addres‘sihg the matter of parole eligibility). :
By taking up the initial métter of the proper venue, the Attorney General’s Office never needed
to respond tb the allegation that the Respondent received four votes iﬁ favor of parole. In fact, by
ﬁling.a PCR matter, the Respondent only challeﬁged the effectiveness of his attofneyé. The matter

of the vote count was irrelevant for the PCR because the Respondent’s attorneys had nothing to

do with how the Parole Board voted. See S.C. Code Ann. §17-27-20 (Supp..1969).

2 The clerk shall docket the application upon its receipt and promptly bring it to the attention of the court and
deliver a copy to the solicitor of the circuit'in which the applicant was conwcted and a copy to the Attorney
General. S.C. Code Ann. §17-27-40(Supp. 2014).



All subsequent hearings and rulings for the Respondent’s case involved the proper jurisdiction
of Respondent’s case — whether it was properly before the circuit court or the ALC. At nol point
did the Department concede that the Respondent recei'ved four votes. In fact, it was not until Judge
Addy ordered the Department to-conduct an investigation on May 19, 2014, that the matter of the
vote count became an issue.

The Respondent expects the Appellant to grant a criminal offénder release from incarceration
based solely on hearsay testimony submitted through an affidavit submitted by his cousin Carlos
Bell. According to this affidavit the Respondent’s attorney spoke to an unnamed employee of the
Department who informed him that the Respondent received four affirmative votes. His lawyer iﬁ
turn informed all of them of the vote count, Wé.S paid by Mr. Bell, and they all left the premises.
No further action was ever made by this attorney regarding this decision, no mofion for
reconsideration, or appeal was filed, even th‘oug'h he was paid for the entfre process. The
Respondent could have been told this vote by his attorney only to assure payment. This was the
only information presented, so the Department was well within its authority to determine that the
Respondent’s claim is ﬁot sufficient to submit the case to the Board.

Any release on parole lies totally with the Parole Board, “no such prisoner may be paroled
until it appears to the satisfaction of the board.” S.C. Code Ann. §24-21-640 (Supp. 2014). The
only authority to sign an order of release to parole ‘is the Parole Board. Importantly, the order
authorizing parole must be signed by the majority of fnembers of the Board. S.C. Code Ann. §24-
21-640 (Supp. 2014). Without the signatures of the Board, the Department has no authority to
order the release of an inmate to parole. “

The ALCI has ordered the Respondent be réleased on parole pursuant to the So:uth Carolina

Supreme Court decision of Barton v. S.C. Dept. of Probation, Parole and Pardon Services, 404



S.C. 395, 745.S.E.2d 110 (2013). The South Carolina Supreme Court decided in Barton that
requiring an inmate convicted prior to 1986 a two-thirds vote to be granted parole 1s in violation
of ex post facto.

The Respondent has ye;c to prove he has received four votes. In administrative proceedings
the general rule is that an Appellant for relief, or a privilege has the burden of proof and the burden
of pfoof rest upon who files a claim with an administrative agency to establish that required
conditions of eligibility have been me;c. Leventis v. South Carolina Department of Health and
Environmental Control, 340 S.C. 118, 530 S.E.2d 643 (2000) The Respondent failed to present
sufficient ev1dence proving he has received the required votes to be granted parole. The only.
evidence presented to the Department is an affidavit Miﬁen by his cousin, which is full of hearsay
téstimony. He never presented affidavits from Board members who sat on that hearing. Other
inmates have done so in order to prove they hlave received the requisite votes to be granted parole.
The Respondent never presented or soﬁght the Department employee his lawyer supposediy
spoken to, nor his sister Kathy Todd whd was also supposedly present; nor has he presented an
affidavit from his lawyef confirming this conversation. Inmates have included affidavits from their
attorney confirming the vote count, the Respondent has failed to do so.

The recording of the hearing 4in question contained no final vote count. Instead, the
chairman just states “David Lee Rose reje;:téd 1 and 5.3 (R.p.108).There are other instances which
the chairman had announced “the inmate was rejected 4 to 2.” In the present case, there was also
no deliberation, nor a final vote count mentioned. It is therefore safe fo assume that the Respondent
was denied unanimously. (Supﬁ. R.p. 65, lines 4-6). There was no evidence pre)sent'ed t;): tﬁe

contrary, and that assumption can be as easily made, especially since he has not received any votes

3 The 1 and 5 mentioned are the reasons for denial and not the final vote.
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since 2001. (R. p. 69 lines 11-16). The Respondent is under the assumption that since he provided
only a hearsay affidavit he should be automatically release on Parole. The Respondent failed to
give a full faith effort to gather sufficient substantial evidence that would cc;nvince the Department
to release him on parole. . , '

As noted earlier, the Departmeﬁt cannot release an inmate on parole without g‘signed order
authorizing parole from the Board. §24-21-640. It should be considered reasonable that the
Department not release anyone on parole when the only evidence presented is a biased statement
f;om the inmate’s cousir;. If the Board beliéved the Respondent failed to provide sufficient
evicience to verify a ratification of a Board’é previous vote that determination must be upheld. The
ﬁndings. of an administrative agency are presumed correct and will be set aside only if supported

"by substantial evidence. Summersell-v. South Carolina Department ofPublic Safety, 334 S.C. 357,
513 S.E.2d 619 (1999). Substantial evidence is evidenpe which considering the record as a whole
would allow reasonable minds to reach thé conclusion that the administrative agency reached in
order to justify its action. Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 364 (1981).

Thé ALC chooses to igno:re the evidence that the Respondent received no votes in favor of
parole and makes the claim that the Department had no evidence to refute the Respondent’s biased
hearsay tesﬁmony. The ALC ignored the recording’s lack of deliberation, which is customarily
included in a split vote. (Supp. I‘{.p.v65 lines 4-6). The Board hés not awarded the Respondent a
single vote in favor of parole in the following fourteeﬁ yéars of hearings. (R.p.69, ljnes .11-16)1.
His parole was just revbked just a year earlier; he has not received any votes since being revoked;
there was no mention of the vote count or any deliberation as in other hearings occurring at that

time. He absconded supervision from 1991 till 2000 a total of nine years, and was not found in



South Carolina but in the state of Florida. The Parole Board is usually inclined to deny parole upon
a recent revocation. (R.p. 55, line 16 to pg. 56, line 3).

2. The ALC issued a remédy that cannot be provided by the Courts.

The ALC does not have the ability té reverse a decision made by the Parole Board, nor can it
require the Board to release someone o‘n parole. An administrative law judge shall not hear an
appeal from an inmate in the custody of the Department of Corrections involving the denial of
parole to a potentially eligiblé inrﬁate by the Department of Probétion, Parole and Pardon Services.
S.C. Code Ann. §1-23-600 (Subp. 2014). Because the ALC ordered that the Board convene a
hearing pursuant to Barion for the sole purpose to imposing conditions of parole, the ALC made
itself the determining body regarding parole. That responsibility was never giveﬁ to the courts.
Parole eligibility is not a matter within the jurisdiction of the trial court, but falls within the
province of the Board of Probation, Parole and Pardons. Brown v. State, 306 S.C. 381,412 S.E.2d 4
399 (1991). Section 24-21-640 specifically provides for the Board to consider the complete record
of a prisoner and delegates to the Boara the responsibility of determining if and when a prisoner
meets the prerequisites of parole eligibility. State v. McKay, 300 S.C. 113,386 S.E.2d 623 (1989).

The Respondent seems of the opinion that a Barfor hearing is just a rubber stamp of thé Parole
Board. That is untrue. A decision of the .Department pursuant to Barton is three fold. First, the
office of Board Support Services will conduct an investigation to verify if the prisoner has possibly
received the proper number of votes; second, the Office of Legal Services will verify if it qualiﬁes
under Barton, and, third, the Board holds-a hearing during a full board day. The Respondent failed
to get through the first stage dué to his lack of reliable information proving he received the required
number of votes to be granted parole. This denial of parole was proper and not subj ect to remand,

and the ALC does not have the authority to reverse.



3. The two-thirds rule announced in Barton does not apply.retroactively.

The ALC conducted a collateral review of the denial of the Respondent’s parole in 2001. It
erroneously ruled that Bérton should be. applied retroactively because it was an ex post facto
analysis and that “ex post facto claims are non-collateral matters.” (Citing Steele v. Benjamin, 362
S.C. 66, 71, 606 S.E.2d 499 (Ct. App. 2004). The ALC erroneously equates the ex-bost facto
analysis in Barton, which analyzed the two-thirds vote requirements for violent offenses, with the
present question of whether Barton was intended to be applied retroactively.

Specifically, the Barton.court did not state that its interpretation of the two-thirds rule set forth
in seétion 24-21-645(A) should apply retfoactiveiy to cases on collateral review. “The question of
whether a decision announcing a new rule should be given prospective or retroactive effect should
be addressed at the time of the decision.” Talley v. State, 371 S.C. 535, 640 S.E.2d 878
(2007)(citing, Teague v. Lane, 489 U.S. 288, 300 (1989). That the Barton court was silent to this
issue ifnplies tﬁat it did not intend for its ruling to apply retroactively, but only in future hearings.
In faqt, the law does not support Barton’s retroactive effect. In Talley, the South Carolina Supreme
Court adopted the United States Supreme Court’s ruling in Teague that new procedural rules
should not apply retroactively except criminal law-making power to penalize. Talley; at 543. This
exception cannot apply to this case. The second exception occurs whén a new rule amounts to a
“watershed ruie‘” of procedure. Id., at 543. A “watershed rule” is a new rule requiring that
procedures implicit in the concept of ordered liberty to be observed during a hearing — a rule that
“implicate[s] the fundamental fairness and accuracy of the proceeding.” Id. The Barton fuling did
not announce such a rule. In the c:ontext of pdst-conviétion administrative parole hearings, inmates

only have a protected right to the hearing, not to parole itself. Furtick v. S.C. Department of



Probation, Parole and Pafdon Servic_es, 352 S.C. 594, 576 S.E.2d 146 (2003). Inmates are due
minimum due procesS which is provided by notice and hearing.* Id., at 598. The Barton court
plainly stated that §24-21-645(A) was ambiguous and subject to more than one interpretation.
Barton, at 416. The Court did not find that the minimum due process an inmate must receive also
includes a protected right to a particular interpretation of §24-21-645(A), only the Department
(and the South Carolina Administrative Law Court) had wrongly interpreted the statute. Here the
Respondent received sufficient due process because he was notified of the hearing where he
appeared with counsel. The Barton ruling does not apply retroactively to his case.

A further policy argument must be made in favor of applying Bart0;1 prospectively only. The
Parole Board and the Department historically did not record the vote céunts of inmates who did
not receive enough votes to be granted parole. The only time the votes were memorialized was in
 the actual order authorizing parole, which was réquired by statute. “The board shall issue an order
authorizing the parole which must be signed by at least a majority of its members with terms and
condiﬁons, if any, but at least two-thirds of the members of the board must sign orders authorizing
parole for personé convicted of a violent crime...” §24-21-640. Nowhere in the statute is it s;[ated
ihat the vote coﬁnt rf_lust be recorded and preserved, and it cannot be expected that the Department
should have had the prescience to predict the ruling of Barton.

Respondent’s claim that he receivéd four votes in favor of parole is baseless hearsay from a
biased source. To hold that Barton is retroactive invites more claims from family members and
friends who claim to recall hearing in the distant past that a particular inmate has received enough

votes for parole. Without records to refute those claims, potentially every inmate who has had a

* It may be that Teague, Talley, and their descendants, which had examined new rules of criminal procedure, cannot
apply to a judicial interpretation of a statute establishing civil procedure in post-conviction administrative law
hearings. See generally, Hamm v. South Carolina, 403 S.C. 461, 744 S.E.2d 503 (2013).

10



parole hearing prior to 2001 stands to be released on parole based on the retroactive application of
Barton. This ruling would invite countless fraudulent claims for parole — a result that can be
avoided through the prospective application of Barton only.

CONCLUSION

Based on the foregoing reasons the Appellant respectfully requests that the ruling of the

Respectfully submitted,

Matthew C. Buchanan
Gener"al Counsel

Administrative Law Court be reversed.

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 50666 - '
Columbia, South Carolina 2925

(803) 734-9220

Columbia, South Carolina
May 27 2016
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