STATE OF SOUTH CAROLINA y IN THE: COURT OF COMMON PL R EC
_ _° )y FOURTEENTH JUDICIAL CIRCUI Er 'VE
COUNTY OF BEAUFORT ) CASE NO:: 2013-CP-07-1807
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ORDER GRANTING DEF: ENDAN'LS
JK COWARD JR.AND-C
HICKS & SILER, P.A.’S MO’I N B(’)R
SUMMARY J UDGMENZ

William Loflin and Leslie Loflin, sc

Plaintiffs,

V8.

BMP Development, LP; Balsam Mointain
Group, LLC, Coward, Hicks & Siler, PA.,
JK Coward ., Chxcago Title Tnsurance
Company and Counsellor Title Agency, | Inc:

This matter comes before the Court on Defendants 1.K..Coward, Jr. and. Cowa;d anks &.
-Siler? P.A.”s.motion for summary. judgment. A’hearing:was held Qn.Jpng‘ _13‘,-;‘,2(4)«1_Q;._;Def@ndants,
submitted a supporting memorandum arn_d;éx})’jl}_i,g,s.p_’;i_or_' to the hearing. The Court subsequently
reviewed a response memorandum and exhibits submitted by Plaintiffs, and Deferidants’ reply
memoranduni. Forthe reasons stated heﬁr!'e‘h‘i,i the Coutt gra’ﬁt's Defendants’® motion.

Introduction
* This Tawsuit arises out of Plaintiffs William:and Leslie Loflin’s mu‘c'_hias,s;qi_’"an |

uﬁ'dé‘.\.relbpedvk)t inJ aéksonzCounKy, North Carolina in 2002. The Loflins have asscrted4 variety
of claims ajg»ai‘nst the developer/seller; the title insurer, the title age ncy, dnd the closing attorney
and.hislaw firm, All of the claims stem from:a dispute ovér the size and..iic*)nfi:giir'mib"n of the 1ot
th_cjpurchased. Defendant J.K. Coward, Jr. is an.attorney.in Sylva; North Carolina who
-feprescmed the Loflins'ih theif purchase of the lot in.2002. His firm, Defendant Coward, Hicks
& Siler, P.A.ﬁ,;Siib'Sequéntly handled two.refinance closings for the- Loflins in 2004 and 2006.

‘The lot that is the subject-of this lawsuit is Lot 108 in Balsain Mountain Preserve. The

Loflins contracted to purchase Lot 108 with the understanding that it consisted of approximately

-



1.9 acres as shown on a plat érep_ar,ed for the developer/seller. Defendant J K Coward
'fcgre;s'cn'léél':, the:Loflins in the closingon February 15, 2002. :Inzz,hm.:cio‘smg,_ the.Loflins received
title 16 Lot 108 consisting of'1.837 a’cre&aséhb&n in a plat:recorded at the same time astheir
deed (the “Recorded Plat”). |

Four years later, in 2006, the Loflins were approached by the developer/seller, who

claimed that Lot 108 was niot 1.837 acres as shown in the Recorded Plat, but was acually 1.4

acres; and that a road shown in the Recorded Plat 4s bordering their lot actually-encioached:6nto

represented to be the-actual size-and configuration of Lot 108 (the “Unrecorded Plat™). The

developer asked the Loflins to sign a quit claim deed'to make their itle consisient-with the lot

shown in the Unrecorded Plat, The Loflins refused; and the ensuing dispute betwien the Lofling

and the developer/seller is what ullimately gave rise to this litigation,

In March 6£2012, the Loflingmade a claim under (heir title inSutanCepbiicy. Chicago
Title denied the-claim, finding:that the Loflins held title to Lot 108 as depicted in ihe Recorded
Plat, and that the Unrecorded Plat did not create a title-defect. In July 2013, the Loflins filed this

lawsuit against the developer/seller; Chicago Title, and Counsellor Title; sserting claims for

" trespass; encroachment, and breach of contract,

T

[n-January 2015, the ;Lo'ﬁins amended their complaint to-assert clainis against J.K.
Coward, Jr..and Cowird, Hicks & Siler, P.A. The Loflins’ claims against the Coward Defendanis
weré: l3‘x‘0ug_ht based on their belief thal the Coward Defendants knew about :the, Unrecorded Plat
when-they closed:in: 2002 and when they refinanced in 2004 and 2006, but failed to disclose it to .

the.Loflins. It has since been shown in discovery and is undisputed that Coward Defendants first

‘learned:about the existence of the Unrecorded Plat after this lawsuit was filed.




The Cowa'r'dlse'fendants filed the instant motion on April'-5_;['20:_1"652215_5::r'tj.r_‘lg-,fiu_ter alia,
that the Loflins claims are barred by North Carolina’s four-year statute of repose and South |
’Cam.l?ina’.s three-year statute of limitations.

N Standard
' 'S‘ﬂnirﬁ’ary_ judgment is‘appropriate Wheii “the pleadings, depositions, answers to.
 interrogatorics, and admiissions on file, together with the affidavits, if any, show:that there is no

genting issue as to any material fact and'that the moving party is entitled o ajudgment as a

matier of law.” Rule 56(c), SCRCP, In determining whether any triable issues of fact exist, the,

court must view (he.evidence and all reasonable inferences that may be drawii from-the évidence

dnning v.:

uiiin, 294 $.C. 383, 365 S.E.2d

in the light most favorable to the non-inoving party. M
. 24,25 (1988):

Undet-Rule 56(c), the-partyseeking summary judgment has the initial responsibility of
dcmonétratingithe;absence of'a genuine:issue of material factgggggmgn_y_mg_aﬂe]_a@
Tel. Co., 306 S.C.-101,410.S.E:2d 537, 545 (1 9‘9‘5). “Once moving party.carries its initial
burden, oggos‘_ing:party must, ,uﬁder Rlilé,‘S“S_('é)_‘,,.d{);"m()"re thk’lﬂ;Sﬁﬁf)i;kSdel that'there:is some
metaphysical doubtas to the material facts but must come forward with specific facts: showing:

that thefe is & genuine issie for trial. Indeed, Rule 56(c) specifically prohibits the nonmoving,

3

party from resting upon the mere allegations.or denials of its ;pleadings:*’ LQ (vin_te_‘r_nal citations:
and:pq;iou.uions omitted).
Findings and Conclusions
I North 'Caroliné;s' s,ta‘tutfc: of repose
The waarii"Defendants- have asserted that the:claims against them are barred by North

‘Caroling’s tour-year stitute of repose, which runs:from “the last act of the defendantgiving rise




to the-¢ause ot action” N.C. Gén. Stat. § 1-15(c):(2013) (“ii no-event shall an action be

commericed moré than four'years from.the last-act of the defendant giving rise. to the cause-of

action.”).

A, Choiceof law

The-Court must first determine whether North Carolina law-applies: The application‘of
North Carolina law and this statute of repose in particular was the subject of a recent:decision by

the South Carolinia Court of Appeals. Tn Rogers v. Le, 414'S.C. 225, 777 S.E.24-402, 405 (Ct.

‘App. 2015), the courtheld that claims:againstan attomey and hislaw firm arising outofthe .

were governed by, Notth Carolina law, notwithstanding that the:client resided in South Carolina

and felt the consequences of the alléged coriduct in South Carolina. The Rogers court applied

the long-standing principle of lex loci-delicti‘and found that because the injury occurréd in North

. Carélinia, Noith Carolina’law governed.

“The Coward Defendants-are a North Carolina attorney and his:North-Carolina law: firm,
They are being:sued by the Loflins for alleged acts,and omissions that occurred in North

Carolina in the course of represeniting'the: Loflins in their purchase-and refinancing of réal

‘property ifi North: Carolina. The:Court finds that the alleged wrongful conduct-on the part of the
‘Coward Defendants anid any resulting irijiry sustained by the Loflins occurred in North Carolina,

.and therefore, North Carolina law:governs.. As the Rogers _cour't:obsei'yed,.-tov hdld«'othemi'se-;

would subject South Carolina ai{orncysvvrep_rcsgxit;ingvoq_t—ofgstaie clients in South:Carolina.
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 The Loflins’ attemptsto distinguish Rogers e unavamﬁg.‘me: Roess courtdid niot.
resolve: the:choice of law dispute by weighing the connections with'the respective:states;as a.
courl might do-if 'applyi_ng some Qgher‘choice.—o.f‘léw; test. Nordid the holding in Rogers turn on
the presence of a chgice-pf‘_lfaw pro&iSiOIx: Although the Rogers court separately ‘addressed the
impact-of a choice:of law. provision,. the ¢ourt held that Noith Caroliria Taw:applied because the
inijury occufréd.in Nofth Carolina. To fead Rogers in such a' way would requite:depirting from

South Carolina’s long-standing-principle of lexdoei delicti..

 The Court finds that the Loflins claims against the Coward Defendant are:governed by

the substantive l;cxw of North Carolina; including:North Carolina’s four-year statute-of -repose.

B.  Application of North Carolina’s statute of repose

The Loflins first dsserted.claims against the Cowa‘rd:,'De‘feﬁdants in their Second.
Amended Complaint filed on January 6,.2015. To be timely utider:North:Carolina’sistatite of
repose; 't.hc lastact giving rise to the claims must have occurred no earlier than January 6, 2011.
N:C: Gen. Stat. § 1-15(c)(2013) (“. . . in no eventshall a_n_:actiiqn. be commenced more-than four
years from the last act.of the defendant giving rise to-the cause.of action.”).

‘The Lofliris” ¢laims against the Coward Defendant arise out ofa real estate’closing that
‘occured o Februaty. 15, 2002. Thé Coward Defendants subsequently represented the Loflins in
refinancing their loan-on-the:property in 2004 and 2006, the last of which occurfed on A‘p;'il 28,
2006. 1t is-undisputed that the"C'owar& Defendants‘have not represented the Loflins:in-connection
with-any other:matters and they have not provided any legal advice to the Loflins inthe four
years preceding the Second Amended Complaint: |

The Loflins argue that by previously representing them, the Coward Defendants became:

obligated to dssist the Lofliris in 4l future-issues arising froim the fransaction,-and theit filiife (6.



do so constitutes some “act” within the four-years preceding the Second.Amended Complaint.

The Loflins* argument amounts 16 what would be.a ¢ontinuing duty arising out of a real estate

transaction that, if.correct, would render the statute’of repose meaningless. North Carolina courts

have considered what constitutés “the last act of the defendant giving tise 1o (he cause-of action”

and rejected this-very-proposition..

,_Ii)tJo'rdan':vv:-JGrew, 125 N.C..App. 712,482 S.E.2d 735;5735’1:381(Ct..,App;.‘ 1997), the

plaintiffs filed a legal malpractice suit in 1995 arising out.of a 1980 closing, To avoid the four=

attorney’s alleged failure and refusal to.cofrect the error in'1992 when the attorney filed an

allegedly false affidavit. The court-rejected this.argumient, ‘nd instead held that the Jast.act {hat

triggered {he statute was-the drafting and delivery of the-deeds in1980. Id. The:court found that

the “defendant’s legal duty:tothe grantorended upon the drafting and delivery of the deeds™ Id..

4t:739. The:coutt.observed that accepting the plaintiffs” argument “would forever siay the

ipplicable statutes of limitations and repose for actions involving érrors in deeds . .. Id. at 739.
The-Loflins’ claims against the.Cowatd Defendants arise outiof closings that occuired in
2002, 2004.and 2006. The Court finds that the: last.act giving risé to their clairns occurred iiore

than four years prior to January s, 2015. Accordingly, their claims: against the'Coward

Detendants are barred by North:Carolina’s four-year statute of repose.

IL Sjout_h,C‘«.z;rdﬁnja”s-.thré'e;.yéai;smtu_té of limitations.

The.Cowiird Defendants have.also moved for summary jidgment based on the ,gﬁ(pi:ration
of South Carolina’s statute of limiitations. All of the Loflins® claims against the Coward
Defendantsare subject to-a three-year statute:of limitations. See S:C. Code Ann. § t1~'5=,3»-53b(f5)=

(2005). The statute-of limitations:is.subject to:the:discovery rule, which: requ’ifes,com'mence_meﬁt?




- of‘anaction “within.tliree y_ear-s;after;'il‘;e.;person knew or by the:éxercise of reasonable diligence:
should-have known:that he had a cause of:action.” S.C. Code Ann. § »'1’5-'3'-535’\(2005).

“Under the discovery y;ulc,¢:th§;.js§qfll§ol'y period-begins‘torun from the:date when'the
injury resulting from, the: wrongful condirct eithier‘is discovered or may be discovercd by the

excicisé.of reasonable diligence:” Clinie v. JE Faulkner Homes, Inc., 359 $.C. 367,597 S.E.2d

27529 (Ct. App. 2004) (citing Smith v. Smiith, 201°'S.C. 420, 354-S.E.2d 36,40 (1987). “Under

this objective test, one is charged with discovery-when the facts-and circumstances:of an’ i'hj:u’ry

1987).

The Loflins® pleadings demonstrate that they have known, since 2006, that:a dispute
exists-over the size:and.configuration-of Lot.108. Specifically, the Loflins allege that begixn.'\h;g
in2006, they were aware:of i‘h_e;d‘eveloper"fséller"saclaim about the size-and configuration.ofithic
l’bt‘;'tﬁgy'we‘;c aware.of the alleged road encroachment; they, were aware of théfil;}nrccmdéd Plat;.
aiid they knew that'the developer/seller refused to.x_e_rﬁ‘edy the problem. See Third Am: Compl. T
20. The Loflins knew-ot objctively stiould have kriown at that point that a claim might exist.

TheLoflins do not disputé:that they Wete, oit notice:of claims against the developer/seller
beginning in 2006; but they argue th‘at' the statute of limitations did-not bégin running on their.
claims-against other defendarits-in this lawsuit until 2012. However, “under South Carolina law,,
the date when :a,plz_;i,nfiff '_Ie‘a__r_ns.iofa potential new. defendant has absolutely no bearing:oﬁ the.
timing of the statute-of limitations:™ Cline, 597.S.E.:2d at 29.

The:focus of thie discovery rile is “the-date'of discovery of the injury, tiot the date of

discovery-of the wiongdoer.” Wiggins v. Bdwatds, 314 S.C..126, 442 S.E:2d 169, 170 (1994).



The injury that the. Lotling complain-of in this.lawsuit is the samie‘injury arisingout of the 5;1_111e
dispute:that the Loflins have had actual knowledge-of since 2006. Th‘é statitte of limitations
began running at:that point foiall of the Loflins™ claims. See‘i_q. (“If, on the date ofinjqu, a
plaintiff knows or-should know. that shé had sonie ¢laim dgam% someone e'ls;,; ithe stat’ﬁt’é::bf’
limijtations begins to run forall.claims based 6n tilétf,iiijixry,’?),

The Loflins did not file suit agéinst the Coward Defendarits um‘i?:l_.lanp,a,rfy 6, 2015, almost
nine yearsafter they knew or objectively should have known thiat the Cl'aims: might exist. The

~ Court finds that their:claims against the Coward Defendants are barred by Sotith Catolina’s

three-year statute:of limitations.
Conclusion
Based on the foregoing; the Coward De"féndants, éra entitled to judgment asa. m;‘itt_eﬁr. of
law ds'to;edich:cause of action against them, | |
Accordingly, Defendants” motion for summary judgment is GRANTED.
1T IS SO ORDERED. | |
This _i_'7/day of August, 2016 C N

Carmen T, Mullen
Circuit Court Judge

+South:Carolina




