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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) -
COUNTY OF ANDERSON ) 2013-CP-04-2409 A TRUE COPY
)
Hubert Bethune, )
) MAY 20 2014
Plaintiff, )
) Blars Yot
vs. ) ORDER CLERK OF Coury
)
Waffle House, Inc., )
)
Defendant. )

PRESIDING JUDGE: The Honorable Alexander S. Macaulay
ATTORNEY FOR PLAINTIFF: Rodney M. Brown
ATTORNEY FOR DEFENDANT: Andrew F. Lindemann
DATE OF HEARING: April 15, 2014

COURT REPORTER: Diane Thommes

This matter comes before the Court on an appeal of a Magistrate Court decision
dismussing the action. The background in this case is important for the Court to
understand where the Magistrate was 1n rendering its decision.

Based upon the information provided, the Court makes the following findings and
conclusions:

1. In February 2012, the Plaintiff, Hubert Bethune, filed a Civil Complaint in
Magistrate Court 1in Anderson County claiming he was injured from a broken plate whule
eating at Waffle House in Anderson County.

2. The Plaintiff subsequently sought a Motion to transfer to Common Pleas Court

when he determined that his damages, in his opinion, cxceed the jurtsdictional limits of
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3. The matter was scheduled for a hearing on a number of occasions and was
continued due to conflicts of both the Plaintiff's and Defendant’s attorney.

4. The Plaintiff/Respondent then filed a separate action in Common Pleas Court
on July 16, 2013. That personal injury action, 2013-CP-04-16.58, is presently pending in
the Anderson County Court of Common Pleas.

5. The Magistrate Court scheduled a hearing on the Plaintiff’s motion to transfer
to Common Pleas Court. The Court was informed by Plaintiff's attorney that the issue
was moot since a separate action had been filed in Common Pleas Court.

6. The Court, sua sponte, dismissed the action since there existed an identical
action pending in Common Pleas Court, which is where the Plaintiff believed jurisdiction
was proper.

7. The Defendant subsequently réquested a hearing on the motion to dismuss
The parties appeared at a hearing scheduled by the Magistrate and the Defendant raised
the same arguments that it did 1n this appeal, including legal prejudice and failure to file a
motion to dismiss, asserting that the case pending in Magistrate Court was improperly
dismissed.

8. Where there were two identical actions pending 1n different Courts, only one
of which could dispose of the entire matter while the other has limited jurisdiction, the
Magistrate, ex mero motu, dismissed the action pursuant to their duty and authority to
control the docket in their Court

9. The Defendant/Appellant, Waffle House, subsequently appealed this to the

Anderson County Court of Common Pleas.

_—
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The issue presented to this Court is whether the Magistrale appropriately
dismissed the case. The Court understands that there were two cases pending at the time
the Magistrate dismissed the action pending in Magistrate Court. The Magistrate Court
also dismissed the other arguments raised by the Defendant/Appellant as non-meritorious
and determined the dismissal was appropriate.

This Court finds that Defendant has suffered no legal prejudice inasmuch as they
have the right to present any and all evidence to determine liability and damages, as
would have been the case in Magistrate Court or the Court of Common Pleas. This Court
further finds that the Magistrate Court did take the proper action in dismissing the case
pending 1n Magstrate Court and denies the Defendant’s request to overturn the dismissal

ordered by the Magistrate. Cf. Crestwood Golf Club, Inc v. Potter, 328 S.C. 201, 493

S.E.2d 826 (1997).

IT IS SO ORDERED.

ALEXANDER S. MACAULAY, Judge

May 15,2014
Walhalla, South Carolina
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON Pl

N o’

COUNTY OF ANDERSON

Herbert Bethune ) CASE NO.: 2013-CP-04-2409
)
Plaintiffs, )
) ORDER DENYING DEFENDANT'S MOTION
V.. ) FOR RECONSIDERATION
‘ ) .
Waffle House, Inc., ) FENS
) . 5
Defendant. ) oo N
r—= . . A
) o o )
r'_, ot n] :-
<A
After careful consideration of the entire record and filings of Counsel, thi¢ Court.is unable
“ ‘:’5 v S

to discover any material fact or principle of law that either has been overlooked or disregardéd
and further finds no error of law or fact not approprately considered.

"Magistrates have concurrent civil jurisdiction .. . in actions for damages for injury . . .
to the person, if the damages claimed do not exceed seven thousand five hundred dollars.” S.C.
Code Ann. § 22-3-10 (2) (Supp. 2013). Where the actual value of the damages claimed exceed
its junisdictional amount, the magistrate's court is without jurisdiction to try the case. Story v
Nicpee, 105 S.C. 265, 89 S.E. 666 (1916) (judgment within the junsdictional amount reversed
and the proceedings dismussed, where the plaintiff's testimony fixed the value of the amount
claimed in excess of the magistrate's jurisdictional amount). A court's power to hear and decide
cases carries with it the inherent power to control the order of business. State v. Langford, 400
S.C. 421, 735 S.E.2d 471 (2012), citing, William's v. Bordon's Inc., 274 S.C. 275, 262 S.E.2d

881 (1980).

The appellate court must always take notice of the lack of subject teD4e- OPY
jurisdiction. Amusub of S.C., Inc v. Passmore, 316 S C. 112, 114, 447 S Eﬁ‘:ﬁ%UE ¢

208 (1994). The lack of subject matter junisdiction can be raised at any| timg, can

AUG 2 0 2014
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be raised for the first time on appeal, and can be raised sua sponte by the court.
See e.g., Lake v. Reeder Constr Co., 330 S.C. 242, 248, 498 S.E.2d 650, 653
(Ct.App.1998) (holding issues related to subject matter jurisdiction may be raised
at any time). "The acts of a court with respect to a matter as to which it has no
jurisdiction are void." State v. Guthrie, 352 S.C. 103, 107, 572 S.E.2d 309, 311-12

(Ct.App.2002).
Town of Hilton Head Island v. Godwin, 370 S.C. 221, 634 S.E.2d 59 (Ct.App.2006).

Accordingly, the Defendant's Motion, pursuant to Rule 59(e), SCRCP, ' is DENIED.

AND, IT IS SO ORDERED.

ALEXANDER S. MACAULAY, Judge

Anderson, South Carolina
August 11, 2014
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' The Court, 1n its discretion, has determuined this Motion on the filings, without oral argumgnt, gursuant to Rule

59(f), SCRCP AUG 2 0 20th
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STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE COURT
COUNTY OF ANDERSON ; 201ZCV0410100585
Hubert Bethuone, ;
Plaintaff, g
¥s ; ORDER OF DISMISSAL
Waffle House, Inc, ;
Defendant ;
)
)

The PlamntufTwould request thus Court for pernssion-to.dismmss thus action. The Plaintff bas
gone-ahead.and filed this-action 1n Andefson County Common Pleas listed as case number2013-CP-04-
1658 due to lus damages being in cxcess of $7,500 00

Accordingly, TT IS HEREBY ORDERED, ADJUDGED AND DECREED, that the Plainufl’s

-action against the Defendani 1n this Court be dismisscd.

IT IS SO ORDERED

(B

And;céofx-/Count_v dgistrate Copft Judge

Date: ﬁ —-5—(2“



STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE COURT
)
COUNTY OF ANDERSON ) 2012CV0410100585
) - “
Hubert Bethune, )
)
Plaintiff, ) ﬁ ﬂ/
| ] €N,
vs ) ORDER OF DISMISSAL
)
Waffle House, Inc , )
)
Defendant )
)
)

The Plainu(f would request this Court for permission o dismuss thus-acuon  The Plainuff has
gone ahead and filed this action tn Anderson County Common Pleas listed as case pumber 2013-CP-04-
1658 due (o hus damages being 1n excess of $7,500 00

Accordingly, IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that the Plaintiff"s
action agamnst the Defendant in thus Court be disrmussed

1T 1S SO ORDERED

Any n County Magsstrate Coyﬁ Judge

Date /0"3~/'5
Damscd only applis 1o Sy shale
Conte and 18 Diemssl with prepee.
75 Te o %7,57949 Cpud 21 .



STATE OF SOUTH CAROLINA 2012CV 0410100585

CIVIL CASE NUMBER

COUNTY OF ANDERSON
IN THE MAGISTRATE’S COURT

N N N S S N

SUMMONS

Hubert Bethune
387 Durbin Farms Rd
Gray Court, SC 29645 -

I IR

: S rRARY Sl
PLAINTIFF(S) Fz8 52
Vs RN AT

Waffle House, Inc
2 Justice Lane
Anderson, SC 29621

DEFENDANT(S)
TO THE DEFENDANT(S) NAMED ABOVE:

YOU ARE SUMMONED and required to Answer the allegations and present any appropriate
Counterclaims/Crossclaims to the attached Complaint/Counterclaim within THIRTY days from the first
day after receipt of this Summons. Your Answer must be received by the:

Anderson County

Anderson Summary Court

2404 N. Main Street

Anderson, SC 29621

Phone: (864) 260-4156 Fax: (864) 260-4144

If you fail to Answer within the prescribed time, a Judgment by Default will be rendered against you for
the amount or other remedy requested in the attached Complaint, plus interest and costs. If you desire a
jury trial, you must request one within five (5) days before the datc of trial. If no jury trial is timely

requested, the matter will be heard and decided by the Judge.

Given under my hand: \,M
N\__Ji

JUDGE™

READ ATTACHED INSTRUCTIONS CAREFULLY

February 16, 2012

MV 38




STATE OF SOUTH CAROLINA IN THE MAGISTRATE COURT

COUNTY OF ANDERSON
Hubert Bethune
387 Durbin Farms Road
Gray Court, SC 29645
(864) 444-9488

Plaintiff,

COMPLAINT
(Jury Demand)

VS.

Waffle House, Inc.

2 Justice Lane
Anderson, SC 29621
(864) 222-3834

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

The Plaintiff would allege unto this .Court as follows:

1. The Plaintiff is a citizen and resident of Laurens County, South Carolina.

2. The Defendant owns Waffle Houses all over South Carolina including the one
located on Justice Lane in Anderson, South Carolina.

3. On August 9, 2011, the Plaintiff was an invitee and customer at the store in
question.

4. While he was eating food prepared by the Defendant, the Plaintiff ended up
chewing on broken glass from a broken plate that was in his food.

5. The accident caused the Plaintiff injury.

6. The Defendant was negligent, grossly negligent, willful or wanton in one or
more of the following particulars:

a. Allowing glass to be in the Plaintiff’s plate of food;



b. Failure to have proper procedures to prevent broken glasses or plates, etc. to be
in a location where food is prepared;

c. Failure to have proper procedures to prevent broken glass, plates, etc. from
getting in food served to customers;

d. Failure to have proper procedures to keep glasses and plates from being
broken;

e. Failure to properly store glasses and plates;

f. Failure to properly inspect food before it is served;

g. Failure to properly inspect food while it is being cooked;
all in violation of the statutory and common laws of the State of South Carolina.

7. As adirect and proximate result of the negligence, gross negligence,
willfulness or wantonness of the Defendant, the Defendant’s actions caused the Plaintiff’s

injuries and the Plaintiff requests compensatory and punitive damages in an amount to be

P

determined by a jury as just and fair.
WHEREFORE, the Plaintiff prays for compensatory and punitive da;nag@g to be
awarded to him.

Respectfully submitted. " -

Rodney-M. Brown, S.C. Bar #000953
Attorney for-Plaintiff

Younts, Alford, Brown & Goodson
Post Office Box 549-210 S. Main Street
Fouitain Inn, SC 29644

(864) 862-2528

February 13, 2012

10



JURY DEMAND

The Plaintiff hereby demands a trial by jury.

Rodney M? Brown
/

11
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STATE OF SOUTH CAROLINA )

) IN THE MAGISTRATE’S COURT.
COUNTY OF ANDERSON )
Hubert Bethune, ) .
) Civil Action No 2012CV0410100585  gpszsnpy conay
Plaintiff, ) )
)
v ) LAR 27,712
) ANSWER
Waffle House, Inc., ) (Jury Trial Requested) w1:02:94
)
Defendant. )
)

The Defendant Waffle House, Inc. answers the Plaintiff's Complaint herein as follows

1 The Defendant denies each and every allegation of the Plaintiff's Complaint not
hereinafter specifically admitted, qualified, or explained.

2. As to the allegations set forth in Paragraph 1 of the Plaintiff's Complamnt, the
Defendant lacks sufficient information to determine whether the Plaintiff is a resident and citizen of
Laurens County and, therefore, denies those allegations at this tlmé.

3 As to the allegations set forth in Paragraph 2 of the Plantiffs Complaint, the
Defendant admits that Waffle House, Inc 1s a Georgia corporation and that 1t operates restaurants
in South Carolina including onc located on Justice Lane in Anderson, South Carolina

4 As to the allegations set forth in Paragraphs 3, 4, ahd 5 of the Plaintiffs Complaint,
the Defendant lacks sufficient information to ascertaimn the truth of these allegations and, thérefore,
denies these allegations at this time

5. The allegations set forth in Paragraphs 6 and 7 of the Plantiffs Complamnt are
denied.

6 The Defendant denies all allegations and relief contained 1n the Prayer for Relief.

12
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WHEREFORE, having fully answered the Plaintiff's Complaint, the Defendant Waffle
House, Inc. pray that the Complaint be dismissed with prejudice, for the costs of this action, and

for such other and further relief as the Court deems just and proper.

DAVIDSON & LINDEMANN, P.A

By s A —
ANDREW F. LINDEMANN
1611 Devonshire Drive
Post Office Box 8568
Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendant Waffle House, Inc
Columbia, South Carolina

March 23,2012

13



STATE OF SOUTH CAROLINA

n
CLERK OF COU?T

Defendant

) IN THE COMMON PLEAS COURT
)

COUNTY OF ANDERSON ) 20 /3-CP -04 ©/6S 8
)

Hubert Bethune, )
)

Plaintift. ) A TRUE COPY

)

Vs ) COMPLAINT JUL 16 2013
) (Jury Demand)

Waffle House, Inc, )
)
)
)

The Plaintiff would allege unto this Court as follows

1 The Plaintiff is a citizen and resident of Laurens County, South Carolina

2 The Defendant owns Waffle Houses all over South Carohna including the one
located on Justice Lane in Anderson, South Carolina

3 On August 9, 2011, the Plaintiff was an invitee and customer at the store in
question

4 While he was eating food prepared by the Defendant, the Plaintiff ended up

——— «m———chewing-on-broken-glass-from-a-broken-plate-that-was-in-his-food
5 The accident caused the Plaintiff injury
6 The Defendant was negligent, grossly negligent, willful or wanton 1n one or
more of the following particulars
a Allowing glass to be in the Plaintuff’s plate of food,
b Failure to have proper procedures to prevent broken glasses or plates, etc to be
Ina locétion where food 1s prepared;
¢ Failure to have proper procedures to prevent broken glass, plates, etc. from

getting 1n food served to customers,

14



d Failure to have proper procedures to keep glasses and plates from being
broken,

e Failure to properly store glasses and plates,

f Tailure to properly mspect.food before 1t 15 served,

g Failure to properly inspect food while 1t 1s being cooked,

h Failure to properly and appropriately clean up the broken plate;

i Failure to check the surrounding food from where the plate was broken to see if
any of the broken pieces had fallen into it,
all in violation of the statutory and common laws of the State of South Carolina

7. As a direct and proximate result of the negligence, gross negligence,
willfulness or wantonness of the Defendant, the Defendant’s actions cause the Plaintiff’s
injuries and the Plaintiff requests compensatory and punitive damages in an amount to be
determined by a jury as just and fair

WHEREFORE, the Plaint:ff prays for compensatory and punitive damages to be

P

—

g

awarded to him. /

Respectfully submitted

} dneyM Brown, S C Bar #000953
Attdrney for Plaintiff

210 S. Main Street

]“ountam Inn, SC 29644

A / (864) 862-2528
July 10,2013 '

15
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JURY DEMAE]B/,-'
The Plaintiff would respectfully req/ugst/a/tnal b

//

R}dﬁeny Brown

16



STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON )
Hubert Bethune, )
) Civil Action No. 2013-CP-04-1658
Plaintiff, )
)
v. )
) ANSWER
Waffle House, Inc , ) (Jury Trial Requested)
)
Defendant )
)

The Defendant Waffle House, Inc answers the Plaintiff's Complaint hercin as follows

FOR A FIRST DEFENSE

1 The Defendant denies each and every allegation of the Plaintiffs Complaint not
hereinafter specifically adnmutted, quahfied, or éxplamed

2 As to the allegations set forth in Paragraph 1 of the Plaintiff's Complaint, the
Defendant lacks sufficient information to determine whether the Plaintiff is a resident and citizen of
Laurens County and, therefore, denies those allegations at this time

3 As to the allegations set forth in Paragraph 2 of the Plaintiffs Complaint, the
Defendant admits that Waffle House, Inc 1s a Georgia corporation and that it operates restaurants
in South Carolina including one located on Justice Lane in Anderson, South Carolina.

4, | As to the allegations set forth in Paragraphs 3, 4, and 5 of the Plaintiff's Complaint,
the Defendant lacks sufficient information to ascertain the truth of these allegations and, therefore,
dentes these allegations at this time.

5 The allegations set forth in Paragraphs 6 and 7 of the Plaintiff's Complaint are

ATRUE COPY

denied

AUG 28 2013
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6 The Defendant denses all allegations and relief contained in the Prayer for Relief

FOR A SECOND DEFENSE

7 There 1s presently pending another action 1n Magistrate's Court between the same
parties with the identical allegations. The Defendant reserves its right to file a motion pursuant to
Rule 12(b)(8), SCRCP.

WHEREFORE, having fully answered the Plaintiffs Complaint, the Defendant Waffle
House, Inc. prays that the Complaint be dismissed with prejudice, for the costs of this action, and

for such other and further relief as the Court deems just and proper

DAVIDSON & LINDEMANN, P.A.

BY 4 a. J_/
ANDREW F, LINDEMANN
1611 Devonshire Drive
Post Office Box 8568
Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendant Waffle House, Inc
Columbia, South Carolina

August 23,2013
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MOTION FEE PAID

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON )
Hubert Bethune, )
) Civil Action No 2013-CP-04-1658
Plaintiff, )
| )
v ) NOTICE OF MOTION
) AND MOTION TO DISMISS
Waffle House, Inc., )
)
Defendant )
)

TO: RODNEY M BROWN, ESQUIRE, COUNSEL FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attorney for the Defendant
Waffle House, Inc. will move before the Presiding Judge of the Tenth Judicial Circuit at the
Anderson County Courthouse, Anderson, South Carolina, at such time and place as may be set by
the Court, for an Order, pursuant to Rule 12(b)(8), SCRCP, dismissing the Plaintiff's Complaint
because another action 1s pending in the Anderson County Magistrate's Court between the same
parties making the identical factual allegations and asserting the same cause of action.

The Defendant's motion is based upon the pleadmgé filed in this case; the Complaint filed
in the Anderson County Magistrate's Court, Case Number 2012CV0410100585 (attached), the
rules of court, and such other matters as may be properly presented to the Court at the time of the

hearing

A TRUE COPY

AUG 2 8 2013
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Columbia, South Carolina

August 23,2013

DAVIDSON & LINDEMANN, P A.

BY:AO":}’"‘

ANDREW F. LINDEMANN
1611 Devonshire Drive

Post Office Box 8568

Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendant Waffle House, Inc

20




STATE OF SOUTH CAROLINA 2012CV0410100585

CIVIL CASE NUMBER

)
)
COUNTY OF ANDERSON )
) IN THE MAGISTRATE’S COURT
)
)

SUMMONS

Hubert Bethune
387 Durbin Farms Rd
Gray Court, SC 29645 -

B ey
e rmARY LL=)

)

PLAINTIFF(S)

ir
i
A

W
)
N s
¥

ARG

X
£
DY oan

Vs

Waflle House, Inc
2 Justice Lane
Anderson, SC 29621

DEFENDANT(S)

TO THE DEFENDANT(S) NAMED ABOVE:

YOU ARE SUMMONED and required to Answer the allegations and present any appropriate
Counterclaims/Crossclaims to the attached Complamt/Counterclaim within THIRTY days from the first
day after receipt of this Summons. Your Answer must be received by the:

Anderson County

Anderson Summary Court

2404 N. Main Street

Anderson, SC 29621

Phone: (864) 260-4156 Fax: (864) 260-4144

If you fail to Answer within the prescribed time, a Judgment by Default will be rendered against you for
the amount or other remedy requested in the attached Complaint, plus interest and costs. If you desire a
jury trial, you must request one within five (5) days before the date of trial. If no jury trial is imely

requested, the matter will be heard and decided by the Judge.

Given under my hand; \,'
N/
AY Ji

JUDGE™

READ ATTACHED INSTRUCTIONS CAREFULLY

February 16, 2012

MV 38

21




STATE OF SOUTH CAROLINA IN THE MAGISTRATE COURT

COUNTY OF ANDERSON
Hubert Bethune
387 Durbin Farms Road
Gray Court, SC 29645
(864) 444-9488

Plaintiff,

COMPLAINT
(Jury Demand)

VS.

Waffle House, Inc.

2 Justice Lane
Anderson, SC 29621
(864) 222-3834

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

The Plaintiff would allege unto this Court as follows:

1. The Plaintiff is a citizen and resident of Laurens County, South Carolina.

2. The befendant owns Waffle Houses all over South Carolina including the one
Jocated on Justice Lane in Anderson, South Carolina.

3. On August 9, 2011, the Plaintiff was an invitee and customer at the store in
question.

4. While he was eating food prepared by the Defendant, the Plaintiff ended up
chewing on broken glass from a broken plate that was in his food.

5. The accident caused the Plaintiff injury.

6. The Defendant was negligent, grossly negligent, willful or wanton in one or
more of the following particulars:

a. Allowing glass to be in the Plaintiff’s plate of food;

22
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b. Failure to have proper procedures to prevent broken glasses or plates, etc. to be
in a location where food is prepared;

c. Failure fo have proper procedures to prevent broken glass, plates, etc. from
getting in food served to customers;

d. Failure to have proper procedures to keep glasses and plates from being
broken; |

e. Failure to properly store glasses and plates;

f. Failure to properly inspect food before it is served;

g. Failure to properly inspect food while it is being cooked;
all in violation of the statutory and common laws of the State of South Carolina.

7. As a direct and proximate result of the negligence, gross negligence,
willfulness or wantonness of the Defendant, the Defendant’s actions caused the Plaintiff’s
injuries and the Plaintiff requests compensatory and punitive damages in an amount to be
determined by a jury as just and fair, S

WHEREFORE, the Plaintiff prays for compensatory and punitive damagé to be
awarded to him. ‘

Respectfully submitied. -

Rodney M. Brown, S.C. Bar #000953
Attomey for Plaintiff

Younts, Alford, Brown & Goodson
Post Office Box 549-210 S. Main Street
Fougtain Inn, SC 29644

(864) 862-2528

February 13,2012

23




JURY DEMAND

The Plaintiff hereby demands a trial by jury,

Rodney M’ Brown
/

24




STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE COURT
COUNTY OF ANDERSON g 2012CV0410100585
Hubert Bethune, ;
Plaintiff, ;
vs. ; MOTION
Waffle House, Inc., g
Defendant. %

The Plaintiff requests that this matter be transferred to the Court of Common
Pleas. The Plaintiff has determined that his damages exceed the jurisdictional amount of
Seven Thousand Five Hundred Dollars ($7,500.00) for Magistrate’s Court and requests
that this be transferred to the Court of Common Pleas.

Accordingly, the Plaintiff requests that the Court grant its motion and transfer this

case to the Court of Common Pleas.

ttorfiey for Plaintiff

19 S. Main Street

ountain Inn, SC 29644
(864) 862-2528

¢

/Ize’dney’lvf Brown, S.C. Bar #000953
2

May 21, 2013
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STATE OF SOUTH CAROLINA )

) IN THE MAGISTRATE’S COURT
COUNTY OF ANDERSON )
Hubert Bethune, ) .
. ) Civil Action No. 2012CV0410100585  GUMMARY COURT
Plaintiff, ) ,
§ SEP 11,13
V. i :
) OBJECTION TO PROPOSED AH11:26:25
Waffle House, Inc., ) ORDER OF DISMISSAL
)
Defendant. )
)

Without first obtaining the consent of the Defendant Waffle House, counsel for the Plaintiff
Hubert Bethune has submitted a proposed Order of Dismissal to the Court which dismisses this
action without prejudice. The Plaintiff has submutted this proposed Order of Dismissal without
complying with Rule 7(b), SCRCP, or Rule 41(a), SCRCP. The Plaintiff has submitted the
proposed Ofder of Dismissal without first filing a motion seeking that relief. Rule 7(b) provides
that "[a]n application to the court for an order shall be by motioh which . shall be in writing, shall
state with particularity the grounds therefor, and shall set forth the relief or order sought.," Rule
7(b), SCRCP. The Plaintiff has failed to file any written motion seeking the voluntary dismissal of
this action Further, the Plaintiff did not subnut the Order of Dismissal as a consent order

The Court is hereby advised that the Defendant Waffle House objects to and opposes the
proposed Order of Dismissal Thc Defendant opposes the dismissal of this action without prejudice

The Defendant shall only agree to the dismissal if the dismissal is specifically with prejudice
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DAVIDSON & LINDEMANN, P.A.

o LD

ANDREW F. LINDEMANN
1611 Devonshire Drive
Post Office Box 8568
Columbia, South Carolina 29202
(803) 806-8222
Counsel for Defendant Waffle Ilouse, Inc
Columbra, South Carolina

September 8, 2013
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

NOV4, 13

COUNTY OF ANDERSON )
Hubert Bethune, )
) Civil Action No
Plamtiff-Respondent, )
) : .
v. ) NOTICE OF APPEAL SUMBARY Cutiky
) FROM MAGISTRATE'S COURT
Waffle House, Inc, )
)
Defendant-Appellant )
)

The Defendant-Appellant Wafﬂe House, Inc. hereby appeals from the Amended Order of
Dismuissal issued by Magistrate Judge James Busby in the case of Bethune v Waffle House, Inc,
Civi] Action No 2012CV0410100585, which was issued on October 3, 2013. Counsel for the
Defendant-Appellant received wntten notice of the Amended Order of Dismissal on October 3,
2013 This appeal to the Court of Common Pleas is filed 1n accordance with S C. Code Ann. §§ 18-
7-20 and 18-7-30 A copy of the Amended Order of Dismissal is attached hereto.

The grounds for this appcal are as follows

1. The Plaintiff-Respondent never filed a motion to dismiss the achion and thus failed
to comply with Rule 7(b), SCRCP, or Rule 41(a), SCRCP. Rule 7(b) provides that "[a]n application
to the court for an order shall be by motion which . . shall be in writing, shall state with particularity
the grounds therefor, and shall set forth the relief or order sought." Rule 7(b), SCRCP. The
Plaintiff-Respondent failed to file any written motion seeking the voluntary dismissal of this action.
In addition, the Plaintff-Respondent failed to file any affidavits or other evidentiary support for the

voluntary dismissal that he sought
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2. The Magistrate's Court also commutted an error of law and, alternatively an abuse of
discretion, in dismmussing the action in Magistrate's Court given the legal prejudice demonstrated by
the Defendant-Appellant In particular, the Defendant-Appellant showed that the Plaintiff-
Respondent made the conscious choice to file and litigate this action in the Magistrate's Court  The
Complaint was filed in Magistratc's Court on February 16, 2012 The case was ready for trial but
was continued on several occasions because of scheduling conflicts. Then, i July 2013, some 17
months after the filing of thus action, the Plamntiff-Respondent filed a Complaint in the Court of
Common Pleas. See, Bethune v Waffle House, Inc, Civil Action No. 2013-CP-04-1658. The
Complaint filed in the Court of Common Pleas 1s word-for-word identical to the Complaint filed
in Magistrate's Court  As a result of the dismissal of the Magistrate's Courst action and allowing
the action to be re-filed in Circuit Court some 17 months after its original commencement, the
Defendant-Appellant is faced with an unnecessary delay m obtaining resolution of the action in
contravention of Rule 1, SCRCP In addition, by allowing the action to be dismissed 1n Magistrate's
Court and re-filed tn Circuit Court, the Defendant-Appellant is now subject to the cost and expense
of discovery which is otherwise not authorized in Magistrate's Court Finally, and most importantly,
with the dismissal of the action in Magistrate's Court, the Defendant-Appellant is denied the
monetary cap on damages that 1s established by statute for cases commenced in Magistrate's Court.
The Plaintiff-Respondent originally chose to bring the suit in Magistrate's Court which set a cap on
his recovery at $7,500. That was a choice which the Plaintiff-Respondent deliberately made. The
Defendant-Appellant 1s subjected to legal prejudice by the loss of that cap on liability resulting from
the dismissal in Magistrate's Court. In Circuit Court, the Defendant-Appcllant will now be
subjected to unlimited and unqualified liability, and that constitutes clear legal prejudice that should

have resulted 1n the demal of the voluntary disrmissal
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WHEREFORE, the Defendant-Appellant Waffle House, Inc prays that this Court reverse

the Amended Order of Dismussal and order that this action proceed 1n the Magistrate's Court.

DAVIDSON & LINDEMANN, P A

By - J, —
ANDREW F. LINDEMANN
1611 Devonshire Drive
Post Office Box 8568

Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendant-Appellant
Walffle House, Inc
Columbsa, South Carolina

October 31, 2012
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STATE OF SOUTH CAROLINA ) TN THE MAGISTRATE COURT
)
COUNTY OF ANDERSON ) 2012CV0410100585
) — —
Hubert Bethune, )
)
P\amnﬂ', ) ﬂ ﬂ/
| ] enae,
vs ) ORDER OF DISMISSAL
) —
Waffle House, Inc, )
)
Defendant )
)
)

The Plasntuff would request thus Count for permussion to dismuss thus acnon  The Plaintiff has
gone ahead and filed thus acton in Anderson County Common Pleas listed as case number 2013-CP-04-
1658 due lo hus damages being in excess of $7,500 00

Accordingly, 1T IS HEREBY ORDERED, ADJUDGED AND DECREED, that the Plaintiff"s
action against the Defendant in this Court be dismussed

IT 1S SO ORDERED

n County M?xgxslrale Coyﬁ Judgé—

Date /0"3"/;5_

.

D&m:ssop ow% a’//xé—ﬂv 7 %.574\4141'

Comt and 5 D;:m-;s;éﬂf\ ,o,\@'w(ju,,
75 To %.%7.579& O 2o .
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2012CV100585
CIVIL CASE NUMBER

STATE OF SOUTH CAROLIN

COUNTY OF ANDERSON
IN THE MAGISTRATE’S COURT

(N N A S

RETURN OF THE CIVIL APPEAL

Hubert Bethune
387 Durbin Farms Rd
Gray Court, SC 29645 -

PLAINTIFF(S)
Vs
Waffle House, Inc

2 Justice Lane
Anderson, SC 29621

DEFENDANT(S)

The attached documents comprise the case file of the Anderson Summary Court. As required by
Section 18-7-60, SC Code of Laws, this file is transmitted to the Court of Common Pleas as the

result of an appeal. The following documents are attached:

X Summons, Complaint and Proofof Service
XPretrial Motions and Orders granting or denying

[ 1Jury Strike Proceedings (if applicable)

[CJTnal proceedings, summary of trial
[instructions given to jury or denied

Xlorder of Judgment signed by the Tral Judge
[JPost-trial Motions and Orders granting or denying
(XAl papers and notices of hearings and trial

XINotice of Appeal and date filed with the Court
[JOther (describe):

Anderson Summary Court

2404 N. Main Street

Anderson, SC 29621

Phone: (864) 260-4156 Fax: (864) 260-4144

SNOISSIS TYYHINT9
ONY SY31d NOWHO0D
Sh h Ud h 930 I
9S NOSHIANY
301340 S.¥4319 03714

December 4, 2013

MV 78
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FILED CLERK’S OFFICE

ANDERSON SGC

December 2, 2013 Case Number 2012-0585

Hubert Bethune 2013 DEC '§ m "ﬁ "IS Rodney M. Brown, Attorney for Plaintiff

Plaintiff COMMON PLEAS AND
GENERAL SESSIONS

Waffle House, Inc. Andrew F. Lindemann, Attorney for Defendant

Defendant
In answer to defendant’s appeal on Case Number 2012-0585, the court-files the following return.

2-16-12 Complasint filed in Magistrate’s Court by Rodney Brown for Hubert Bethune, Jury Trial
Demanded ‘

2-24-12 Magistrate Court received the Affidavit of Service for service of the S&C on the Registered
Agent for-Waffle House by certified mail

3-27-12 Answer to S&C clocked in at Summary Court

5-09-12 Pretrial Hearing, no settlement accomplished

3-19-13 Both attorneys notified of jury strike on April 15, 2013, plaintiff’s attorney has conflict,
continued for new date

5-22-13 Summary Court receives Plaintiff's Motion to transfer the case to Common Pleas Court
5-28-13 Both attorneys notified of Motion Hearing on June 25, 2013, defendant’s attorney has
Conflict, hearing continued

6-24-13 Plaintiff notified Summary Court that the defendant would not consent to the transfer to
Common Pleas and requested to reschedule the Motion Hearing

6-26-13 Both attorneys notified of Motion Hearing on July 29, 2013

7-22-13 Plaintiff withdrew motion to transfer to Common Pleas Court

8-22-13 Summary Court attempts to schedule jury strike for September 23, 2013

8-29-13 Plaintiff sends Summary Court an Order of Dismissal stating plaintiff has filed this action

In Common Pleas Court {2013-CP-04-1658)

9-03-13 Plaintiff's Order of Dismissal granted and signed

9-09-13 Summary Court receives Defendant’s Objection to the Proposed Order of Dismissal stating
the plaintiff did not comply with Rule 7(b) or Rule 41(a) of the SCRCP and would only agree to
dismissal with prejudice

9-17-13 Both attorneys notified of scheduled Motion Hearing for October 3, 2013

10-3-13 Plaintiff's Motion to Dismiss due to damages exceeding Magistrate’s Court limit of $7500.00.
Defendant argued transferring the case to Common Pleas would be prejudicial to his client by removing
the $7500.00 cap and, if a dismissal was granted, it should be with prejudice. Plaintiff's order was
Amended to read Dismissed with Prejudice as to the Magistrate Court Action.

Summary:

Defendant’s appeal states plaintiff did not comply with Rule 7(b}, SCRCP, by failing to file a written
motion for the dismissal of the action. The court received plaintiff's written Order of Dismissal on
September 3, 2013. Defendant’s email of September 8, 2013 and his Objection to the Order of Dismissal
clocked in on September 9, 2013 verify receipt of the written Proposed Order of Dismissal. The order
states plaintiff filed in Circuit Court because damages exceeded $7500.00. With the same
action filed in the Superior Court of Common Pleas, the Magistrate Court Case was dismissed.
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In answer to committing error of law and/or abuse of discretion by dismissing the case, plaintiff's

alleged damages of more than $7500.00 exceeds Magistrate Court jurisdiction requiring the case to
be decided in Circuit Court. This court does not believe there is any legal prejudice to the defendant
resulting from the dismissal of this case in Magistrate’s Court. Magistrate Court cannot deny the plaintiff

the right to file his case in Circuit Court when alleged damages exceed Magistrate Court jurisdiction.

Yes, there were scheduling conflicts that caused some delay in resolution. The Motion Hearing
sc