THE STATE OF SOUTH CAROLINA

In The Supreme Court RECEIVED

SEP 22 2016

APPEAL FROM GREENWOOD COUNTY
Thomas L. Hughston, Jr., Circuit Court Judge S.C. SUPREME COURT

Unpublished Opinion No. 2016-UP-245

Submitted April 1,

2016 — Filed June 1, 2016

The State ..oovveeeeeeeeeeeeeeeeeeeeee e,

Rodney Lee Rogers, Sr. .....cccevennnnee.

................................................ Respondent

................................................ Petitioner.

PETITION FOR WRIT OF CERTIORARI

Other Counsel of Record:

Alan Wilson, Esq.

Attorney General

David Spencer, Esq.

Sr. Asst. Deputy Attorney General
P.O. Box 11549

Columbia, SC 29211-1549
ATTORNEYS FOR RESPONDENT

O. W. Bannister

BANNISTER, WYATT & STALVEY, LLC
401 Pettigru Street (29601)

P. O. Box 10007 (29603)

Greenville, South Carolina

Attorney for Petitioner

David M. Stumbo, Esq.

Solicitor, Eighth Judicial Circuit
P.O.Box 516

Greenwood, SC 29649-0516
ATTORNEY FOR RESPONDENT



Certificate Of COUNSEL ....ooiiiiiiiiee ettt s ra e be e ba e e reeebaens 1
QUESHIONS PrESENLE™ .. ..veeieiiieieieee ettt et 1
StatemMENt OF the CASE.....cveviiiieieiecicete ettt ettt assae s sa et e e aeere s b 1
ATGUITIENT ...ttt ettt sttt s e st e st b s e aeeb e oS e b e s e e s e s b e e e e e e ettt 2

THE COURT OF APPEALS ERRED IN HOLDING THAT A TRIAL COURT’S

1.

Conclusion

ERRONEOUS CHARGE OF A CRIME FOR WHICH THE PETITIONER WAS
NEVER INDICTED, NEVER SIGNED A WAIVER OF INDICTMENT AND
WAS NEVER QUESTIONED ABOUT HIS WAIVER, WAS A WAIVER OF
THE INDICTMENT AND WAIVER REQUIREMENTS BECAUSE HE DID
NOT OBJECT TO THE CHARGE.

THE COURT OF APPEALS ERRED IN HOLDING THAT BECAUSE THE
TRIAL COURT HAS SUBJECT MATTER JURISDICTION TO TRY LEWD
ACT ON A MINOR CHARGES THE TRIAL COURT COULD SENTENCE
THE PETITIONER EVEN THOUGH THE PETITIONER WAS NEVER
INDICTED ON THAT CHARGE AND NEVER WAIVED INDICTMENT IN
THE PRESCRIBED MANNER BUT INSTEAD DID NOT OBJECT TO THE
TRIAL COURT’S JURY CHARGE WHICH THUS ACTED AS AN
INDICTMENT AND WAIVER.



CERTIFICATE OF COUNSEL
Counsel for Petitioner certified that the Petition for Rehearing was made and

finally ruled on by the Court of Appeals on August 18, 2016.

O. W. Bannister "
Attorney for Petitioner

QUESTIONS PRESENTED

1. DID THE COURT OF APPEALS ERR IN HOLDING THAT THE TRIAL A
TRIAL COURT’S ERRONEOUS CHARGE OF A CRIME FOR WHICH THE
PETITIONER WAS NEVER INDICTED, NEVER SIGNED A WAIVER OF
INDICTMENT, AND WAS NEVER QUESTIONED ABOUT HIS WAIVER,
WAS A WAIVER OF THE INDICTMENT AND WAIVER REQUIREMENTS
BECAUSE HE DID NOT OBJECT TO THE CHARGE?

2. DID THE COURT OF APPEALS ERR IN HOLDING THAT BECAUSE THE
TRIAL COURT HAS SUBJECT MATTER JURISDICTION TO TRY LEWD
ACT ON A MINOR CHARGES THE TRIAL COURT COULD SENTENCE
THE PETITIONER EVEN THOUGH THE PETITIONER WAS NEVER
INDICTED ON THAT CHARGE AND NEVER WAIVED INDICTMENT IN
THE PRESCRIBED MANNER BUT INSTEAD DID NOT OBJECT TO THE
TRIAL COURT’S JURY CHARGE WHICH THUS ACTED AS AN
INDICTMENT AND WAIVER?
STATEMENT OF THE CASE
Petitioner was indicted for Criminal Sexual Conduct with a Minor, First Degree.
After the close of all evidence, the prosecution requested the trial court charge that Lewd
Act on a Minor was a lesser included offense of Criminal Sexual Conduct with a Minor,
First Degree. The trial court agreed with the prosecution and charged the jury on both
crimes. The Petitioner did not object to the erroneous charge. The jury convicted the

Petitioner of Lewd Act on a Minor but acquitted him of Criminal Sexual Conduct with a

Minor, First Degree.



ARGUMENT

The Court of Appeals cited two opinions in support of its decision upholding the
conviction. The first was State v. Stone, 285 S.C. 386, 330 S.E.2d 286 (1985). Stone is
distinguishable because it held the trial court did not commit error for failure to charge
self-defense which was not requested.

Charging the Petitioner with a new unindicted crime after the trial is over runs
afoul of the South Carolina Const., art. I, §11 which requires an indictment. In pertinent
part art. 1, §11 states, “No person may be held to answer for any crime the jurisdiction
over which is not within the magistrate’s court, unless on a presentment or indictment of
a grand jury....”

Art. 1, §11 goes on to say, “The General Assembly may provide for the waiver of
an indictment by the accused....” Iﬁ S.C. Code Ann. §17-23-130, the legislature
provided for a defendant to waive presentment of an indictment. Note that the waiver is
required to be signed by the defendant.

In the instant case, the Petitioner was never indicted for Lewd Act on a Minor and
never signed a waiver of indictment. Yet the Court of Appeals held that the Petitioner’s
failure to object to the trial court’s erroneous conclusion that Lewd Act on a Minor was a
lesser included offense of Criminal Sexual Conduct, First Degree acted to waive
presentation of an indictment or to sign a waiver.

The second case the Court of Appeals cited is State v. Gentry, 363 S.C. 93, 610

S.E.2d 494 (2005). Gentry is distinguishable on its facts. The question in Gentry was the
sufficiency of an indictment to confer subject matter jurisdiction on the court to try the
matter. Gentry made indictments notice documents which must be challenged for

sufficiency before the jury is sworn.



In this case there was no indictment for Lewd Act on a Minor to challenge before
the jury was sworn. Only after all the testimony and evidence was heard did the charge
of Lewd Act come into play. There is no signed waiver or questioning of the Petitioner if
his waiver was knowingly or voluntarily made.

Without question the trial court had subject matter jurisdiction to try Petitioner for
Lewd Act on a Minor if the Petitioner was indicted for that crime or waived such
indictment. The question here is can the trial court try an unindicted defendant on an
erroneous conclusion that Lewd Act on a Minor is a lesser included offense of Criminal
Sexual Conduct even if the defendant does not object to the charge.

A trial court’s charge to the jury is a statement of law and even if correct it is not
a vehicle to charge the Petitioner with an entirely separate crime from the one he was on
notice to defend. Here, the trial court’s charge of Lewd Act on a Minor had two
components. The first was a statement of law which was correct as far as the elements of
Lewd Act on a Minor were concerned. The second component was to tell the jury it
could convict the Petitioner of a crime for which he was never indicted nor did the
Petitioner waive indictment in the only manner allowed by statute.

In Gentry, Judge Pleicones dissented and pointed out the requirements of an
indictment or waiver as set forth in State v. Evans, 307 S.C. 477, 415 S.E.2d 816 (1997).
Judge Pleicones pointed out that one reason to require an indictment is for the benefit of
the court and cannot be waived by the defendant.

Allowing the Petitioner’s conviction for Lewd Act on a minor to stand adds a new
dimension to what is permissible in criminal trials and turns all norms upside down. A
trial court’s erroneous charge on what is permissible for the jury to convict a defendant

of, if not objected to, allows a defendant to be convicted in spite of never being on notice
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to deAfend against that charge until the trial is over and never be personally questioned as
to his intelligent waiver.
CONCLUSION
For the reasons stated, Petitioner asks this Court to grant the petition for a writ of
certiorari.
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