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I don't belleve that 1t s.—— the testlmony says he
inserted hlmself 1nsrde of her. I don't belleve the
testimony can be 1nterpreted that.wey;

'THE COURT: Well;.i hean,.the iesue:is'whether.or

not the testimony supports anythiﬁg other .than a claim

that he had sexual intercourse with her and within the

confines of the definition of sexual battery. The

definition of sexual battery does'iheiude the provisijon,

the -- I haven't gbdtten exactly thelwording of_it,'bht,

the insertion of anything into the vagina.f I mean,

" the argument is-thatithe'testimony Supportstthat'he‘

penetrated her Qith his finger, 1n addltlon to-‘

penetrating her with his penis, and that s what I'm --

- I have a hard time seelng that there's clear testlmony

that he penetrated her W1th anythlng other than his .

: penls There S no quest;on that s what -— in my mind

that's what she testified to; that.he penetrated her

‘with his penis. There's plenty of testimony to support

the idea that he touched her, but whether or not -- the
problem is whether pr not there s testlmony to support
beyond a reasonable doubt that he- penetrated her w1th
his finger. ‘

MR. SHEEK: In that case, Your Honor, would the
Court be charging the lessex ‘included of CSC-3rd, whrch

would be the lesser --

P.4
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THE COURT: Well, I don't kmow, ~You haven't -- we

haven’t.talkéd about that. Do you want mé to -- you
want me to charge CSC—BrG?
MR. SHEEK: Yes,.sir. I think there's -

THE COURT: What does that -- let me look and see

what that says. I mean, of course, touzhing on the

outside would be lewd act. '

MR. SHEEK: And théf's what thg'third is, a
Codificétion-df'the éld lewd aét; | 7

fﬂg COﬁRT: Let me s;evwhat ﬁhat is. Whét sec;ion
is it? 7 o

MR. SHEEK: 16-3-65 —-

THE COURT: I think it's 4. It looks to me 64.

'Well,-tﬁat’s not -- no, that's not -- that’s 'not. I'm

loéking at 16-3-654. That's not what we're taiking
ébout.- |
MRiJSHEEK: Just one'secoﬂa, Judée. I'm trying
to -- I apologize, Your Hondr.A This is 2908. 'It_would
be chafged under the lewd act. o |
fHE COURT: What? o ‘
MR. SHEEK: This was in 2008. It w§uld‘be
charged - ‘ | -
THE COURT: Wsll, where is that?
MR. SHEEK: The old lewd act statute, it's been

redone, Judge.

PS5
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THE COURT: Well;—givéAme what we're dealing with

back in 2008.

MR. SHEEK: -Your Honor, I‘aéologize. It's 16-3-655,

Subsection C. Criminal sexual éondudt wifh a minor,

third degree, if the actor is over 14, and willfully or

lewdly commits or attempts to commit a lewd --

THE COURT: Wait a minute. Let me —- let me read.

‘Are you reading 1673%655, ?arégraph'3?"

MR. SHEEK: No, sir. Su_bsje_;_::i:iqn c.
. THE COURT: Do-wé knqw_when.fhis'wasAadoptéd?
MR. SHEEK: This wouid have.beenvadopgéd-in 2010,
Xour Honor. A | -

THE COURT: Let me see here. Actually this -- I'm

looking at ‘it again, and it says the 20i2 amendment

added Subsection C related to -criminal sexual conduct in
the third degrée.

MR. SHEEK: That's why it's_-; it would be under the

-old lewd act.

THE COURT: Well, where is that?
MR. SHEEK: Well, .that's no lonéer on the computer
because it's been repealed and replaced with this. I'm

having a hard copy brought over of the old lewd act

" statute.

THE COURT: Okay. Well, let's -- we've got to wait

on that then. So this one doésn't help then because

P.6
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"this is 2012 law;

MR. SHEEK: Let me run and grab that for you, Judge.

THE COURT: Do you know what -- before this
amendment, do youn know what the seétion-was for a leQd

act?

- MR. MORROW: Your Honor, the»amendménts took place

~Whi1é I was in law'school,4so I learned it this way.

I'm trying to find if.
A PHE COURT: Okay.
(Recéss‘was taken;)
BAI#IFF: -Remaiﬁ séated; Court will come to order.
. TEE- COURT: Are you hav;ngrapy_luck? _

‘ MR. SHEEK: They're bringing over the old copy,
Judge. I think we're printing off a copy’back-there.
16-15-140 was the old statute number. |

THE COURT: iG_ wh_a't? »

MR. SBEﬁK: - 15;140. -

THEE COURT: All right.

MR. SHEEK: Do-yQuihaveAit, Your Honor?

THE COURT:--I'Ye got a copy of it here;

‘'MR. - SBEEK: Okay. V

THﬁ COURT: All right. Appargntly this is Section

16-15-140, committihg or attempting a lewd act-upon a

- child under 16, was the law in 2008 when this is alleged

to have occurred. BAnd you want me to read it or are

P.7
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you —-

MR. BANNISTER: 1I'm familiar with it.
THE COURT: Okay. I think that that -- that the

evidence would support a conviction of that charge. I'm

not saying that that's what happened. I'm just.saying
"that there is evidence‘that would support that charge,

so if you're reguesting that I —- heretofore, I had

understood you to be saying that'you didn't want

‘anything other than criminal sexual conduct charged to

the jury,Abuf you're asking me now to charge lewd act
under Section 16-15-140? | |
. MR. SHEEK: Yés, sir.
TEE COURT: 'Okay;  I'11 charge that then. .SO what
I'm gomnna charge‘the.jury is,‘as fér aé"fhe-criminal>

gsexual conduct with a minor, that'reqdires a sexual

Vbattery, and in this case that means sexual intercourse.

That's what I think the testimony_éupﬁorts.ﬁ I'm not

saying that that's what happened, again, but that's what

"her testimony would support; either sexual intercourse

took place or that he lewdly -- he committed a lewd act -

on her as. defined in Section 16-15-140.

MR. SHEEK: Yes, sir.

THE COURT: So both of those will be submittea‘to
ﬁhe jury'in that fashien.

MR. BANNISTER: And, Judge, I take it you are

10

P.8
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'implicitly finaihé'fﬁén that it is -- I take it you are

the defense wants me to, Your Honor.

~then completely and then you'll argue completely after

- that?

finding that is a lesser included offense?

THE COURT: Yes.

MR. ‘B_ANNISTER: . Okay. )

THE COURT: I guess that'; the way I shopld say it.
It's an offense for which I think -the evidence --
there's testimony that woﬁld supporﬁ a conviction for
that, as I said, and_th&t under this indictment chérging
é;iminal_sexgai conduct with a minor és_it has and all,
I_thing that I'm permitted td_also submit a chargebof
lewd act under_thétvséctioﬂ.16—15—140. -

: A1l right. 'Now éé-as férfas arguﬁents are concerned

then, aré‘yoﬁ gonna open ohAﬁhe Taw?

MR. SHEEK: I.won't:Q— T will not request to unless

MR.'ﬁANNISTER: ‘I do not request him to, Your Honor.

THE COURT: Allxright; So you're gonna argue first

MR. éHEEk:. Yés; siri

THE COURf: All righfl Bfing the jury in.

MR. BANNISTERE' Jﬁdge, can I have Jjust five minutes
before you do that?

THE COURT: Sure:

(Recess taken.)

P.9
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~you back out and tell you what I've overlooked before I

‘let you start your delibenatidns. So if you would go . to

come up here just a second and let me show you what --

© I'11 tell you why, and I want the Clerk to see this.

 alternaté out.
3:49 PM.) .

‘until we hear from the jury.

deliberations. If I'Qe oéeflookéa”ﬁdméthidg,AI’li'bring

the jury room, please.
jWheiegpon, the jury retires to the jury rpdm.)
THE COUﬁTE  All right. We have the jury out. Any
exceptions to the éharge from the State? |
_Mk;ASHEEK: 'No;hing froﬁ the State, Your Hon&r.
THE COURT: From the Defendant?
MR. BANNISTﬁR{ No, sir.

- THEE COURT: All right. ‘And let me tell y'"all --

why in particular. I do a verdict form like this a lot,

but in this case I think it particularly applicable, and

(Proceedings held at the bench; not reported.)

Thg COURT: I'll take it.in theré’ghd bring the
(Wheﬁeupon{ fhe ju?y.éommenced its delibe;ations at
THE COURT: Ail fight.A We'll'bé at ease‘for a while
(Reqeés taken.)

BAILIFF: Remain seated. Court come to order.

THE COURT: B’1ll right. Bring the jury in. Well,

P.10
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THE STATE OF SOUTH CAROLINA , INDICTMENT FOR
' o ' CRIMINAL SEXUAL CONDUCT
COUNTY OF GREENWOOD 16-03-0655(A)

- Ata Courtof Genersl Sessions, convened on the 2nd day of Octiabr, 2009 the Grand Jurors of
Greenwood County present upon their oath: »

. That Rodney Lee Rogers Sr., did in Greenwood County, state. aforesaid, on or about the 1st day
- of February, 2008 being older than the victim; willifully and unlawfully commit criminal sexual conduct with
* aminorIn the first degree, towit: that the said defendant did engage in sexual battery upon a person
~-underthe age of eleven (11) years, to wit: one Madysen Alexs Andersbn, date of birth: November 11,
2003, In violation of Section 16-3-655(A) (1) of the South Carolina Coda of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such cases made
and provided, ’ : ’

=N

Solcitor
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STATEMENT OF ISSUE ON APPEAL

THE TRIAL COURT ERRED IN CHARGING THE JURY THEY COULD
CONVICT THE DEFENDANT FOR A LEWD ACT ON A MINOR UNDER
~ S.C. CODE §16-15-140 BECAUSE THE DEFENDANT WAS NOT INDICTED
UNDER THAT SECTION OR §16-3-655(C) AND NEITHER SECTION IS A
LESSER INCLUDED OFFENSE UNDER §16-3-655(A) UNDER WHICH THE
DEFENDANT WAS INDICTED AND THEREFORE THE TRIAL COURT
LACKED SUBJECT MATTER JURISDICTION FOR THE CONVICTION.

STATEMENT OF THE CASE
Rodney Lee Rogers, Sr. was arrested on April 29, 2009 on a warrant charging violation

of S.C. Code § 16-3-655(A), Criminal Sexual Conduct with a minor in the first degree. He was

. subsequently indicted for the same charge.

On April 15, 2014 Rogers went to trial and was convicted by a jury on the unindicted
charge of violating S.C. Code § 16-15-140, lewd act on a minor.

A Rogérs was senten.ced by the Honorable T. L. Hughston to fifteen (15) years provided on
the service of ten (10)' years the balance suspended with probation.for five (5) years.

On April 25, 2014, Rogers filed his notice of appeal with the Clerk of Court for
Greenwood County. The South Carolina Cduﬁ of Appeals received the Notige of Appeal on
April 30, 2014. |

ARGUMENT

After the close of the evidentiary portion of the trial, the trial court held a charging
conference with the prosecution and defense attorney. The prosecutor requested a charge to the
jury on the lesser included offense of lewd act on a minor, §16-15-140. (R. bp. 4-10) The judge
agreed to cliarge that _section and did. The Appellant was convi_cted under that section.

Section 16-15-140 was repealed on June 18, 2012. The saving clause does not apply‘ to

~ the Appellant because he was never indicted for violating §16-157140.

1 .

18



{

Secti;)n 16-3-655(C), which replaced §16-15-140, is not a lesser inc':luded éffense of §1‘6-V.
3-655(A) for which the Appellant was indicted. State v. Green, 343 S.C. 207, 539 S.E.2d 419
(Ct. App. 2000). Therefore the trial court lacked subject matter jurisdiction which can be raised
at any time, 1bid.

CONCLUSION

The convi'ction of the Appellant should be vacated.

O. W. Bannister, Attorney for A'ppellant

" June 8, 2015
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sTATENmNT OF ISSUE VON'AP}PEAL
General Sessmns has sub_lect matter _]urlSdlctIOIl over the offense of lewd act on a
minor and the claim that lewd act on a minor should not have been charged to the jury is not '.
preserved for review. _ | |
STATEMENT OF THE cA’sE'

Appe]lant Rogers was mdlcted for the offense of Griminal sexual conduct in the first

_ degree on a minor under S.C. Code § 16-3-655(A) Rogers proceeded to Jury trial before the

Henorable Thomas L Hughston, Jr on Apnl 15 2014. ~ Judge Hughston, at the
prosecutlon s request and with defense counsel’s acquiescence, instructed the j jury on lewd
act on a minor under S.C. Code-§ 16-15-140 as a lesser included offense. ROA. pp. 8-9.
The jury convicted Rogers Vfor lewd act on a minor. Judge' Hughsten sentenced Rogers to

fifteen years imprisonment, suspended on ten years imprisonment and five years probation.
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ARGUMENT
- General Sessnons has sub]ect matter ]unsdlctlon over the' -
offense of lewd act on a minor and the claim that lewd act -
on a minor should not have been charged to the j Jury ismot. -
proserved for review.- : .
Rogers argues the tnal court erred by instructing the jury on lewd act on a minor and

urges this Court to reverse the conviction and sentence based on subject matter jurisdiction.

However, a court of General Sessions has subject matter jurisdiction to hear cases for the

" charge of lewd act on a minor. Rogers made no objection to the trial court’s decision to

instruct the jury on lewd act on a minor and therefore, waived error on appeal.

Subject matter jurisdiction is simply the power of a court to hear a certain class of

- cases. State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). “Circuit courts obviously have

subject matter jurisdiction to try criminal matters.” Id. at 100, 610 S.E.2d at 499. Gentry
further advises the following:

We note that a presentment of an indictment or a waiver of
presentment is not needed to confer subject matter jurisdiction
on the circuit court. . . . A defendant must object if he is not
presented with the mdrctment orif he has not waived his right
to presentment. If the defendant does not object, he is
deemed to have waived the right to presentment

'1d.at 102, 610 S.E.2d at 499 n. 6 (c1tanon ormtted)

Rogers dld not object to the _|u.ry being mstructed on lewd act on a minor, but mstead_
acquiesced to the ruling.' Rogers asked the trial court whether the trial court was tteating
lewd act as a lesser included offense and failed to offer any argument when the trial court

[

confirmed it was considering lewd act as a lesser included offense. ROA. p. 8-9. Rogers did

* ' Lewd act on a minor is not a lesser included offénse of criminal sexual conduct with a minor in the first

2
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riot object to the trial court’s ruling. Lindsay v. Lindsay, 328 S.C. 329, 491 S.E.2d 583 (Ct.

App. 1997) (holding an appellate court will affirm a ruling by a trial judge if the offended

party‘doés not chéilenge that mlmg, failure to éhziilenge aruling is abandonment of the ié.sue
and precludes considér’étioﬁ on appéél'; an unéhalléhged ruling is law of the casé and reqmres .
afﬁrmanc'e-)".. | | “

" The ground asserted at trial must be éﬁpm@ by the objection raised at trial. Statev,
Silver, 314'5.C. 483, 486, 431 S.E.24 250, 251 (1993). “One may not preserve a vice until
he leérﬁs what the result will be and then take a(ivéntagé of the error on appeal.”lzm V

‘Penland, 275 S.C. 537, 273 S.E.2d 765, 766 (1981) (not preserved due to failure to move for

" mistrial until after the verdict). “This Court cannot consider issues raised for the first time on

appeal.” State v. Morris, 307 S.C. 480, 415 S.E.2d 819 (Ct. App. 1992) (finding issue not
preserved where counsel écéeptéd the tnal court’s ruling). |

“[A] deféndant’s failure to objeét to the chafge as made or to requést an additional
charge, when an opéqrtunity has been afforded to do so, results in a waiver of his right to

complain about the charge on appeal.” State v. Stone, 285 S.C. 386, 387, 330 S.E.2d 286,

287 (1-9>85A).. Rogefs waived any challenge to the jury instructions when he failed to object
during the eharg’é cdnférence and when he indicated no exceﬁtiéri to the jury instructions
after being asked by the trial court, See State v. Armstrong, 263 S.C. 594, 600, 211 S.E.2d
889, 892 (1975) (“At the conclusion of the charge, an opportunity was afforded to counsel to
make any objectioh§ thereto. No objection was made that the iﬁstructions giVeﬁ erpe

inadequate nor were any additional requests made to the court. The failure to timely request

" degree. Campbell v. State, 342 S.C. 100, 535 S.E.2d 928 (2000) overruled on other grounds by Gentry.

3
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a s'peciﬁé chargé or charées cbnstiiuted .a wéiver éf any riéht to complain on apéeal of
assérfed errors in the c;ﬁdfgel’;)."A-cc'ogdihgl'y; the iésué pfesén'ted should not be reviewed by
this Court. B

CONCLUSION

For all of the foregoing reasons, the judgnient and conviction of the lower court

‘should be afﬁﬁnedl

Respectfully submitted,
ALAN WILSON
Attorney General

DAVID SPENCER
Senior Assistant Attorney General

DAVID M. STUMBO ' e
Solicitor, Eighth Judicial Circui ‘

/ID SPENCER

Office of the Attorney General
" Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

' ATTORNEYS FOR RESPONDENT

March 10,2015

[1:8
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STATEMENT OF ISSUE ON APPEAL

The trial court erred in charging the jury they could convict the Appeliant for a lewd act

‘on a minor under S.C. Code §16-15-14O because the Appellant was not indicted under that

section or §16-3-655(c) and neither section is a lesser included offense under §16-3-655(a) under
which the Appellant was indicted and therefore the trial court lacked subject matter jurisdiction
for the conviction.

STATEMENT OF THE CASE

Appellant Rodney Lee Rogers, Sr. (hereinafter “Rogers”) was arrested on April 29, 2009
on a warrant charging violation of S.C. Code §16-3-655(A), Criminal Sexual Conduct with a
minor in the first degree. He was subsequently indicted for the same charge.

On April 15, 2014 Rogeré went to trial and was convicted by a jury on the unindicted

- charge of violating S.C. Code §16-15-140, lewd act on a minor.

Rogers was sentenced by the Honorable T. L. Hughston to flfteen (15) years provided on
the service of ten (10) years the balance suspended with probation for five (5) years.

On Apﬁl 25, 2014, Rogers filed his notice of appeal with the Clerk of Court for
Greenwood County. The South Carolina Court of Appeals received the Notice of Appeal on
April 30, 2014.

ARGUMENT I

THE TRIAL COURT ERRED IN CHARGING THE JURY THEY COULD

CONVICT THE APPELLANT FOR A LEWD ACT ON A MINOR UNDER

S.C. CODE §16-15-140 BECAUSE THE APPELLANT WAS NOT INDICTED

UNDER THAT SECTION OR §16-3-655(C) AND NEITHER SECTION IS A

LESSER INCLUDED OFFENSE UNDER §16-3-655(A) UNDER WHICH THE

APPELLANT WAS INDICTED AND THEREFORE THE.TRIAL COURT -
LACKED SUBJECT MATTER JURISDICTION FOR THE CONVICTION.
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Thé State argues: (1) the trial court Had subject matter jurisd.iction. to try Roéers f01; a;
crime for which he was never indicted, never waived indictmer_lt, and was not a lgssor included
offense of the crime for which Rogers was tried; (2) Rogers waived his right to challénge his
ponvic_:tion because he did not object to the trial coﬁrt charging the jury with the lesser included
offense; and (3) Rogers did not preserve the issue by his failure to object at trial. Rogers will
reply to each argument in tumn.

~ The State reads State v. Gentfy, 363 S.C. 93, 610 S.E.2d 494 (2005) to clothe the trial
court with subject matter jurisdiction over all crimes to include lewd act on a minor. That is
correct as far as it goes. Gentry does not grant the trial court jurisdiction to try a defendant on
related crimes for which the defendant has not been indicted or the prosecution has agreed to a

waiver of indictment even if the defendant requests such additional charges. In State v.

Dickerson, 395 S.C. 101, 716 S.E. 2d 895 (2011) the defendant requested the trial court charge
the jury with an unindicted related crime. In refusing to do so, the Court held that _G_m
establishes the concepts of subject matter jurisdiction and sufficiency of an indictment are
distinct. Thus, the trial court has subject matter jurisdiction under flawed indictments unless the
defendant raises the issue before the jury is sworn.

In Rogers’ case, there was no i;ldicnnent, no waiver, and no lesser included offense.
Unless one of these elementé is present, the triél court does not have subject matter jurisdiction.
State vs. Green, 343 S.C. 207, 539 S.E.2d 419 (Ct. App. 2000) is on all fours with Rogers. In
Green, the court held a deféndant cannot be convicted for a crime for which he was not fndicted

if it is not a lesser included offense to that charged in the indictment.

The Green court noted, “[The] circuit court does not have subject matter jurisdiction to
convict a defendant “unless there has been an indictment, a waiver of indictment, or unless the

charge is a lesser included offense of the crime charged in the indictment.”) (quoting Murdoch

2
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v. State, 308 S.C. 143, 144, 417 S.E.2d 543, 544 (1992)).

Neither Green nor Murdoch was overruled by Gentry.

Rogers submits that the trial court lacked subject matter jurisdiction to try him on an
unindicted charge without a waiver and the qnindicted charge was not a lesser included offense.
This conclusion is in accord with the South Carolina Constitution, Art. I § 11, which requires an
indictment before a citizen can be tried by the trial court.

| ARGUMENT II

THE TRIAL COURT ERRED IN CHARGING LEWD ACT ON A MINOR
BECAUSE APPELLANT DID NOT WAIVE INDICTMENT.

Waiver of indictment is provided for in §§17-23-120 and 130, S.C. Code Ann. A waiver
must be signed by Rogers to waive indictmenf. Rogers never signed a waiver of indictment or
orally waived an indictment.

Whether the court says Rogers did not have notice of the crime for which he was
convicted or never Waived indictment pursuant to statutory law the result is the same. Rogers’
conviction must be set aside.

ARGUMENT I

APPELLANT DID NOT WAIVE HIS RIGHT Td APPEAL HIS COWICTION

FOR AN UNINDICTED OFFENSE BECAUSE HE DID NOT OBJECT AT

Article I, §11 of the South Carolina Constitution reqﬁires an indictment. Without an
indictment or a waiver of indictment the trial court is without subject matter jurisdiction to try
Rogers on lewd ‘act on a minor. State v. Watson, 349 S.C. 372, 563 S.E_.Zd 336 (2002).

In Watson the Couﬁ stated, “In a criminal case the trial court’s subject matter jurisdiction

is limited to those crimes charged in the indictment and all lesser included offenses.” Id. at p.

375. This statement was approved in State v. Bﬁrton, 356 S.C. 259, 589 S.E.2d 6 (2003).

3
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Neither Watson nor Burton was expressly overruled by Gentry.

: Subject matter juﬁsdiction can be raised at any time: Carter v. State, 329 S.C. 355, 495

S.E.2d 773 (1998).
CONCLUSION

The conviction of the Appellant should be vacated.

S oo

O. W. Bannister, Attorney for Appellant

June 8, 2015
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The undersigned certifies that this Initial Reply Brief complies with Rule 208, SCACR
and, further, complies with Supreme Court Order dated August 13, 2007, regarding personal
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BANNISTER, WYATT & STALVEY, LLC

o /&W
O. W. Bannister :

SC Bar No. 506; Fed. ID No. 1184

401 Pettigru Street (29601)

P. O.Box 10007 (29603)

Greenville, South Carolina

Phone: (864) 298-0084; Fax: (864) 298-0146
Attorney for Appellant

June 8, 2015
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
~ CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals.

The State, Respondent,
\2
- Rodney Lee Rogers, Sr., Appellant. '

Appellate Case No. 2014-000980

Appeal From Greenwood County .
Thomas L. Hughston, Jr., Circuit Court Judge

Unpublished Opinion No. 2016-UP-245
Submitted April 1, 2016 — Filed June 1, 2016

AFFIRMED

Oscar W. Bannister, of Bannister, Wyatt & Stalvey, LLC,
of Greenville, for Appellant. .

- Attorney General Alan McCrory Wilson and Senior
Assistant Deputy Attorney General David A. Spencer,
both of Columbia; and Solicitor David Matthew Stumbo,
of Greenwood, for Respondent.

- PER CURIAM: Affirmed pursuant to Rule 220(b), SCACR, and the following
“authorities: State v. Stone, 285 S.C. 386, 387, 330 S.E.2d 286, 287 (1985) ("[A]
defendant's failure to object to the charge as made or to request an additional
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charge, when an opportunity has been afforded to do so, results in a waiver of his
right to complain about the charge on appeal."); State v. Gentry, 363 S.C. 93, 100,
. 610 S.E.2d 494, 498 (2005) ("[S]ubject matter jurisdiction is the power of a court
to hear and determine cases of the general class to which the proceedings in
question belong, and . . . issues related to subject matter jurisdiction may be raised
at any time." (citation omitted)); id. at 101, 610 S.E.2d at 499 ("Circuit courts
obviously have subject matter jurisdiction to try criminal matters."); id. at 102 n.6,
610 S.E.2d at 499 n.6 ("[A] presentment of an indictment or a waiver of
presentment is not needed to confer subject matter jurisdiction on the circuit
court."). : - -

AFFIRMED.!

SHORT and THOMAS,'_JJ., and CURETON, A.J., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.
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V.
Rodney Lee ROGETS, SI. ...ocoviveerverererrireerimnermssssssesssssssesssesesessssssmsenans Appellant.
PETITION FOR REHEARING
O. W. Bannister

BANNISTER, WYATT & STALVEY, LLC
401 Pettigru Street (29601)

P. O. Box 10007 (29603)

Greenville, South Carolina

Attorney for Appellant
Other Counsel of Record:
Alan Wilson, Esq. : David M. Stumbo, Esq.
Attorney General v Solicitor, Eighth Judicial Circuit
 David Spencer, Esq. : P.O. Box 516 B
Sr. Asst. Deputy Attorney General - | Greenwood, SC 29649-0516

P.O. Box 11549 ATTORNEY FOR RESPONDENT
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" NOW COMES the Appellant, Rodney Lee Rogers, Sr., by and through his undersigned
counsel, and moves this Court for a rehearing pursuant to Rule 221(a), S.C.A.C.R. Grounds for _

the said Petition are as follows:
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The Appellant Rogers was convicted of a crime for which he was never:indicted, never
waived indictment, never conéented to be tried for, and was never put on potice to prepare a
~ defense for.

Tﬁe Court of General Sessions had the subject matter jurisdiction to try defendants who
are ﬁroperly accused of committing a lewd act on a minor. In the within act_ion, the circuit court
did not have jurisdiction to try Appellant for a crime that was not ch&ged before the jury was
selected, during the evideﬂtiary portions of the trial, and untii aﬁe; the close of all of the
e-\'i;iegce. It was at the point the judge charged a new and different crime for which the jury then
convicted Appellant.

Nowhere in the record was Appellant ever asked if he waived presentment of an
indictment, agreed to being tried on an entirely new criminal charge or if he consented to so be
tried.

Under the circumstances of this case, the lower court-did nc_>t have subject matter
jurisdicfion to try this Appellant on this unindicied, unwaived criminal charge.

N WHEREFORE, Appellant requests this Court to reconsider its decision.

Rcspectfplly submitted,

BANNISTER, WYATT & STALVEY, LLC

A=

O. W. Bannister _

SC Bar No. 506; Fed ID No. 1184

401 Pettigru Street (29601)

P. O. Box 10007 (29603)

Greenville, South Carolina-

Phone: (864) 298-0084; Fax: (864) 298-0146
Attorney for Appellant

June 15, 2016
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The South Carolina Court of Appeals

The State, Respondent,
V.
Rodney Lee Rogers, Sr., Appellant.

Appellate Case No. 2014-000980

ORDER

After careful consideration of the petition for rehearing, the Court is unable td
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.

Columbia, Sduth Carolina

cc: :
David Matthew Stumbo, Esquire
Alan McCrory Wilson, Esquire
Oscar W. Bannister, Esquire

" David A. Spencer, Esquire .
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