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Appellate Panel
of the
South Carolina Workers® Compensation Commission

ORDER
W.C.C. FILE NO. 1308837
Esvin Leonel Lopez Perez, Employee, Claimant

V.
Gino's The King of Pizza, Employer, Defendant

Affirmed

Appellate Panel Review held in Columbia, South Carolina on October 27, 2014
per notices timely and properly served

Claimant/Appellant represented by David J. Cantey
Defendants/Respondent represented by Daniel R. McCoy
South Carolina Uninsured Employers Fund (SCUEF) by Clarke W. McCants, IiI

Order Flled.; (b\ LQi 016

STATEMENT OF THE CASE

The claimant was employed by Gino's the King of Pizza to perform work in its pizza
restaurant. On May 22, 2013, the claimant was involved in an accident at the restaurant where
he suffered burn injuries after a gas explosion. The claimant filed a Form 50 on June 13, 2013.
Gino's the King of Pizza, LLC filed a timely Form 51 asserting that it did not maintain the
requisite number of employees and, therefore, was not subject to the A?:L The parties were heard
by Commissioner Aisha Taylor on April 23, 2014, in Horry County, South Carolina.
On July 7, 2014, Commissioner Taylor issued her decision making the following Order:

Gino's The King of Pizza, LLC is not subject to the South Carolina Worker's

Compensation Act. Therefore, the South Carolina Worker's Compensation



.. Commission does.not have jurisdiction over this matter. All claims forbenefits . .. .~ ..

are denied.

Within the statutory period, Counsel for the appellant filed an Application for Review in
this cése setting forth its reasons, a copy of which was furnished to all interested Parties prior to
oral argument. A hearing was conducted before the Appellate Panel on October 27, 2014 which
was comprised of Commissioner T. Scott Beck, Commissioner Melody L. James, and
Commissioner R. Michael Campbell, 11. All evidencg, documentation, and testimony was
provided to the individual members of the Api:ellate Panel and oral argument was delivered on
the aforesaid date.

By appeal, the following issues were presented by Appellant for review:

I. Are the several other businesses using the name Gino's Pizza related to the Employer?
1I. - Did the North Myrtle Beach location have the requisite number of employees?

IIl.  Is the Employer’s testimony credible?

In an Appellate Review, the Appellate Panel shall, pursuant to S. C. Code Ann. § 42-17-
50 (1976), review the Award, weigh the evidénce as presented at the initial hearing and, if good
grounds be shown therefore, make its own Findings of [Fact and reac‘h‘its‘ own Conclusions of
Law consistent with or inconsisteni with those of the Hearing Commissioner.

After careful review of the record for this maiter, and listening to and considering the
statements and arguments of Counsel, the Appellate Panel hereby makes the following Findings

of Fact and Conclusions of Law:



Findings of Faect

1. The erﬁplo&er in this matter is Gino's the King of Pizza, LLC.

2. The employer operates under the trade name of Gino's Pizza.

3. There are several other business entities operating under the trade name of Gino's Pizza;
however, they are not related to the employer in this case.

4. The employer only owns and operates the Gino's Pizza located at 532 Highway 17 N,,

* North Myrtle Beach. South Carolina 29582.

5. Claimant, Esvin Perez, was an employee of Gino's The King of Pizza, LLC on 5/22/2013,

~ the date of injury.

6. On 5/22/2013 Claimant suffered bumn injuries to his face and arms after a gas explosion.

7. On the date of injury, Gino's the King of Pizza, LLC did not have the requisite number of
employees to make it subject to the Act.

8. There is insufficient evidence in the record to support a finding that Gino's The King of
Pizza, LLC regularly employed 4 or more employees.

9. Upon cross-examination it became clear that Claimant had no actual knowledge as to the
working relationship of any other persons he testified about and that his beliefs were
based on speculation and hearsay.

10. Claimant presented no evidence that would support his position that any of the other
people he asserted to be employees were regularly employed employees as defined by the
Act.

11. The evidence is sufficient to support Gino's The King of Pizza, LLC's position that it did
not regularly employ 4 or more employees at all times relevant to this action.

12. The only credible testimony was presented by Gino's The King of Pizza, L.LC.



_.13. Specifically, two of the alleged employees asserted by.Claimant. were owner/members.of . . . . ..

the LLC. As members of the LLC, these individuals are not subject to the Act.

14. Additionally, the evidence showed that at least two of the other alleged employees were
younger family members of the owners and came in to help out only when needed. We
find these employees to be casual employees and not subject to the Act.

15. The evidence also revealed that one of the other persons alleged by Claimant to have
been an employee lived in New York at all times relevant to this claim, continues to live
in New York, and has never perf'o'rmed work for Gino's The King of Pizza, LLC. We find

_that he cannot be considered an emplo;'ce of any kind and is not subject to the Act.

16. The evidence revealed that several of the people alleged to be employees by Claimant
were family members that helped out sporadically on a voluntary and unpaid basis. We
find that these people are not subject to the Act.

l'l Furthermore, the evidence revealed that all other people alleged to be employees by
Claimant were people that came in to help out sporadically, occas:onally, indefinitely,
and on a very limited basis. These instances occurred by chance and with the intention
and understandmg on the part of employer and employee that it would not be continuous.
We find these people to be, at most, casual employees and not subject to.lhe-Act.

18. The cvidence shows that only the two members of the LLC and Claimant regularly
performed work at Gino's at all times relevant to this c!ain;:

19. Gino's The King of Pizza only had | regularly employed employee as defi ned by the Act,

W’*"’ -~
Claimant, at all times relevant to this claim.

* . +.20. Al claims for benefits are denied.



Conclusions of Law

Gino's The King of Pizza, LLC is not subject to or bound by the provisions of the South
Carolina Worker's Compensation Act. Therefore, jurisdiction of this matter before the South
Carolina Worker's Compensation Commission is improper. “The issue of whether an employer
regularly employs the requisite number of employees to be subject to the Workers'
Compensation Act is jurisdictional.” Harding v. Plumley. 329 S.C. 580, 584, 496 S.E.2d 29, 31
(Ct.App.1998). The question of subject matter jurisdiction is a question of law. Gray v. Club
Group, Ltd, 339 S.C. 173, 183, 528 S.E.2d 435, 440 (Ct.App.2000); Roper Hosp. v. Clemons.
326 S.C. 534, 536,484 S.E2d 598, 599 (Ct.Abp.l997).

The Act does not apply to "any person who has regularly employed in service less than
four gmployees in the same business within the State.” §.C. Code Ann. § 42-1-360(2). The South
Carolina Court of Appeals has defined “regularly employed” as "employment of the same
number of persons with some consistency throughout the regular time period” and during that
regular time period the employment is "definite and recurrent rather than occasional, sporadic, or
indefinite."” I!emandezfgz{niga v. Tickle, 374-S.C-235,-257, 647 S.E.2d 691, 702 (Ct. App.
2007).

Furthermore, the Act does not apply to casual employces. S.C. Code Ann. § 42-1-360(1).
in the context of construing the statute, the term “regular” is often juxtaposed with the term
wcasual.” Hernandez-Zuniga at 248, 647 S.E.2d at 697. "Where employment cannot be
characterized as permanent or periodically regular, but occurs by chance. or with the intention
and understanding on the part of both employer and employee that it shall not be continuous, it is

casual.” Smith v. Coastal Tire and Auto Service 263 S.C. 77, 81, 207 S.E.2d 810, 812 (1974).



"n

. .“Employment is casual when not permanent or periodically regular but occasional or by chance.> -~ .

Singleton v. J.P. Stevens & Co., Inc., 533 F.Supp. 887, 892 (D.C.S.C.1982).

-Here, Claimant is asserting that Gino's The King of Pizza, LLC employed four or more
regularly employed persons. However, none of the other alleged employees were present to
testify as to their possible employment relationship with Gino's. In evaluating the testimony, it
became clear that Claimant had no actual knowledge as to the possible employment relationships
between the other alleged employees and Gino's. All assertions by Claimant as to the alieged
employment relationship of other people with Gino's The King of Pizza, LLC are merely
speculation and hearsay. Gino's The King of Pizza, LLC was the only party with actual

knowledge regarding the potential employment relationships that was present to testify.

Two of the alleged employees asserted by Claimant were owner/members of the LLC
and, because they did not opt in, are not subject to the Act. Several of the other alleged
employees were family members of the owners and came in to help out sporadically and only
when needed; some on a voluntary basis. Their employment cannot be charécterized as
permanent and occurred only by chance with the intention by all parties-that it shall not be
continuous. Thus, they are, at most, casual employees and not subject to thc Act. All other
allé‘ged éﬁlplog}éés asserted i>y Clalmantcamem to help out sporadicall);, occasionally, and on a
very limited basis. These instances also occurred by chance and with the intention and
understanding on the part of employer and employee that it would not be continuous. Assuch,
thc eAvic;emn;eh simws that Gino's ﬁe King of Pizza, LLC did not regularly employ 4 or more |

employees at all times relevant to this claim. Therefore, Gino's does not employ the requisite

number of employees and is not subject to the Act.



ORDER
The Order of the single commissioner is hereby AFFIRMED and the same shall
constitute the Decision and Order of the Appellate Panel. All Findings of Fact and Conclusions
of Law are incorporated to become the final Decision and Order of the South Carolina Workers’

Compensation Commission'.
IT IS SO ORDERED.
S.C. WORKERS’ COMPENSATION COMMISSION

T. Scott Beck, Commissioner

et~ . O

R ichacl Camp .

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon afl parties to this case by sending an electronic copy hareof by
electronic mail addressed to the attorneys for said parties; of if there is an unrepresented
partyl{ies), by depositing 2 copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party{ies) and to the attorney(s} for the represented

party(ies).
By Kim Falls on January 6, 2015

' All Findings of Fact and Conclusions of Law as contained in the single commissioner’s order are specifically
referenced and included in_toto in the “order™ portion of this decision so as to comply with the requirements of
Baldwin v. Jumes River Corporation, 304 S.C. 485, 405 S.E.2d 4, as well as the Administrative Procedures Act of
the State of South Carolina and Sections 42-17-40 and 1-23-350 of the South Carolina Code of Laws, as per D.
Shipley, South Carolina A dministrative Law a 5-109 (1983).
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_ SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO. 1308837

Esvin Leonel Lopez Perez,
Employee,
VS. ORDER
Gino's The King of Pizza,

Employer.

f e i B T i S W W

HEARING: ! Held ia Conway, County of Horry, South
Carolina on April 23, 2014.

APPEARANCES: Claimant was represented by David James
Canty, Esquire, of Myrtle Beach, South
Carolina. ’

Gino's The King of Pizza, LLC (Gino's),
was represented by Daniel R. McCoy,
Esquire, of Nelson, Mullins, Riley &
Scarborough of Myrtle Beach, South
Carolina.

" South Carolina Uninsured Employers Fund
(SCUEF) was represented by Clarke W.
McCants, IIT of Nance, McCarter & Massey
of Aiken, South Carolina.

PURPOSE OF HEARING: ‘ To determine issues as set forth on Forms 50
- and 51 concerning jurisdiction.
DECISION AND ORDER: - By the Honorable Aisha Taylor, -

Commissioner.

ORDER FILED: This 7th Day of July.



APA SUBMISSIONS

Claimant's APA Submissions:
APA# EXHIBITS DATES PAGES

1. McLeod Loris/Seacoast Hospital 05/22/2013 7 4

2. Joseph M. Still Burn Centers, Inc 06/05/13 2

3. Deposition Transcript of Karen 01/22/2014 17

Sorce
4, Banking and Tax Records of 06/20/2012 - 05/17/2013 29
Employer

5. Payroll Records of Employer 07/05/2012 — 07/12/2013 10

6. Medical Bills 05/31/2013 - 06/19/2013 8

7. Employer's Facebook Postings 11/09/2011 — 04/05/2013 4

8. SC Secretary of State Records 7

9. Horry County Property Tax Records . 1
10. Claimant's Money Transfer Records | 04/24/2013 — 06/08-2013 4

Gino's APA Submissions:
APA# EXHIBITS DATES PAGES

1. SC Employer Quarterly Wage Report 2012 and 2013 5

2. Schedule K-1 for Gino's The King of 2012 2

Pizza, LL.C
3. Deposition Transcript of Karen Sorce 01/22/2014 - 17

STIPULATIONS

Jurisdiction was challenged by Gino's The King of Pizza, LLC.

STATEMENT OF THE CASE

This case involves a claim by Esvin Leonel Lopez Perez, Claimant (Mr. Perez), in regard

to injuries he sustained during the course of and in the scope of his employment at Gino's The



King of Pizza, LLC, on May 22, 2013 in North Myrtle Beach, SC. This matter came before the

undersigned Hearing Commissioner for a hearing on April 23, 2014 in Conway, South Carolina.
Prior to going on the record, a lengthy prehearing conference was held.

Mr. Perez had no objections to Gino's or SCUEF's APAs. Gino's and SCUEF had no
objections to Mr. Perez's APAé. The commission's file was made a part of the record with the
exception of self-serving declarations and unstipulated medical reports. The sole purpose of the
hearing was to determine jurisdiction.

At the hearing, Claimant outlined his position on jurisdiction as follows:

That Gino's has more than enough émployees to be subject to the South Carolina
Worker's Compensation Act (the Act) and thus meet the requirement for the jurisdiction of the
South Carolina Worker's Compensation Commission.

At the hearing, Gino's and SCUEF outlined their position as follows:

- That, at all times relevant to this claim, there were not four or more fegularly employed
employees at Gino's. This is based on the fact that two alleged employees are members of the
LLC and the other persons alleged by Claimant to have been employees helped out sporadically,
occasionally, indefinitely, and on a very limited basis. All persons other than the two members
of the LLC and the Claimant are, at most, considered casual employees under the Act. Since; at
all times relevant to this claim, there were not four or more regularly employed employees at
Gino's, Gino's is not subject to the South Carolina Worker's Compensation Act.

EVIDENCE OF THE CASE
The APA submissions of Claimant, Gino's and SCUEF, and the original transcript of the

30(b)(6) deposition of Katrina Sorce were presented as evidence of this case. In addition,

10



testimony was presented at the hearing by Claimant and Katrina Sorce as the 30(b)(6) corporate
representative of Gino's The King of Pizza, LLC. No other persons testified at the hearing.

The APA submissions contain mostly Mr. Perez's medical records, and also include
employment and wage verification records, records of the Secretary of Sfate, tax records, and
filings with the commission. The APA submissions are summarized in the following paragraphs:

1. Claimant arrived at McLeod Loris/Seacoast Hospital complaining of burns to the
face, right arm, and left arm. The burns were cleaned and claimant was placed on
medication. It was ordered that claimant be transferred to Joseph M. Stills Burn
Centers, Inc. in Augusta, Georgia.

5 Claimant was transferred to and treated at Joseph M. Stills Burn Centers, Inc. in
Augusta, Georgia.

3. Katrina Sorce (30(b)(6) witness for Gino's testified in her deposition that Gino's King
of Pizza, L1C is its own entity, operates only the location at issue in this claim, and
has no relationship to any other businesses operating under the trade name of Gino's
Pizza. Furthermore, Nancy and Francesco Sorce work at Gino's and are also members
of the LLC. The other employees were casual and not regular employees. Some of the
other employees were family members that helped out only when they were needed.

4. The Gino's business records show Nancy Sorce and Francesco Sorce are members of
the LLC.

5. At the hearing, Claimant testified that he witnessed multiple other people that he
believed to be employees performing work at Gino's. However, upon cross-

examination it became clear that Claimant had no actual knowledge as to the working

11



relationship of any other persons he testified about and that his beliefs were based on

“speculation and hearsay.

6. At the hearing, Gino's The King of Pizza, LLC testified that only the two members of
the LLC and Claimant worked at Gino's on a regular and consistent basis. One of the
people identified by Claimant lives in New York and has never performed work for
Gino's. All other persons identified by Claimant help out on a sporadic, occasional,
and very limited basis or were family members that helped out sporadically on a
voluntary basis.

FINDINGS OF FACT

. The employer in this matter is Gino's the King of Pizza, LLC.

. The employer operates under the trade name of Gino's Pizza.

. There are several other business entities operating under the trade name of Gino's Pizza;
" however, they are not related to the employer in this case.

. The employer only owns and operates the Gino's Pizza located at 532 Highway 17 N,

North Myrtle Beach, South Carolina 29582.

. Claimant, Esvin Perez, was an employee of Gino's The King of Pizza, LLC on 5/22/2013,

the date of injury.

. On 5/22/2013 Claimant suffered burn injuries to his face and arms after a gas explosion.

. On the date of injury, Gino's the King of Pizza, LLC did not have the requisite number of

employees to make it subject to the Act.

. There is insufficient evidence in the record to support a finding that Gino's The King of

Pizza, LLC regularly employed 4 or more employees.

12



10.

Upon cross-examination it became clear that Claimant had no actual knowledge as to the
working relationship of any other personé he testified about and that his beliefs were
based on speculation and hearsay.

Claimant presented no evidence that would support his position that any of the other

people he asserted to be employees were regularly employed employees as defined by the

| Act.

11.

12.

13.

14.

The evidence is sufficient to support Gino's The King of Pizza, LLC's position that it did
not regularly employ 4 or more employees at all times relevant to this action.

The only credible testimony was presenfed by Gino's The King of Pizza, LLC.
Specifically, two of the alleged employees a’ssérted by Claimant were owner/members of
the LLC. As members of the LLC, these individuals are not subject to the Act.

Additionally, the evidence showed that at least two of the other alleged employees were

'~younger family members of the owners and came in to help out only when needed. I find

15.

16.

17.

these employees to be casual employees and not subject to the Act.

The evidence also revealed that one of the other pefsons alléged by Claimant to have
been an employee lived in New York at all times relevant to this claim, continues to live
in New York, and has never performed work for Gino's The King of Pizza, LLC. I find
that he cannot be considered an-employee of any kind and is not subject to the Act.

The evidence revealed that several of the people alleged to be employees by Claimant
were family members that helped out sporadically on a voluntary and unpaid basis. I find
that these people are not subject to the Act.

Furthermore, the evidence revealed that all other people alleged to be employees by

Claimant were people that came in to help out sporadically, occasionally, indefinitely,

13



and on a very limited basis. These instances occurred by chance and with the intention. . _ . _

and understanding on the part of employer and employee that it would not be continuous.
I find these people to be, at most, casual employees and not subject to the Act.

18. The evidence shows that only the two members of the LLC and Claimant regularly
performed work at Gino's at all times relevant to this claim.

19. Gino's The King of Pizza only had 1 regularly employed employee as defined by the Act,
Claimant, at all times relevant to this claim.

20. All claims for benefits are denied.

CONCLUSIONS OF LAW

Gino's The King of Pizza, LLC is not subject to or bound by the provisions of the South
Carolina Worker's Compensation Act. Therefore, jurisdiction of this matter before the South
Carolin_a Worker's Compensation Commission is improper. “The issue of whether an employer
regularly employs the requisite number of employees to be subject to the Workers'
Compensation Act is jurisdictional.” Harding v. Plumley, 329 S.C. 580, 584, 496 SE.2d 29, 31
(Ct.App.1998). The question of sﬁbject matter jurisdiction is a question of l#w. Gray v. Club
Group, Ltd, 339 S.C. 173, 183, 528 S.E.2d 435, 440 (Ct.App.2000); Roper Hosp. v. Clemons,
326 S.C. 534, 536, 484 S.E.2d 598, 599 (Ct.App.1997).

The Act does not.apply to "any person who has regularly erﬁpldyed in service less than
four employees in the same business within the State.” S.C'. Code Ann. § 42-1-360(2). The South
Carolina Court of Appeals has defined "regularly employed" as "employmeht of the same
number of persons with some consistency throughout the regular time period" and during that

regular time period the employment is "definite and recurrent rather than occasional, sporadic, or

14



indefinite." Hernandez-Zuniga v. Tickle, 374 S.C. 235, 257, 647 S.E.2d 691, 702 (Ct. App.
2007).

Furthermore, the Act also does not apply to casual employees. S.C. Code Ann. § 42-1-
360(1). In the context of construing the statute, the term “regular” is often juxtaposed with the
term “casual.” Hernandez-Zuniga at 248, 647 SE.2d at 697. "Where employment cannot be
characterized as permanent or periodically regular, but occurs by chance, or with the intention
and understanding on the part of both employer and employee that it shall not be continuous, itis
casual.” Smith v. Coastal Tire and Auto Service 263 S.C. 77, 81, 207 SE.2d 810, 812 (1974).
“Employment is casual when not permanent or beriodically regular but occasional or by chance.”
Singleton v. J.P. Stevens & Co., Inc., 533 F.Supp. 887, 892 (D.C.S.C.1982).

Here, Claimant is asserting that Gino's The King of Pizza, LLC employed four or more
regularly employed persons. However, none of the other alleged employees were present 10
testify as to their possible employment relationship with Gino's. In evaluating the testimony, it
became clear that Claimant had no actual knowledge as to the possible employment relationships
between the other alleged employees and Gino's. All assertions by Claimant as to the alleged
employment relationship of other people with Gino's The King of Pizza, LLC are merely
speculation and hearsay. Gino's The King of Pizza, LLC was the only party with actual

knowledge regarding the potential employment relationships that was present to testify.

Two of the alleged employees asserted by Claimant were owner/members of the LLC.
Several of the other alleged employees were family members of the owners and came in to help
out sporadically and only when needed; some on a voluntary basis. Their employment cannot be
characterized as permanent and -occurred only by chance with the intention by all parties that it

shall not be continuous. Thus, they are, at most, casual employees and not subject to the Act. All

15



other alleged employees asserted by Clmmant came in to help out sporadncally, occasxonally, and

on a very limited basis. These instances also occurred by chance and with the intention and
understanding on the part pf employer and employee that it would not be continuous. As such,
the evidence shows that Gino's The King of Pizza, LLC did not regularly employ 4 or more
employees at all times relevant to this claim. Therefore, Gino's does not employ the requisite

nmumber of employees and is not subject to the Act.

AWARD
Gino's The King of Pizza, LLC is not subject to the South Carolina Worker's
Compensation Act. Therefore, the South Carolina Worker's Compensation Commission does not

have jurisdiction over this matter. All claims for benefits are denied.

AND IT IS SO ORDERED.
Commxssmner Alsha Ta or
CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
- electronic mail addressed to the attorneys for said pames or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid, in the United States mail, first class,

addressed to the unrepresented party(ies) and to the attorney(s) for the represented party(ies).
hly 7, 2014

By: Renee Smith, Administrative Assistantto Commissioner Taylor
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WCC File #: 130 3% 31

South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500 e Post Office Box 1715 Carrier File #:
- Colugpbia, South Carolina 29202-1715 Carrier Code #:
. (8 .737-5723 .
WWW.WCC.SC.GOV Employer FEIN #:
Claimant's Name: Esvin Leonel Lopez Perez SSN: Employer's Name:  Gind's Pizza
Address: 1100 David St., Apt. 4402 Address: 532 Highway 17 N,
th: N. My!'ﬂe Beach State: SC ij; 29582 City: N. Myrtle Beach State: SC ij: 29582
Home Phone: (84:}"-) 251 - 2396 Work Phone:  ( ) - Insurance Carrier:  Uninsured
Preparer’s Name:  David J. Caniy taw Firm: David J. Canty, P.A. Preparer's Phone #:  ( 843) 448 - 6304

Complete each lnformauon blank. To request a hearing, check Box 13b, indicate the kinds of benefits daimed by checking the box(es) at Lines 6, 7, 8, and 9,
and file this form in dupiiatn

A daim for workers’ compensation benefits is made based on the following grounds: Date of Injury or Iilness: 05/22/2013
W Injury CJ mnas ] Repetitive Trauma_
ta. - The s%axmant sustained an injury to he arms and face (Part(s) of Body Injuredy on _05/22/13 _ (uomiypayvean in HOMY _ county,
of

1b.  Body part(s) dy part(s) affected are: both arms and face
Briefly describe how the accident occurred. Claimant was cooking when an explosion of gas happened and bumt his face and amms.

2 Both the dlaimant and the employer were subject to the South Carblina Workers’ Compensation Act at the time of injury.
3. The relationship of employer and employee existed at the time of injury.

4 At the time of the injury the daimant was performing services arising out of and in the course of employment.

5

Notice of the accidental injury was given to the Employer on 05/22/13 (MomthyDay/fYear) in the following manner:
owner of son was prasent and he cafled the Employer.

D 6. Due to injury, the claimant is in need of (check one):
- 3 (2) medical examination and treatment for:

) (b) additional medical examination and treatment for: extensive bums to face and upper extremities.
E) 7. Due to injury, the claimant requests temporary total disability benefits because of lost compensable time from work and wages for the period of:

05/22/13 1o, present.

r!_] 8. Due to the i m]ury, the Claimant has permanent disability of the following nature and extent (check one):
I (1) General Disability: 3 Total (2) Specific Disability: 3 Totat
o Wage Loss {1 Partial @ Partial

E S. Due to the. injury, the Claimiant has a serious bodily dxsﬁgurement consisting of:
Extensive scarring of face and forearms

“10a. At the time of the Injury, the Claimant was paid weekly wages of $.590-00 _ and demands accounting of days worked and wages eamed as provided
by law.

10b. Give names and addresses of all employers for whom the Claimant has worked since the date of the accident:
none -

ila. Further grounds or unusual aspects of daim:
Spanish s speaking Claimant. Uninsured employer with three locations, 13+ employees.

11b.  List names and addresses of all physidans ar other medical specialists who have seen or treated the Claimant as a result of the accident:
Grand Strand Reglonal Medical Center, 809 82nd Pikwy, Myrtla Beach, SC; Doctors Hospital of August, 3651 Wheeler Rd, August, GA; Clinical Mcleod Seacoast Medical Center,

1lc. To the best of your knowledge, did you have any prior permanent disability? no
If yes, describe:

12. Appropriate beneﬁ!s as provided in the Act for the above grounds and cther relief as the Warkers’ Compensation Commission may direct as just and
proper.

13a. Iam filing a claim. I am not requesting a hearing at this time.
13b. Iam requesting a hearing. A $25 fee is required.
Estimated time needed for hearing: S0 Minutes

I verj don o S rate and true to the best of my knowledge.
°
Attorney for Claimant mbcounsel@frontier.com June 13, 2013
rer’s Sigrigture y4 Title - Email Date

Refer 1o R 674204 through R.67 230 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission’s Claims
Department.

WCC Form # 50 Employee’s Notice of Claim and/or
Revised 9/07 - 5@ : Request for Hearing
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WCC Fle #: 1308837
Carrier File #:
: Carrier Code #:
. ~ - —Employer-FEIN. #: ——— ==~ o e

South Carolina Warkers’ Compensation Commission
1333 Main Street, Suite 500 » Post Office Box 1715
Columbia, South Carolina 29202-1715

(803) 737-5739 www.wce.sc.gov

Claimant's Name: ~_Esvin Leonel Lopez Perez SSN: Employer's Name: ~Gino's Pizza
Address: 1100 David St., Apt. 4402 riress, 532 Highway 17 N,
City: N- Myrtle Beach State: SC  zjp: 29582 :
Home Phone:  (843) 251-2396  work phone: Gity: N Myrtle Beach state: SC_ zip: 29562
Date of Injury: 5/22/2013 Insurance Carrier: N/A
Preparer's Name: _Daniel R. McCoy Law Firm: _Nelson Muliins Preparer’s Phone #: (843) 946-5670
Date of Injury or Iliness: 5/22/2013 Estimated time for hearing: 30

Complete each information blank. Clearly specify when contentions are admitted in part and denied in part. The Employer/Carrier in answer

to the claim, respectfully shows:

1. Itis D Admitted Denied the employee sustained an injury or illness on or about the date set forth in the Form 50. The reasons for denial are:
Employer denies Claimant sustained a compensable injury to any body part or organ arising out of and in the course of his employment.

2. Itis DAdmitted Denied both the employer and employee were subject to the Workers’ Compensation Act at the time in question. The reasons for
denial are: .

Employer denies it has the requisite number of employees to fall within the Act. )

3. Itis [:IAdmitted Denied the relationship of employer and employee existed at the time in question. The reasons for denial are:

4. Itis DAdmitted Denied at the time in questibn the employee was performing services arising out of and in the course of employment, The
reasons for denial are:

5. Itis DAdmitteq Denied notice of injury wés given the employer. The reasons for denial are:

6. Itis[ |Admitted Denied the employee [ | Needs [[] 1s Entitled to Additional medical care as a result of injury or illness. The reasons for
denial are: :

7. 1tis[]Admitted Denied the employee is entitled to temparary total disability for the period(s) of :

8. Itis DAdmitted Denied the employee is permanently disabled. The reasons for denial are:

9. Itis [:| Admitted Denied the employee has serious disfigurement.
10. Itis contended that an average weekly wage of $ 432.70 applies, according to attached Form 20 as provided by law.

11. Further contentions, grounds of defense, or unusual aspects are:
Employer is a separate legal entity from any other location and does not have more than one location.

a. Mediation is requested to be ordered pursuant to Reg. 67-1801 B.

Dh. Mediation is‘required pursuant to Reg. 67-1802.

[:] c.  Mediation is requested by consent of the Parties pursuant to Reg. 67-1803.

[Jd. Mediation has been conducted by a duly qualified mediator and resulted in an impasse.

Questions regarding mediation may be submitted to mediation@wecc.sc.gov.

I verify th‘g\ contents of this form are accurate and true to the best of my knowledge.

vooN i\\' e . .
AL W \!\k TN Attorney for Employer dan.mccoy@nelsonmutlins.co 8/22/2013
Preparer’s Sighattre (2 Title Email Date

Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Refer to R. 67-1801 for mediation, Questions about the use of this form may be directed to the Commission's

Judicial Department at 803-737-5675 or Iudicial@wee.sc.gov or mediation@wec.sc.gov. Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at least 30 days
from the date of filing this form,
WCC Form # 51 % Eﬂ Employer’s Answer to Request for Hearing
Revised 07/13
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* South Carolina Workers’ Compensation Commiission
. 1612 Marion Street @ Post Office Box 1715 E

* Columbia, South Carolina 29202-1715

(803) 737-5739

WWW.WCC.SC.goV

vyLL rie . dand NI S b ¥

Carrier File #: _SAF# 2013-2573
Carrier Code #:

Employer F IN #:

Claimant's Name: Esvin Leonel Lopez Perez EN:

Employer's Name: Gino’s Pizza
Address: 1100 David St., Apt. 4402 .
Address: 532 Highway 17 North
City: _N. Myrtle Beach State: _SC _ Zip: _29582
Home Phone: _(843) 251-2396  Work Phone: Gy: _N. Myrtie Beach State: _SC_ Zip: 23382
. Date of Injury: 5-22-2013 Insurance Carrier:
Preparer's Name: _Lisa Glover, Esquire Law Firm: _ SCUEF Preparer’s Phone #: (803 ) 896-5898
Date of Injury or Iliness: _5-22-2013
Complete each information blank. Specify clearly when contentions are admitted in part and denied in part. The employer/carrier in

answer to the claim, respectfully shows:

1

It is Denied the employee sustained an injury or illness on or about the date set forth in the Form 50. The reasons for denial are:
. General; thereas beennoproof.... ... . L .

It is Denied both the employer and employee were subject to the Workers’ Compensation Act at the time in question. The reasons for denial are:

Itis Denied the relationship of employer and employee existed at the time in question. The reasons for denial are:

It is Denied at the time in question the employee was performing services arising out of and in the course of employment. The reasons for deniat are:

1t is Denied notice of injury was‘given the employer. The reasons for denial are:

Itis Denied the employee Needs [ Is Entitled to Additional medical care as a result of injury or iilness. The reasons for denial are:

!

It is Denied the employee is entitied to temporary tota! disability for the period(s) of :

Itis Denied the employee is permanently disabled. The reasons for denial are:

10.

11.

It is Denied the employee has serious disfigurement.
It is contended that an average weekly wage of $ (UNKNOWN) applies, according to attached Form 20 as provided by law.

Further contentions, grounds of defense, or unusual aspects are:
See Attachment. The SCUEF moved to State Accident Fund on 7-1-13 and systems were not operable until 7-12-13, therefore an extension to

file this response is requested.

12. Estimated time needed for hearing:

I certify I have served this document pursuant to R.67-212 by delivering a copy to:

Name: SEE CERTIFICATE OF SERVICE ATTACHED

Address:

on tne

Preparer’s

1 vegify g1e con

day of _, 2013 by first class mail [] personal service [ certified mail
tints of this form are accurate and true to the best of my knowledge.

ol (ﬂ JA"" i Deputy General Counsel lglover@saf.sc.gov September 5, 2013
Signature Title Ernail Date

Refer to R

"67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission’s Judicial

Department. Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at least 30 days from the date of filing this form.

WCC Form # 51
Revised 9/07

5 i Employer’s Answer to Request for Hearing
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SO NS AL ITLI T D

11.  The Uninsured Employers Fund is informed and believes that no capitulation or other order has been' issued by

operating w1thout insurance or as an unquahﬁed self-lnsurer The Umnsured Employers’ Fund is not a proper party to
this action and is not subject to the jurisdiction of the South Carolina Workers' Compensation Commission in this case.

All affirmative and specific defenses (see Reg. 67-603), including but not limited to Section 42-9-60, Section
42-15-20, Section 42-15-40, Section 42-17-90; and fraud in the application for employment; fraud in the inducement to
sign Form 15; fraud in the initiation of the claim for benefits; pre-existing disability to allegedly injured members;
election of remedies; intervening trauma; no compensable injury by accident under Section 42-1-160; degree of disa-
bility, if any, attributable to this injury speculative; claimant's problems personal in nature and not work related.

Fund reserves the right to amend this Answer and pleéd additional defenses. This form is filed to comply with
the South Carolina Workers' Compensation Commission regulations.

Fund Fund files this Answerinre_sponse to Claimant’s Form 50, Request for Hearing, dated 7-13-2013, and
served on the Fund on 8-6-2013. :

Further, the Uninsured Employers’ Fund does not represent the uninsured employer, is not an agent for the
uninsured employer, nor a carrier for the uninsured employer.
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S.C. WORKERS' COMPENSATION COMMISSION = FIRST REPORT OF INJURY OR ILLNESS

N. Myrtle Beach, SC 29582

£ MPLOYER (NAME & ADDRESS INCL 2IP} gﬁa%lgglADMINlSTRATOR CLAIM OSHA LOG NUMBER REPORT PURPOSE CODE
Gino's Pizza

N JURISDICTION JURISDICTION CLAIM NUMBER
532 Highway 17 N.

INSURED REPORT NUMBER

EMPLOYER'S LOCATION ADDRESS (IF DIFFERENT) » LOCATION #

INDUSTRY CODE EMPLOYER FEIN

A~ 2095439

same

PHONE #
631-707-5585

CARRIER/CLAIMS ADMINISTRATOR

CARRIER (NAME. ADDRESS, & PHONE #) POLICY PERIOD CLAIMS ADMINISTRATOR (NAME, ADDRESS & PHONE NO)

None TO - N/A

CHECK (F APPROPRIATE
] sewrinsurance

CARRIER FEIN POLICY/SELF-INSURED NUMBER ADMINISTRATOR FEIN
NIA NIA NIA

AGENT NAME & CODE NUMBER
N/A

EMPLOYEE/WAGE - . .

NAME (LAST, FIRST. MIDDLE) DATE OF BIRTH SOCIAL SECURITY NUMBER OATE HIRED STATE OF HIRE
Esvin Leonel Lopez Perez None - SC
ADDRESS (INCL ZIP) . SEX _MARITAL STATUS OCCUPATIONAIOB TITLE

. D Unmarried/Single/Divorced
1100 David St. Apt. 4402 :_/lalel 0 & Food Prep
_ emale Married
N. Myrtle Beach, SC 29582 O] Unknown EMPLOYMENT STATUS
D Separated
Unknow NECI CLASS CODE

PHONE # OF DEPENDENTS
843-251-2396 unknown

RATE DAYS

il {H] oav [ monTH HORFEDAEEK FULL PAY FOR DAY OF INJURY? @ ves 0 ~o

$100.00 J weex W) OTHER: 4.32 DID SALARY CONTINUE? i YES O o

OCCURRENCE/TREATMENT -

TIME @ AM - DATE OF INJURY/ALLNESS TIME OF QCCURRENCE D AM LAST WORK DATE DATE EMPLOYER NOTIFIED

E.\_APLOY EE DATE DISABILITY BEGAN

BEGAN WORK D D @ P

M CANNOT BE DETERMINED M
5122/2013 I 5/22/2013 5/22/2013
CONTAGCT NAME/PHONE NUMBER TYPE OF INJURYLLNESS ] PART OF BODY AFFECTED
Injury/burn to skin skin on face and arms
DID INJURY/ILLNESS/EXPOSURE TYPE OF INJURYALLNESS CODE PART OF BODY AFFECTED CODE
OCCUR ON EMPLOYER'S PREMISES?
YES I wno

Gino's Pizza

DEPARTMENT OR LOCATION WHERE ACCIDENT OR ILLNESS EXPOSURE OCCURRED ALL EQUIPMENT. MATERIALS, OR CHEMICALS EMPLOYEE WAS USING WHEN ACCIDENT OR ILLNESS EXPOSURE OCCURRED

compressed air tank

ILLNESS EXPOSURE OCCURRED
cleaning

SPECIFIC ACTIVITY THE EMPLOYEE WAS ENGAGED IN WHEN THE ACCIDENT OR WORK PROCESS THE EMPLOYEE WAS ENGAGED IN WHEN ACCIDENT OR ILLNESS EXPOSURE OCCURRED

HOW 1eJURY OR ILLHESSIABNGRIMAL HEALTH CORGITION OCCURRED. DESCRIBE THE SEQUENCE OF EVENTS AND INCLUDE ANY OBJECTS OR SUBSTANCES THAT | CAUSE OF INJURY COCE
OIRECTLY INJURED THE EMPLOYEE OR MADE THE EMPLOYEE ILL

Cteaning flour off of coil when opened handle on tank causing injury

DATE RETURN(ED) TO 'WORK IF FATAL, GIVE OATE OF DEATH 'WERE SAFEGUARDS OR SAFETY EQUIPMENT PROVID$D7 D YES : D NO
7/9/2013 'WERE THEY USED? - 1 ves Jno
PHYSICIAN/HEALTH CARE PROVIDER (NAME & ADDRESS) HOSPITAL OR OFF SITE TREATMENT (NAME & ADDRESS) INITIAL TREATMENT
Dr. Mullins Doctor's Hospital of Augusta 0 No Medical Tr
Doctor's Hospital of Augusta - 1 _[] mmor:6v ewpiover
2 [ minor cunicaose
3 [ emercency care
4 HOSPITALIZED > 24 HOURS
5 D FUTURE MAJOR MEDICAL/ LOST TIME ANTICIPATED
OTHER
MITNESSES (MAME & PHONE #)
Francisco Sorce
DATE ADMINISTRATOR NOTIFIED DATE PREPARED PREPARER'S MAME & TiTLE PHONE NMUMBER
Katrina and Francisco Sorce (owner and wife) 631-707-5585
WCC FORM 12A SEE INSTRUCTIONS FOR IMPORTANT INFORMATION REPRINTED WITH PERMISSION OF IAIABC

REV. DATE 04/06
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South Carolina Workers' Compensation.Commission WCC File #:

1333 Main Street, Suite 500 Carrier File #:

onirotia, € 9202-1715 ‘ R Carrier Code #:

(803) 737-5723 . o . — : Employer FEIN #:
Claimant's Name: _Esvin Leonef Lopez Perez  sgy: None  EmployersName:  Gino'sPizza o

Address: 1100 David St. Apt 4402 Address: 532 Highway 17 N.

City: N. Myrtle Beach State: SC  zip: 29582 City: N. Myrtle Beach State: SC  zip; 29582

Home Phone: 843 251 2336  Work Phone: Insurance Carrier:  None -

Preparer's Name:  Daniel McCoy Preparer’s Phone #: 843 946 5670

Date of Injury: 5/22/2013
' month  day vyear
A. Total Wages Paid

1. Check Applicable Method:
Report of earnings of injured employee based on four completed quarters.
[ Report of earnings of injured employee who did not complete four quarters based on actual time worked.
[J Report of earnings of similar employee. Injured employee did not work sufficient time before alleged injury. Hire date:

O Report of earnings of injured employee based on alternative method because Form 20 results in a compensation rate that is not
fair and just (attach documentation to show how average weekly wage and compensation rate were calculated).

2. List total wages paid as reported to the Employment Security Cormmission on the Employer Quarterly Contribution and Age Reports during the four
quarters immediately preceding the quarter in which the injury occurred. Do not include the quarter during which the injury occurred. .

Quarter Ending Date Total Wages Paid
1st June 2012 $ 5,600.00
2nd Sept. 2012 $ 6,100.00
3rd Dec. 2012 $ 5,400.00
, 4th March 2013 $ 5,400.00 Total Paid 2. $22,500.00
3.  Ust total value of other allowances of any character made in lieu of wages during four quarters above. 3. $
Add lines 2 and 3. TOTAL WAGES PAID: 4. §22,500.00
5.  tist total number of weeks paid to employee during the four quarters immediately preceding the quarter in
_which the injury occurred. . e ol 5, 52 <~ - -

B. Average Weekly Wage
6.  To calculate average weekly wage, divide total wages (line 4) by total weeks paid (line 5).
AVERAGE WEEKLY WAGE: 6. g 432.70

C. Compensation Rate
7. The general rule for calculating the compensation rate is to multiply average weekly wage (fine 6) by .6667.
Estimate compenisation rate by multiplying average weekly wage (line 6) by .6567. See part 8 below to
determine the actual compensation rate. :

8. The compensation rate is as follows (choose one):

{1 When average weekly wage (line 6) is less than $75.00, the compensation rate is the average weekly
wage. Enter average weekly wage on line 8.

] When the estimated compensation rate (line 7) is less than $75.00 and average weekly wage (line 6) is
more than $75.00, the compensation rate is $75.00. Enter $75.00 on line 8.

] When the estimated compensation rate (fine 7) is more than the maximum compensation rate for the

"7 777 “year in which the injury occurred, enter the maximum compensation rate for the year in which the injury

occurred on line 8. .

{7 Employee-is within the exceptions listed in S.C. Code Ann. Section 42-7-65. List applicable exception
here and enter appropriate compensation rate on line 8.

[ The calculated compensation rate (line 7) applies. Enter amount from line 7 on Tine 8.

WEEKLY COMPENSATION RATE: 8, g 200-48

Employer's representative shall prepare a Form 20 and serve per R.67-211 a copy on the claimant within thirty days of beginning temporary campensation. See
R.67-1603 when no temporary compensation is paid. NOTE: Average weekly wage represents average gross pay before taxes and other deductions, WHEN THE
CLAIMANT DOES NOT AGREE WITH THE COMPENSATION RATE ON LINE 8, HE OR SHE SHOULD CONTACT THE EMPLOYER'S REPRESENTATIVE TO
TRY TO REACH AN AGREEMENT AS TO THE COMPENSATION RATE. IF NO AGREEMENT CAN BE REACHED, THE CLAIMANT SHOULD CONTACT THE
CLAIMS DEPARTMENT AT (803)737-5723. :

WCC Form # 20 ' STATEMENT OF EARNINGS
Rev. Date 3/97 : 2@ . OF INJURED EMPLOYEE
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South Carolina Workers’ Compensation Commission
1333 Main Street, Suite 500

P.0. BOX 1715

Columbia, SC 29202-1715

(803) 737-5739 WWW.WCC.SC.QOV

PRE-HEARING BRIEF
WCC File No: 1308837

Claimant's Name: Esvin Lopez Perez : Employer's Name:  Gino's Pizza

Address: 1100 David St., Apt. 4402 Address: 532 Highway 17 N.

City: N. Myrtle Beach ’ State: SC Zip: 29582 City: 'N. Myrtle Beach State: SC Zip: 29582
Home Phone:  (343) 251-2396 Work Phone: Carrier: Uninsured

Preparer's Name: David J. Canty, Esq. Preparer's Phone #: (843) 449.5304

A daim for workers’ compenghon benefits is made based on the followmg grounds:

[/]njury [] Diness [[] Repetitive Trauma

1. Compensation Rate: $366.65 2. Aww: _g 50000 Date of Injury:  5/22/2013
3. ‘Type of injury and body part(s): Gas explosion bumed face and arms.
4. Facts in controversy:

Whether Employer is subject to the Act.

5. Legal issues involved:
See attached.

Unusual aspects: gpanish-Speaking Claimant
Witnesses (designate if expert):*

Claimant, all co-workers, Katrina Sorce, Nancy Sorce, Hipolito Rivera, Emesto, Edwin

8. Exhibits: )
See attached.

9. Medical evidence (indicate report pursuant to R.67-612; deposition or appearance):
Reports Pursuant to R67-612

10. Name, address, and specialty, if any, of the treating physician:

GSRMC, 809 82nd Pkwy, Myrtle Beach, SC; Dactors Hospital of August, 3651 Wheeler Rd, August, GA; Clinical McLeod Seacoast Medical Center,
4000 Highway 9 East, Little River, SC

11. Impairment rating(s); body part(s); physician and date of opinion: None yet.

12. I am amending my Form 50/51 in the following manner:
1 Mediation
a. Mediation is requested to be ordered pursuant to Reg. 67-1801 B.
b. Mediation is required pursuant to Reg. 67-1802.
c. Mediation is requested by consent of the Parties pursuant to Reg. 67-1803.
d. Mediation has been conducted by a dufy qualified mediator and resulted in an impasse.

Questions regarding mediation may be submitted to W

1 verify the contents of this form are accurate and true to the best of my knowledge i _
I certify 1 have served this document pursuant to Reg. 67-211 by delivering a copy to_Daniel McCoy, Esq.

address PO 80x3939My11la,8m1.SC 29578 . - onthe 2w day of Aer 2014
by first class ge n /é?ﬁ?_;/pumal service.

Signature: Vi / 7 /{/ /, Ernail: mbcounsel@frontier.com

Date of hearing: AP"' 23, }0/ Time needed for hearing: 30 minutes

Questions about the use of this form should be directed to the Jurisdictional Commissioner. Refer to Regulations 67-204 through 67-211 and Regulations 67-601
through 67-615; as well as Regulation 67- 1801. File this form and proof of service on the opposing party according to R.67-611 and R.67-212. Do not send
medical reports. * Commissioners reserve the right to admit expert witnesses at hearings.

WCC Form # 58 PRE-HEARING BRIEF
Revised 7/13 Sg

23



Esvin_ Eogez Perez v. Gino‘fg Ei_zz_a
WCC File No.: 1308337

5. Hartzell v. Palmetto Collision, LL.C, (Ct. App. S.C. 2013) October 9, 2013, Ost v. Integrated
Products, 296 S.C. 241, 371 S.E.2d 796 (1988)

8. Deposition testimony of Employer, banking and tax records of employer, payroll records of
employer, medical bills. Employer's Facebook postings, records of the Secretary of State of S.C.,
Horry County property tax records, Claimant’s money transfer records.
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- South Carolina Workers’ Compensation Commission
1333 Main Street, Suite 500
P.O. BOX 1715

~" Columbia, SC 29202-1715

(803) 737-5739  WWW.WCC.SC.GOV

PRE-HEARING BRIEF
WCC File No:1308837

Claimant's Name: _ Esvin Lopez Perez Employer's Name: Gino's The King of Pizza, LLC

Address: 1100 David St., Apt. 4402 » Address: 532 Highway 17 N.

City: _N. Myrtle Beach State: SC  Zip: _29582 City:  N. Myrtle Beach State: SC  Zip: 29582
Home Phone: 843 ) 251-2396 Work Phone: () - Carrier: N/A

Preparer's Name: Daniel R. McCoy : Preparer's Phone #: (843) 946-5670

——_————_'_—______—_——_—M

A claim for workers’ compensation benefits is made based on the following grounds:
Injury [ Tliness [] Repetitive Trauma

1. Compensation Rate: 288.48 2. AWW:  $432.70 Date of Injury: 5/22/2013
3. Type of injury and body part(s): skin
4, Facts in controversy: Whether employer has the requisite number of employees to falf within the Act.
5. Legal issues involved: See No. 4, above.
6. Unusual aspects: See No. 4, above
Witnesses (designate if expert):* Gino's Pizza Corporate Representative
8. Exhibits:  See attached
9. Medical evidence (indicate report pursuant to R.67-612; deposition or appearance):

None in possession of Employer

10. Name, address, and specialty, if any, of the treating physician: Verification is needed.

11. Impairment rating(s); body part(s); physician and date of opinion: None known
12, I am amending my Form 50/51 in the following manner:

O Mediation
Oa. Mediation is requested to be ordered pursuant to Reg. 67-1801 B.
Ob. Mediation is required pursuant to Reg. 67-1802.
(e. Mediation is requested by consent of the Parties pursuant to Reg. 67-1803.
Oa. Mediation has been conducted by a duly qualified mediator and resulted in an impasse.

Questions regarding mediation may be submitted to mediation@wcc.sc.qov.

I verify the contents of this form are accurate and true to the best of my knowledge.
I certify I have served this document pursuant to Reg. 67-211 by delivering a copy to see Certificate of Service

addresss on the } (Oday of April2014 by; L1 first class postage [ certified mail [ personal service.
Signature: K /} /Y Email: dan.mccoy@nelsonmullins.com
Date of hearing: /\J Apfil 23,2014 U i Time needed for hearing: 30

Questions about the use of this form =hould be directed to the Jurisdictional Commissioner. Refer to Regulations 67-204 through 67-211 and Regulations 67-60:
through 67-615; as well as Regutation 67- 1801. File this form and proof of service on the opposing party according to R.67-611 and R.67-212. Do not send
medical reports. * Commissicners reserve the right to admit expert witnesses at hearings.
WCC Form # 58 : PRE-HEARING BRIE!
Revised 7/13 5 53



South Carofina Workers’ Compansation Commission Js : .
1333 Main-Street; Suite 500 TS - PRE H_EARING BRIEF
P.O.BOX1715 = . : . . WCC File No: 1308837
Columbia, SC 29202-1715 " . : b\ i
{(803) 7375739  www.wee.sc.gov N e B
L . ———— . -"—" _——‘"——~+~ "~ — ——— - ————3
Claimant's Name: ESVIN PEREZ Employers Name:  GINO'S PIZZA
Address: 1100 DAVID STREET, APT. 4402 Address: 532 HIGHWAY 17 NORTH
City: N.MYRTLE BEACH State: SC  zip: 29582 City: N.MYRTLE BEACH State: SC  zip: 29582
Home Phone: Work Phone: Carrier:
Preparer's Name: Lisa C. Glover Preparer's Phone #: (803) 896-5898
A claim for workers’ compensation benefits is made based on the following grounds:
[Jinjury [] Winess  [T] Repetitive Trauma )
1. Compensation Rate: 2. AWW: § Date of Injury: ~ 5/22/2013
3. Type of injury and body part(s): Face and bilateral arms
4, Facts in controversy:

Was Claimant within the course and scope of employment when an accident occurred? Amount and fype of disability; Amount and type of benefits.

5. Legal issues involved:

Whether or not the case is compensable; See No. 4 above.

Unusual aspects:
Witnesses (designate if expert):*
 Any witnesses called by claimant, or any other party.

8. Exhibits:

8. Medical ‘evidence (indicate report pursuant to R.67-612; deposition or appearance):
10. Name, address, and specialty, if any, of the treating physician:

11. Impairment rating(s); body part(s); physician and date of opinion:

12. 1 am amending my Form 50/51 in the following manner:
[] ediatio
a. Mediation is requested to be ordered pursuant to Reg. 67-1801 B.
b, Mediation-is required pursuant to Reg. 67-1802.
c. Mediation is requested by consent of the Parties pursuant to Reg. 67-1803.
d.  Mediation has been conducted by a duly qualified mediator and resulted in an impasse.

Questions regarding mediation may be submitted to mediation@wcc.s¢.aov.

I verify the contents of this form are accurate and true to the best of my knowledge.

I certify I have served this document pursuant to Reg. 67-211 by delivering a copy to_See attached Certificate of Service

address on the day of 20_._ ’
by first vl s postage .  certifjed mail personal service.

Signature: N Y - oI~ . Email: _ Iglover@saf.sc.gov

Date of hearing: ~ November 21, 2013 @ 1:30pm_Myrtie Beach Time needed for hearing:

Questions about the use of this form should be directed to the Jurisdictional Commissioner. Refer to Regulations 67-204 through 67-211 and Regulations 67-601
through 67-615; as weil as Regulation 67- 1801. File this form and proof of service on the opposing party according to R.67-611 and R.67-212. Do not send
medical reports. * Commissioners reserve the right to admit expert witnesses at hearings.

PRE-HEARING BRIEF

WCC Form # 58 :
Revised 7/13 53
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IN THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION
WCC FILE NO: 1308837

Esvin Leonel Lopez Perez, ) 30(b)(6) Deposition of
Employee, ) Gino's Pizza:
| -vs- ) Katrina Sorce
)
Gino's Pizza, )
Employer, ) o
and ) LN
) N N U i
Uninsured, )
Carrier/Defendants. )

The deposition of Katrina Sorce was taken before

Sarah B Fry, a Notary Public in and for the State of South Carolina, at

* | Nelson, Mullins, Riley, & Scarborough,3751 Robert Grissom Parkway,

Suite 300, Myrtle Beach, South Carolina 29577 on January 22, 2014

commencing at 10:05 a.m.

ADVANTAGE COURT_REPORTING
_ OF MYRTLE BEACH
7201 Enterprise Road, Myrtle Beach, S.C. 29588
.843-650-6263
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- BEING FIRST DULY SWORN, Katrina Sorce

| _testified as follows: .

EXAMINATION MR. CANTY:

‘Good morning. My name is David Canty. I represent

Esvin Lopez in the matter of his Workers' Compensation
claim. Can you state your full name for the record,

please?

o Katrina Sorce.

And what is your address? |
144 Brookgate Drive, Myrtle Beach, South Carolina
29579. ’
And by whom are you employed?
I am not employed.
You are not employed by Gino's Pizza?
No = S :
Let's look at our deposition notice. Are you an agent of
Gino's Pizza?
(TO MR. McCOY) What's an agent?
MR. McCOY: All your questions actually are
supposed to ...
I'm sorry. What's an agent? I'm SOITY.
Do you do things on behalf of Gino's Pizza?
Yes, I do. Yes.
What do you do on behalf of Gino's Pizza?
I help with payroll, collect receipts, shopping.

28
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Okay. And how long have you been doing that?
A year?

And tell me, where are you from?

Can I ask you a question? Where am I from originally, or

where do I live now?

~ Well, we have your address. Where were you born?

“Where did you graduate ...

Oh, I was born ...

... from high school?

I was born in New York City.

Where did you graduate from high school?

Oh, sorry. Yes. St. Michael's Academy.

And that's located where?

Uptown -- well, no. 33rd and 10th Avenue, I believe.
How old were you when you left New York City?
I left New York City six years ago.

Have you lived in South Carolina ...

Or five ...

... ever since? |

No.

Where have you lived since?

Long Island, prior to South Carolina.

And how long have you lived in South Carolina?
About a year.

And have you had any employment since you came to

29
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South Carolina?

~ Where did you work?

I worked at Service Channel.
What is that?
That is a company, a web-based company.
Located where?
Located in New York.
What did you do for them?
Phone operation customer service.
And how long did you work for them?
Two months.:
Which two months?
October and November of last -- no -- yeah, of last year.
And in the year that you have been in South Carolina,
you've had no other employment? |

- No.

>

Q. And have you been working for Gino's the whole time
you've been here in South Carolina?

A. Not working for them, no.

Q. Not working for them? Can I ask you, what is your
understanding of the purpose of this deposition today?

A.  Well, my understanding is that I have to provide as much
information that I know regarding the company.

Q. Are you the president or an officer of Gino's Pizza?

30
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No.

And you're not an employee of Gino's Pizza?
No. |

Are you a CPA?

No. ’

Are you a public accountant?

No.

Can you tell me anything about the accident that is the |
subject of this c\ase?

Yes.

Were you present?

No.

How do you know what happened?

My husband was in the accident.

And what is your husband's name?

Francesco.

How old is he?

Thirty-six, I believe.

Is he also from New York City?

Originally, yes.

And has he been in South Carolina the same amount of
time that you have, one year?

Yes.

And does he work for Gino's?

Yes.
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What is his position?
Manager; I-believe. - - - -
Of which location?
The King of -- this one, in North Myrtle Beach.
Do you know who the managers are of the other locations?
No, I don't. |
You have no knowledge of -- well, first of all, let's talk
about the other locations. Where are they?
There's one in Carolina Forest, and there's one in - I get --
I say it's a Food Lion shopping center off of Forestbrook
Road, I believe.

MR. McCOY: I'm going to object to the form of that
question.
Go ahead and answer.

MR. McCOY: You can answer.
Oh, okay. Yes, off of Forestbrook Road.
Is there a location in Surfside?

MR. McCOY: I'm going to object to the form of that
question. |

Not yet.

- Will there be?

Hopefully, yes.
When do you plan to open that?
I'm not sure.

Will it be before the summer?

32
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I'm not sure.

What's the address where you'll be opening in Surfside?
I don't know the address. |

Can you tell us how to get there?

Not -- I'm not really sure of how to get there, either.
Have you been there?

Yes.

How long ago?

Iike maybe about a month ago I passed by it.

Let me ask you if you know, if you're familiar with Geno's
New York Style Pizzera, P-I-Z-Z-E-R-A, and Geno's is
spelled with an E. Do you know what that entity 1s?
Geno's?

Geno's New York Style Pizzera, as if "pizzeria," but
without the secoﬂd L

No. |

You have no idea what that is?

No.

Let me ask you about Gino's Real New York Pizzeria. Do
you have any knowledge that of that entity?

No.

Let me ask you about Gino's Classic New York Pizza
Company, LLC. Do you have any knowledge of that
entity?

No.

10
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Let me ask you about Gino's, the King of Pizza, LLC.

Yes.

And Midnight Corporation, Inc.?
No. |
Gino's New York Pizzeria, LLC?
No.’

Gino's Real New York Pizza, L1.C?
No. |

Gino's New York Pizzeria?

No.

All right. Do you know who owns any of those entities?
No, I'm not sure who owns those.

Tell the Commission, if you would, about the Workers'

| Coiripensation_ coverage for any of those entitieé; if ydu

~ know?

I'm not sure of anything but Gino's, the King of Pizza.
Okay. And what do you know about the Workers'
Compensation coverage for that entity?

We recently applied for that.

And why did you do that?

To make sure that we had it to go forward, in case there
was any other incidents.
Was it this accident that caused you to obtain Workers'

Comp coverage?
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Yes.
And who is the agent for that coverage? Where did you
buy the Workers' Comp coverage?
I know it's Liberty Mutual.
Well, that would be the insurance carrier.
We went through them.
Okay. And who is the agent that sold you the policy, the
local contact, the person that you initiated this ...
I'm not sure.
You don't know who the agent is?
No.
Tell the Commission, if you would, please, what you
know about the procurement policies-of -- you say you
work for Gino's, the King of Pizza, LLC. Is that correct?
Yes.
Okay. How do they buy their flour, their -- all their raw
materials? Where do they get it from?
From food vendors. | A
And the 501 location and the Carolina Forest location, do
they do their purchasing separately?

MR. McCOY: Object to the form.
I'm not sure. I only ...
You don't know?
No.

Okay. Do you -- are you involved in any way with the

35
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advertising for Gino's Pizza?

Do you do marketing? Do you have anything to do with
Gino's marketing?

No.

Let me ask you this: if you go to the North Myrtle Beach
location and look at the sign, what does the sign say?

It says Gino's; |

If you go to the location in Carolina Forest and look at the
sign, what does the sign say?

Gino's, and I think it has like a pizza on it, or something
like that.

If you go to the 501 location and look at the sign, what
does the sign have on it?

I haven't been there.

" You haven't been to Highway 5017

I haven't been to the Carolina Forest location, no. I
haven't been at all. |

Okay. I thought you just answered with regard to the sign
at the Carolina Forest location?

I thought you said the Forestbrook. I'm sorry. 501 is the
Carolina Forest, right?

I have no idea. You tell me.

I believe that Carolina Forest is the 501 location.

Okay.

w
[#S7e)Y




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Deposition of Katrina Sorce 1/22/14 Perez v. Gino's WCC 130‘8837 . 14 |

A.

O P O PO POPFPOPRPRL>»RO PR

=l

And the Forestbrook location is the one that I believe I
answered. Sorry.

Okay. So the Forestbrook location says Gino's Pizza?
I think so, yes.

And the Carolina Forest or 501 location says Gino's Pizza?
That, I'm not sure.

Because you've never been there?

No, I've never been there.

All right. Do you do the payroll for Gino's Pizza?
Which one? ’ |

Do you do the payroll for any Gino's Pizza?

Gino's, the King of Pizza. I assist with that.

And who does the payroll?

Nancy Sorce.

~ And who is Nancy Sorce?

She's one of the -- well, she's -- I guess she's the owner.
Is she your mother-in-law?

Yes. |

Okay. And just out of curiosity, how long have you been
married to her son?

Going on six years.

Six years. Okay. So Nancy Sorce does the payroll, and
you do not? Or you assist?

I help.

Okay. And do -- does anyone in the Sorce family own or

37
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operate any pizza restaurants outside of Horry County?
MR. McCOY: Object to the form... . .

No. |

To your knowledge?

Right. Not to my knowledge.

Okay. And to your knowledge, do people in the Sorce

- family own or operate the Carolina Forest and Forestbrook

locations of Gino's pizza?
MR. McCOY: I'm gding to object to this as well.
Yes. |
Okay. Now, the lease agreement for the North Myrtle
Beach location, are you familiar with that?
Yes.
And in whose name is that lease agreement?
I believe it's ...
MR. McCOY: You can look at it.
I can look at it?
MR McCOY: Yeah.
Okay. Thanks. |
MR. McCOY: Are you going to mark that as an
exhibit or ... |

Well, let's see what she has to say.

MR. McCOY: Okay.
Nancy Sorce.

And to your knowledge, is there any sublease between

s
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Nancy Sorce and Gino's, the King of Pizza?

No.

All right. If you'd turn to the -- and that first assignment to
Ms. Sorce is dated August 2011, in the first paragraph
there? The 23rd of August, 20117

Yes. Okay, yes.

And there's a second lease modification agreement bearing
the same date?

Okay.

So Nancy Sorce is the leaseholder for that location?

Yes. |

Do you know who the leaseholders are for Carolina Forest
and Forestbrook?

No.

Now, behind that you will see Schedule K1s from 2012
tax refurns, and one reflects the shareholder Nancy Sorce
at 144 Brookgate Drive. Is that your mother-in-law?

Yes. |

And the other reflects ownership by Franceso Sorce,
Junior at the same address, Brookgate Drive. And who is
he, if you know?

My husband.

Okay. Your husband and your mother-in-law live
together?

Yes.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Katrina Sorce 1/22/14 Perez v. Gino's WCC 1308837 17

p>p>p>p>p>p>p>p>@>

o> o >

. Correct.. . _

And you live there as well?

Okay. Does anyone else live in the house?

My daughters

Okay. And your mother-in-law, is she mamed?

Yes.

And where is her husband?

In the hospital.

Okay. How long has he been in the hospital?

A few months.

What is his medical condition?

We're not sure, actually.

And what is his name?

Francesco Sorce.

Is he an owner in Gino's, the King of Pizza, LLC?

No.

And to your knowledge, your mother and father-in-law aré
the owners of that property at Brookgate Drive?

Yes, as far as.I know.

Does Gino's New York Style Pizza have a Facebook page"
Well, the King of Pizza does.

Well, let me show you this printout. Actually, let me give
you all these copies. There is, nominated for best pizza,
Geno's with an E, New York Style Pizzera. And the
address is right below that. Is that the address of the

G




10
11

12

13

14

15

16

17

18

19

20

21

22

24

25

Deposition of Katrina Sorce 1/22/14 Perez v. Gino's WCC 1308837 18

company that you -- I guess you don't work for them.

I'm not sure what your relationship is with them. You

have appeared as their witness today. Is that the same

company?

Yes. North Myrtle Beach.

Okay. And there are, in fact, more than one Gino's Pizza.

Is that correct? |

Yes.

And if someoné -- if you'd flip to the last page -- if

someone were to go to the Sun News directory -- it's the

last page of that packet I just gave you. They would see,

"Gino's Real New York Pizzeria," with locations at 3521

Belle Terre Boulevard, Myrtle Beach; 532 Highway 17

North, North Myrtle Beach; and Carolina Forest

Boulevard in Myrtle Beach. And it says, "Due to their

popularity, Gino's Real New York Pizzeria recently

opened their third location in the Carolina Forest section

of Myrtle Beach." Do you see that? |

(NODS HEAD)

Did you ior anyone on behalf of Gino's Pizza contact the

Myrtle Beach Sun News to disabuse them of the notion

that this was three separate locations for the same entity?

No.

All right. 1'd like to have that marked as an exhibit.
COURT REPORTER: Just the one page?

41
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Just the one page, yes.

-~ (PLAINTIFF'S EXHIBIT 1 WAS MARKED) - -- - — - |-

I need to get all those back, please. Thank you. To your
knowledge, how many employees were there at Gino's on
the 22nd of May of last year?

Last year, three.

And who were they?

My husband, Nick Francesco Sorce, Junior, Nancy Sorce,
and Hipolito Christopher Rivera.

Just the ...

K. -- K. Rivera. His middle initial's a K.

So just the three of them? Nancy, Francesco, and
Hipolito?

Yes.

My client did not work there?

He did work there.

Okay, so there's four, correct?

We didn't co‘nSider him an employee.

Why not?

Because he was flexible.

You did not consider him an employee, because he was
flexible? Do I understand that correctly?

Yes.

And did he or did he not work five days a week?

Most of the time, but not all of the time.

42
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Did he or did he not work eleven or twelve hours a day?
Sometimes. Not all the time.

How long had he been employed there?

I do know it's over two years working.

And help the Commission to understand exactly why he
was not considered an employee.

We considered him independent, because his hours were
based on what he could work. And if he couldn't work, he
would call last minute and not come in. He could leave
early when he wanted to. He could come in late. He
would leave in the middle of the day, if he wanted a
haircut. It wasn't something where he had to be there
during those hours.

He's an illegal alien, isn't he?

" Come to find out, yes.

And you were paying him in cash, weren't you?

Correct.

And you didn't report him to any of the taxing authorities,
did you? |

Not that I know of.

Okay. Were there any other independents that you did not
consider employees?

Two others that I know of, yes.

Okay. And what were their names?

Ernesto. I don't know his last name. I'm not sure. And

43
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Edwin. I'm not sure of his last name.

- So we've got Ernesto, Edwin, Hipolito, and my.client,.. . -~ . | . .

correct?

Correct.

Plus Nancy and Francesco. Now, isn't it a fact that the
North Myrtle Beach location is open ten'till ten, seven
days a week?

Not all the time, no.

What are the hours?

It's eleven till it stops getting busy. Then they close at this
point. It's listed as ten, but they do close earlier.

All right. And so that would be a total of approximately

eighty-four hours a week?

| Yes.

And how many employees would typically be on duty at
any particular time? |

MR. McCOY: Object to the form.
Well, three or four people would be m the store,
depending how busy. |
And my client normally worked five days a week, correct?
Correct. o
And he got five hundred dollars in cash for those five
days. Is that correct?
Yes.
And did Hipolito, Ernesto, and Edwin -- well, Hipolito is

44
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Puerto Rican, correct?

Correct.

He's a United States citizen?

Yes.

And you reported his employment, withheld taxes from
his paycheck, et cetera, et cetera?

Correct.

Edwin and Ernesto are both illegal aliens. Is that correct?
To my knowledge now, yes.

And they still work there?

Currently, yes.

Do they get paid in cash?

Yes.

And the factis at the Carolina Forest location and at the
Forestbrook location, you also have illegal aliens working
there as well. Is that not true?

I'm not sure of the ...

Okay. Tell me what you know about the accident, how it
happened.

Can I -- do I just elaborate? I'm sorry. Do I just elaborate
onitor...

Well, for organizational purposes, you mentioned that you
had acquired Workers' Comp insurance after this accident.
Let me show you two printouts from the Workers' Comp

Commission database, and I call your attention, first, to

“%
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the dates. One is July the 11th of 2013, which is about
six-weeks -after this accident, and. it says there'sno. .- - . ..

coverage for Gino's. And then the next day, July the 12th,

- the database reflects that there is coverage.

Yes.

Does it say there's just one entity, or does it say that there's
more than one entity?

There's two listed there.

One is Gino's, the King of Pizza, LLC. Is that correct?
Yes. |
And is that who you're here for today?

Yes. |

And the other is Gino's Real New York Pizza. Is that
correct? |

Yes.

And who is that?

That is -- I'm not sure who's that.

But this policy issued by Liberty Mutual covers both
entities, correct?

Yes.

Okay.

Is the other one Liberty Mutual?

Well, I'll let you look at the ...

Sorry.

... information. Let me show you that page and ask you if

46
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that accurately reflects the coverage?
For the King of Pizza, yes, but I only have the papers for
the King of Pizza. |
And who has the papers for Gino's Real New York Pizza?
I'm not sure.
Okay. I'm going to have this marked as an exhibit, and
this is a printout from the Comp Commission coverage
database.

(PLAINTIFF'S EXHIBIT 2 WAS MARKED)
And I wonder if you would look at your copy there and
tell us the names of the entities that appear in that
database? Are there not four of them?
Yes, there's four.
And what are those names?
Gino's Real New York Pizza DBA; Gino's Real New York
Pizza DBA; Gino's, the King of Pizza; Gino's, the King of
Pizza, LLCs. |
All right. Thank you. Oh, and I'm sorry. ‘Can you include
in that, tell us what the addresses are? There's two
different addresses, correct?
Yes. 144 Brookgate Drive and 532 Highway 17 North.
And the entity that you are here representing is from 532
Highway 17 North in North Myrtle Beach, correct?
Yes.

Can you explain to the Commission why the Gino's at the
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other address has coverage under the same policy?

That is your home address?

144 Brookgate Drive, correct.

Okay.

So I'm not sure.

.——-That's-ourhome-address:~ -~~~ -~ ~ ——— - - -~ |-

Let me show you a series of printouts from the database of

the Secretary of State of South Carolina and ask you to
look at the first page there, and you see three registered
agent's names, and they're all Nancy, middle initial C,
Sorce. Is that correct?

Yes. _

Oh, the third one is just ....

Well, .the third one is not ...

... Nancy Sorce?

Yes. |

And there are three entitics listéd there, correct?

Yes. |

And those entities are -- if you would read them?
Gino's Claésic New York Pizza Company, LLC; Gino's,
the King of Pizza, LLC; aﬂd Midnight Corporation,
Incorporated.

And your testimony is you don't know anything about
Midnight Corporation?

No.

48
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And what about Gino's Classic New York Pizza
Company, LLC?

No.

Don't know a thing about it?

No. _

All right. If you'd flip to the next page, Gino's New York
Pizza -- Classic New York Pizza Company, LLC.. That's -
_Ms. Sorce's a registered agent, and at what address?

144 Brookgate Drive.

And that's the address where you reside?

Yes. | |

And you don't know anything about that?

No. |

Okay. And if you would turn to the next page, Gino's Real
New York Pizza, LLC, is that the entity that you're here
for? | |

No.

Okay. Do you know who Brian Wunderlich is?

Yes. |

Who is he?

My brother-in-law.

And to whom is he married?

My sister-in-law.

And her name is?

Rosaria Wunderlich.
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Rosaria?

 Yes.

And her maiden name was?

Sorce.

Okay. And to your knowledge, what does Mr. Wunderlich
do for a living?

He works at Gino's Real New York Pizza.

Gino's Real New York Pizza, and that's located where?
I believe he's at 501.

That would be the Cérolina Forest location?

Yes.

Okay. And if you would turn to the next page, Geno's
with an E, New York Style Pizzeria, Inc. Do you know
anything about that entity?

No. '

Do you know who Gene F. Jewell the Third is?

No.

And what address does he give?

532 Highway 17 North.

And that is in North Myrtle Beach?

Yes.

And that's the address of the restaurant where my client
was injured?

Correct.

And you know nothing about that?

50
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No.

Okay. Now, if you would, turn to the next one. Gino's
New York Pizzeria, LLC. Do you know who the
registered agent is, Timothy J. Glancey, Senior?

I've heard of him.

Who -- what have you heard about him?

He used to be at the North Myrtle Beach location.

And the address is the same as the place where my client
was injured?

Correct.

Okay. And the next page, Gino's Classic New York Pizza
Company, LLC. Is that the entity that you're here for?

- No.

And who is the registered agent for that?

Nancy C. Sorce.

And that's at 144 Brookgate Drive?

Yes.

Where you live?

Yes.

And you have no knowledge of Classic New York Pizza,
LLC?

No.

Okay. And the next page, Gino's, the King of Pizza, LLC.
Is that who you represent?

No.

U
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A.

You... '

.Oh, yes. I'msorry. Yes.. .. .. ...

Okay. And that's Ms. Sorce at the same address,
Brookgate Drive?

Yes.

Okay. Now, you do payroll? Is that correct?

~Yes.

Let me show you some documents which you have
produced in response to discovery requests. Thése are
South Carolina Department of Revenue withholding
returns. Those are form number WH-1605, and they are
for the second, third, and fourth quarters of 2012, and it
looks like the first quarter of 2013, and second quarter» of
2013. I'll show you those docurnents. Are those familiar
to you?

Yes.

All right. And that is a reflection of state income tax

‘withheld from the wagesiof employees. Is that correct?

Yes. _

And if T understand correctly, you have been withholding
South Carolina state income tax for Hipolito, the Puerto
Rican, correct?

Yes.

And Francesco, Junior, which is your husband?
Yes.
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And Nancy, your mother-in-law. Is that correct?

Yes.

And my client, Ernesto, and Edwin have not had any
South Carolina tax withheld, have they?

No.

They've not had any federal tax withheld, have they?
No.

They've not had any Medicare or Medicaid premiums
withheld, have they?

No.

And you have not matched any contributions for Medicare
or Medicaid, have you?

No.

And they -- no Social Security contribution has been
withheld?

No.

Nor have you matched any Social Security contribution
for those people? |

No.

Let me ask you about those people. When they come to

‘work, do they bring their own tools?

No.
Do you provide them with the pizza cutters, the --
whatever it is you use to cook and sell pizza, do you

provide them with all those facilities? The pizza oven, the

53
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dough, et cetera, et cetera?

Tell me what they bring to work, other than themselves.
Their shirts sometimes.

And ...

Their uniforms.

And we'll get into that in a minute. Is there a schedule
posted for the employees at that location?

Now there is, yes. |

That tells which employees to be there when?

Well, it's not that they -- we don't tell them when to be
there. They tell us when they cah come in, and then we
figure it out from there.

Is there a schedule posted?

Well, not posted. Like we write it out, when they tell us
that they can come in.

Who writes it out?

Nancy or myself.

But you don't work there?

No.

You don't get paid. You dbn't work for the company?
No.

But you rﬁainta'm the schedule, you and your mother-in-
law?

Yes.
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Where are those records kept?

In the desk.

What desk?

In the drawer, the top drawer.

I'll repeat my question. What desk?

In the office, at the pizzeria.

I's at 532 North Kings Highway?

Yes.

And that's where someone would find the scheduling

records for these employees?

Yes. Well, they're not records, 1 don't think. We just like

write if they're coming in or not. And then, if they don't.

show up, we just that they didn't come in. Or like half a
day, or if they're there the whole day, or .

And all those records are in the desk drawer in North
Myrtle Beach?

Not all of them. Only recently we started doing that.
Okay. And in the case of my client, if he worked five
days, he got paid five hundred dollars in cash, correct?
Correct. '

If he worked four days, he 'go‘t paid four hundred dollars in
cash?

Yes.

All right. And never any withholding?

No.
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Q.

A.

And if he worked five days, he would have about 51xty

‘hours in.. Is that correct?--

I'm not sure how many hours, exact.

Well, let's assume for the sake of argument that he worked
ten to ten or eleven to eleven. That would be twelve hours
a day, correct?

Correct.

And if he worked five days at twelve hours a day, he
would have worked sixty hours?

Yes. | | |

And tell the Commission whether or not any employees at
that location are paid overtime.

Overtime? I don't know if -- we didn't consider it

overtime. If they worked late, we just gave them extra, if

-they had to stay or if they were able to stay, or -- it would

depend on the day.

And where would the Commission find the records of that,
the extra that they were pald‘? |

We don't have paper in ...

So if someone were to testify that the pay was a hundred
dollars a day, and if you worked sixty hours, you didn't get
any extra, you would have no records to contradict that?
No, we wouldn't be able to. -

Okay. Now, let me show you South Carolina

Unemployment -- or it's now called Department of

56
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Workforce, I believe. It used to be the Employment
Security Commission. Forms filed by Gino's, the King of
Pizza, LLC, and this looks like quarters ending June,
September, December 2012. Have ybu had a chance to
review those? Those are UCE Form 101 and Form 120.
Yes.

Do you know what those are and what they do?

I'm not sure, no.

You're aware, since you-do the payroll, that there is such a
thing as unemployment insurance premiums?

I'm not sure, no. Sorry.

Who is Linda Wines? If you look at number six, it says,
"Prepared by Linda Wines."

I believe she's the accountant.

Where is her office?

Thaf, I don't know.

Well, to your knowledge, who -- what company does the
accounting for Gino's? |

I don't know.

You do the bookkeeping, the payroll, and you don't know -
who the accountant is?

I assist with the payroll.

And you have no knowledge of who the accountant might
be?

I believe she's the accountant.
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Q. Okay. And you don't know where her office is?
A, Noldomt. .

Q. Okay. IfTunderstand you correctly, these reports of
Awages -- if you look at the first page, it shows that in the
second quarter of 2012, you had twenty-three thousand,
nine hundred twenty dollars in wages, correct?

A. Yes.

Q.  And that would be for your husband, your mother-in-law,
and Hipolito, the Puerto Rican?

A. Yes. | |

Q. Would not include Ernesto, Edwin, or my client?

A. Right. |

Q. And if you turn the page for that same quarter ending June
the 30th, 2012, and who does it indicate was paid wages?

A.. Carlo Sorce, Nancy Sorce, Francesco Sorce. -

Q. And no one else?

A. No. |

Q. Who is Carlo?

A. That's my brother-in-law.

Q. That is Francesco's brother?

A. Uh-huh.

Q. And to your knowledge, does Carlo work in the business?

A. Heusedto.

Q. Okay. Can you show me where on that quarterly wage

report it indicates that wages were paid to Hipolito?
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I don't think he started then.

Okay.

He wasn't working here yet.

Well, let's look at the third quarter, and I believe the wages

are identical. Twenty-three thousand, nine hundred and

" twenty. Is that correct?

Uh-huh.

And then ...

Yes.

And then there's a list of the employees who earned that
money on the form ...

I don't have that sheet.

On the Form 120.

I'm missing page thirty-three. Thank you.

There we go.

Thank you. Sorry.

And does that not reflect that the only employees are your
husband, your brother-in-law, and your mother-in-law?
Yes.

No one else is shown?

Correct.

And there's no question but that there were other
employees?

Yes.

Okay. Now, let's look at -- for the fourth quarter _of 2012,

59
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the wages have actually gone up by about twenty -five

‘hundred dollars, twenty-six thousand, four hundred and

twenty dollars. Does that sound right?

~ Yes.

And do you know the reason that that went up?

I'm not sure, no.

Okay. That's all I have on that. Now, let me show you
some bank statements that were produced in discovery.
It's the First Federal account. Is that the checking account
with which you are familiar?

Yes.

And take your time and look through those bank
statements, and see if you can agree with me that there is
no record in any of those bank statements of any cash
withdrawals?

No.

Is it safe to say, then, that with regard to any independents,
as you call them, such as my client, that'those people
would have been paid in cash out of .the revehues, before
the bank deposit? |

Yes.

Okay. And to your knowledge, does the lease agreement
provide for any additional rent due based upon gross
revenues? |

No, I don't think so.
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We asked for your sales tax returns, and we have not
received those. Do you know who prepares the sales tax
returns? |

Sales tax? No, but I can probably get them for you.

Oh, if you would provide those to your attorney, I would
be most grateful. And can you tell the Commission
whether these sales tax returns are prepared based on bank
deposits, based on cash register totalS, or on some other
basis?

Based on cash and bank deposits.

All right. So your testimony is that when you pay Emnesto,
and Edwin, and Esvin, and Hipolito, that you still report
those sales to the South Carolina Department of Revenue?
Yes.

And you pay sales taxes on that money?

Yes.

And if someone were to do an audit of your sales tax
returns, and looking at your bank statemerit, the sales tax
returns would reflect substantially more revenue?

Yes.

Okay. Can you tell me, to your knowledge, what is the
difference, if any, in the operations of the North Myrtle
Beach restaurant, the Carolina Forest restaurant, and the
Forestbrook restaurant? What do they do differently?

That, I'm not sure.
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Are they all pizza restaurants?

o X S e

All their signs look alike?

Not all ...

Two of the three that you have seen?

Not all look the same.

Are you familiar with the menus?

No.

So you don't know whether or not the menus are the same?
No. Oh, wait. I've been to the Forestbrook location. It's
different from the North Myrtle Beach location, yeS.

The menu is different?

Yes.

And when was that?

When was it different?

Yes. You said you didn't know where the Forestbrook
location -- by the way, Brookgate Drive ...

No, I know where the Forestbrook is, yes.

Okay. So now you've been to both Carolina F orest and to
Forestbrook? |

No. Carolina Forest is the one that I said originally I've
never been to. |

Okay. So you don't know what their menu looks like?
No, I don't.

You only know what the menu looks like in North Myrﬂe
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Beach and in Forestbrook?
Forestbrook, yes.

And they're different?
Correct.

The prices are different?

I believe so.

Lo Lo >

And your brother-in-law manages the Forestbrook

location?

>

My brother -- no.
Okay. Who does -- what location does Mr. Wunderlich
manage?

A. Carolina Forest, he does.

Q. Oh, I thought I just asked you that.

A. 1told you that when you said his name on the paper with
the LLCs or whétever,Brian Wunderlich was my brother-
inlaw.

Q. Right.

A. And he works for a different location.

Q. Okay. He manages Carolina Forest?

A.  Yes.

Q. You've never been there? You don't know anything about
it?

A. 1don't know anything about it.

Q. Who does the books and the payroll for that location?

A. Idon't know.
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You don't know. Okay. Tell me what you know about

~theaccident.- - -

MR. McCOY: Object to the form.
What -- can I ask you a question?
Sure. |
What specifically should I ...
What happened?

MR. McCOY: Object to the form. |
All right. T'll just explain what I know that happened.
Okay.
Basically, what I was told by Esvin and by my husband at
the hospital was that there was a tank in the stbre, and they
thought that it was like air pressure to blow off the flour
from underneath the refrigerator. Esvin said he had taken
the cover off, and he was helping my husband to clean the
coil, like blow off the flour. When my husband was
holding the hose, Esvin opened it up for him, and it
sounded -- my husband séid it sounded wéird, so he told
Esvin to close it. And instead of closing it, he turned it in
the wrong direction. You know, that can happen. And he
opened it more, and that's when the explosion took place.
So this would have been Esvin's fault? |
Correct.
And how long has your husband -- your husband worked

there for a year?
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Well, I think a year or two.

And correct me if I'm wrong. This is my understanding of
your testimony. Your testimony is that, as it was related
to you -- I understand you were not present -- that your
husband thought this was compressed air in this tank?
Yeah, and he was just like blowing the air onto the coils to
clear the flour.

And in fact, it was propane?

Which they did not know.

Which blew up?

Correct.

And your testimony is that, as it was related to you, your
husband had no knowledge that that was propane, and

thought that it was compressed air?

Right.

And as it was related to you, what was the reason that he -
wanted it turned off by my client?

It sounded weird. He said the air was cOming out, but the
sound of it didn't sound right. It was making a sound. So
he said, "Close it," while he was holding the hose, and it
was opened more. And that let out the whole thing.

Does your husband speak Spanish?

Some, I believe.

Do you know whether this conversation occurred in

English or in Spanish?
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He speaks to Esvin in Spanish, yes. Butl don't know

~how they spoke to each other. But when I spoke to Esvin

and him together at the hospital, they were both at the
same hospital, they both spoke to me and explained to me
what happened together. |

Do you speak Spanish?

Yes. |

Okay. So your conversation with Esvin was in Spanish at
the hospital?

Spanish and English, because he speaks some English,

- t0o. So it was broken.

Is it fair to say that Esvin was hurt worse than your
husband?

I'don't think so, no. They both had surgery.

Did Esvin go to the burn hospital in Augusta?

Yes, he did.

Did your husband?

Yes.

Both at the same time?

Yes. |

Were they released at the same time?

No.

Who was released first?

Well, Esvin didn't go to his last appointment, so I don't

know if they released him or not. He was supposed to g0
6.6

43



10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

Deposition of Katrina Sorce 1/22/14 Perez v. Gino's WCC_ 1308837

> o PO

> O

> AR

> o PO

in September.

Who was released from the hospital first?

Oh, my husband. Yes. |

Okay. How long was he in the burn center?

I think -- I'm not sure how many days. But Esvin wasn't
released, because he had gotten a fever, and they couldn't
let him out until the fever had subsided. Because we were
supposed to pick them up at the same time, and we ended
up staying in a motel, picking up my husband the next
day, and then coming back for him.

And tell the Commission, if you would, please, what the
entity that you are here representing today has paid, if
anything, for my client's medical treatment.

We paid his visits when he went in with -- on the same
day as my husband. We paid the hospital visit. We ...
How much was that? ‘

... took him to the hospitél. It was, 1 think, eighty dollars a
visit. | |
Okay. Other than the eighty dollars, anything else? |

For medical?

Yes.

We did end up making some payments on some of the
bills. |

Do you know which bills?

I think that the one -- I'm not sure which ones, but there's
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like maybe two or three.

-And-tell-the-Commission; if yourwould, please, whether ~ |~ = -

any of Esvin's pay was withheld.

No. He was not withheld pay.

No money was withheld from his pay to pay any medical
bills?

No.

Does your husband have any scarring as a result?

Yes, he does.

Where are his scars?

On his ankles.

~ And do you know if Esvin has any scarring?

No, I do not.

Have you ever met -- well, you just said you had a
conVersation with him in the hospital. You kﬁbw Esvin,
don't you?

I haven't seen him since September.

And did he have scars in September?

He had -- I didn't see the scars, because he had the wraps
like my husband had on his arms, and it's -- and his face
looked -- it was like sealed the skin, so there wasn't any
scarring that I could see. It was just fresh, from what the
doctor had explained to me for both of them of how to
take care of it, so it was healiﬁg properly. So I'm not sure

as of that time that I've seen him from then, if it's scarred

68
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or not.
Okay. Let me show you the Form 51 that you have filed
in this case, and let's go over it line by line. Do you still
deny that this accidental injury occurred?
MR. McCOY: Object to the form.
No. |
Do you still deny the employer/employee relati'onship?
MR. McCOY: Object to the form.
I'm not sure what that means. I'm sorry.
Well, if you look at number two there, I think it says it is
denied. Tell the court reporter what it says.
"Denied, both the employer and employee were subject to
the Workers' Compensation Act at the time in question.”
And number three?
"The relationship of employer/employee existed at the
time in question.”
That's denied?
Yes.
Is it still your position that he was not an employee?
Yes. |
So as we sit here today, you are telling this Commission
under oath that Esvin was not your employee?
Well, he was ... |
MR. McCOY: I'm going to object. This has been ...

See, I'm getting confused.
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MR. McCOY: ... answered multiple times here.

{A._ . Heworked withws. . .|

MR. McCOY: I think she's answered that. Hold on
one second. I'm going to object. This is like the fiftieth
time you've asked this same question. And I understand.
I'm just saying it's getting to the point now where it's been
asked and answered. You may go ahead.

Oh, okay. Well, I'm getting confused, because he did
work for us, but it wasn't like he had to be there Monday

‘through Friday, and that's his schedule, Monday through
‘Friday. He would be there Monday. He might be there

Wednesday. He might say he can't -- he's not coming in in
the morning, and We would try to call someone to come in.
And then he would come in in the afternoon. Some days,
he wouldn't show up for work. So the employee, the way
that I'm thinking that you're meaning, is someone who is
set with a schedule, and they have to be there at those
times. And if they're late, and they don't come in, they can
be liable for being fired for not being responsible. But we
didn't handle 1t that way, because we were flexible with
him. It's whatever he was Willingg to work, and if he
wanted to work. |

After he filed this Workers' Comp claim, he was, in fact,
fired, wasn't he?

No.
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- He was not?

Nope.

Your testimony ...

He was not fired.

How did he come to separate from the relationship with
Gino's Pizza, then?

He was asked to help the guy in the back, one of the guys
in the back. And he ...

" Which guy in the back, by the way? What's his name?

I think it was Edwin.

Okay.

To help him with something in the back, and he asked him
-- we asked -- well, not myself, but Nancy asked him to
help with something in the back. And to my knowledge,
throughout that day, she had said, "Can you ..." -- he was
taking a lot of bathroom breaks, so she said, "You know
what? Can you just please help him with this?" Because
you know, Edwin doesn't usually do the béck. He makes
pizza sometimes, so it's like it's back and forth. So I guess
Esvin got upset, and he took his apron off, and he threw it
down on like the trashcan. 'And he said - he said, "I'm not
doing this." And the conversation just -- from what I
know, he said, "I'm leaving." And Nancy said, "What, do
you quit?" And he said, "Yes, I quit," and he left the store,

left on his own. Because if he would have been fired, he
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would have gotten paid for the time that he was there, at

. least, or given-something. - - - - - -

So ...

So he just left and never came back, and didn't come back
the next day, either, knowing that he quit.

And who else was present, besides your mother-in-law?

I think Edwin was there.

Does Edwin still work there?

Yes.

- And who else was present?

I'm not sure who else was there.

Was your husband there?

No.

He did not witness that?

No.

Is there video surveillance in the restaurant?

I can find video of'it, yes. I can see if we still have it. 1
don't know if it's ... |

You have video surveillance?

Yes.

And tell us about the database. It's recorded digitally?
Yes.

And how far back does it go?

I'm not sure how far it stays. No, I'm not éure.

Who maintains that database?
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We -- no one really maintains it. We just let it keep
going. Like we don't really go into it.

Where ... |

Unless we have to.

... physically is it located?

Oh, it's located in the office of the store.

Is it in the hard.drive of a desktop computer?

Nd, 1 don't think so.

Where is it?

It's a system in itself that you buy with the cameras, and
I'm not sure how that records or anything like that.

And have you seen the video of Esvin quitting?

I played it, yes.

But you didn't see it?

I played it. Yes, I saw it.
So you did see it?

Yes, I did see it.

“And what do we ...

Because I wanted to make sure of what happened before I
called my lawyer.

Okay. How far back does the video record? How much
do you have of ...

Oh, I don't know how far back it records. 1 mean, what I
was trying to do with it, when that happened, I was trying

to download it, but it wasn't downloading properly. So I

(¥ D |
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just didn't think we would need it, because ...

~What does -- would the video include the accident? - - |- -

I don't think we have it that far back any more, no.

Okay. Well, that wasn't my question.

It did before, and the fire department saw it. I know that
much, because they went. into the office and saw the video
of what happened, and they deemed it an accident. But
other than that, I don't know if we still have it, and I don't
think we do, because when they came back to look at it
again, it hadn't stayed that far back. So I don't know how
far back the DVR keeps -- that machine keeps the memory |
of the video. But they did see it. |
Okay. And they said it was an accident?

Correct.

All right. Now, let me show you the Form 20 that has
been filed in this case, and ask you if you aSsisfed in the
preparation of that?
No. Wait. (TO MR. McCOY) Is this one that I wrote out?
I'm not sure.

MR. McCOY: Are you talking about the actual
typing of the ... | o
I did the ..

MR. McCOY: I think he's talking about the
providing of the actual information, when it comes to --

and I don't want to put information in your mouth -- of the
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information that's on the form for the wages.
Yes, I helped.

MR. McCOY: I filled the form out, obviously.
Yeah, T didn't fill this out, but it looked familiar to
something I was giving information on.

You provided the information on the wages earned by this
employee for the four quarters ending when?

MR. McCOY: Object to the form.

March 2013.

And doesn't it say at the top of the form that these are the
wages of an employee?

Yes, but I explained to my lawyer that this information
was based off of what we were being told, because here's
five or four days. But I did explain to my lawyer that
we're not sure if he actually, during these quarters, worked
all of that time, especially if he didn't come in.

Are you ...

But I just provided what I would -- what we were
supposed to provide, for four days for the winter and five
days for the summer.

There is a box down towards the bottom. There's actually
a list of boxes that you can check that says, "This is the
actﬁal wages. This is an estimate. This is based on the
earnings of a similar employee."

T didn't - I'm sorry. I didn't mark anything. [ mean, 1
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- don't know. I didn't even think of it.

Okay Weu tell the CommlSSIOI’[ now Where those R e CEE

numbers came from.

Those numbers came off of what we're uSually paying him
for a full week or a part-time schedule.

Do I understand ...

It's estimated.

Do I understand correctly from your testimony that you do
not have records of the actual payments to my client?

No.

And would the same be true for Edwin and Ernesto?

Yes.

And Hipolito, apparently -- he's a US citizen. Is he paid

by check or in cash?

By check.

Okay. And there's withholding'?

Yes.

But it just doesn't show up on the tax formé‘? |

I'm not sure. I'm sorry.

Okay. That's all T have on the Form 20.

Okay. o

Now, let me show you the Form 12A that has been

prepared in this case, and ask you what you know about

-that. Did you assist in the preparation of that?

Yes.
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You provided the information?
Well, not just myself. My husband, I believe, too.
And looking at that Form 12A how, is there anything on
there that's inaccurate or that you would change?
No.
That's all I have for that one.
Okay.
And if T can have the 51 back?
Yes. Do you need this back as Wéll‘?
Yes, please. Thank you. Number four on the Form 50
denies that he was performing services arising out of and
in the course of employment, and it asks you to set forth
the reasons for the denial. And although you've checked
denied, but there's no explanation given. Is it your
testimony that this did, in fact, arise out of and occur in the
scope of his employment? |

MR. McCOY: Object to the form.
Yes.
So you're saying this is not a work-related accident?
I'm sorry. No, I don't -- I didn't understand the question. I
should have said that. It haippened at work, yes.
And he was working at the time?
I believe so, yes.
According to your husband, he and your husband were

cleaning the coils on a refrigerator in the pizza shop, right?

77
54




10
11
12
13
14
15
16
17
18
19
20
21
2
23
24

25

Deposition of Katrina Sorce 1/22/14 Perez v. Gino's WCC 1308837

A.

> o P> RO

2

Yes. '

‘Okay. The next one, number five,saysit's denied that

notice was given to the employer. Is there any question in
your mind that the employer had notice of the accident?
No.

Do you know why the entity that you're here to testify for
would deny notice?

No. I'm not sure.

How much time did Esvin miss from work as a result of
his injuries? |

I'm not a hundred percent sure right now. I'm not sure
how long he was out, but -- I mean, I'm not sure. I'm
sorry. I don't know how many weeks.

Was he out more than two weeks?

I don't think éo. I'm not -- I'm ﬁdt 4

He was only out two weeks?

... sure -- no, I don't know. I don't know. I really don't
know how many weeks. I can't give you an exact.

And you contend that his average weekly wage was four
hundred thirty-two dollars and seventy cents. Is that
correct? -

Yes.

All right. Is there someone named Alan that answers the
telephone and is a cashier, or was last summer, at that

focation?
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No, he's not the cashier. He helped us a couple of days,
with his dad being in the hospital, but he doesn't ...
What's Alan's last name? |
I don't know his last name.
Who does?
Probably my husband does.
Would he have been paid in cash or by check?
He actually hasn't been paid. He told us not to pay him,
because he's helping as being a friend. That's what he told
us. |
He is working in your business, your pizzeria,
gratuitously? That is, free?
He -- yés. |
Because he's doing it as a friend?
Right.
To help you out?
Because his father's at the hospital, and my husband and
his mother have to stay with him on rotation.
And you ...
My mother-in-law's usually the cashier.
And you don't know his last name?
I'm not sure of his last name, no.
What do you think it might be?
MR. McCOY: Object to the form.
I don't know. I'm sorry. I mean, I can ask him his full
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name.
What's his -- how would you ask him? Do you have his —
phone number? |

Yes.

What's his phone number?

Do you want me to get it right now?

Yes, please. Or tell me his address. Where does he live?
That, I'm not sure. I'm not sure of his exact address.

Three four seven eight six five three seven six one (347-
865-3761).

Do you ...

And just so you know, on my phone, I have him listed as
just Alan. (TO MR. McCOY) I don't have his last name

~on my phone, right? Alan? :

MR. McCOY: I believe you.
Okay. I don't know his last name. He's friends with my
-husband, but I don't know his last name.
And you don't know where he lives?
No, because he just moved here, but I've never been to his
house, because with -- or -- and I've never asked him
where he was moving to. It's just been too hectic to visit
or to know, because we've been all over with his dad.
So you're saying he did or did not answer the phone at the
restaurant?

I think he would have, if he was there, yes.
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He did or did not act as a cashier at the restaurant?

Yes.

What else did he do at the restaurant, if you know?
That's it. That's all I know.

Okay. And your testimony is that he did that a total of
how many days? .
Recently, here and there, if we needed him. If my
husband went to the hospital or if his mother went to the
hospital.

How about last summer?

" No, he wasn't here last summer. I'm sorry.

How about ...

It's only recently now since the incident that we have -- he
hasn't -- he was not here last year at all.

Okay. How about Carlos Perez Perez? Do you know who
he 1s? |

No, I'm not sure. I'm sorry.

Okay. And is there an employee named Junior? Who is

- Junior?

I don't know a Junior, no.

No idea? And my client's name is Esvin, E-S-V-I-N, and
isn't there another employee named Eswin, E-S-W-I-N?
It's Edwin.

Edwin?

That's probably who Esvin was telling you, Edwin.
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Okay. To your knowledge, the week of the injury, on the

- 28th of May -- the injury was on the 22nd- of—May -- was-

my client paid five hundred dollars in cash?

I believe so. I'm not sure.

On the 12th of June, to your knowledge, did he receive
three hundred dollars in cash with the notation that it was
aloan? \

He asked for a loan, and we told him that he didn't have to
pay it back, because he was out of work. We said, "You
don't have to pay this back. We wouldn't expect you to,"
because he -- we were giving him the money, anyway.
And how much did you give him altogether before he
actually returned to work?

I think it was like eight -- eight hundred or nine hundred,
something like that.

Do you know who was present at the time of the accident,
other than my client and your husband, in the restaurant?
No, I'm not sure. |

Does Gino's deliver?

Yes. | |

And how many delivery people do you have, typically, in
the summertime?

Maybe one, and my husband delivers.

And who was the delivery person last summer, besides

your husband?
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That, I'm not sure.

You do the payroll, correct?

Yes.

How much did the delivery ...

Oh, they only get paid -- they don't get paid. They're -- this
year we had our -- well, okay. They don't get paid by us,
by week or by day. They get -- we have delivery fees, and
they get that plus tips. So whatever the fee that we have
for delivery, plus tips, they get a day.

And you don't know who that person was last summer?
No, not last summer. I'm not sure.

Is there more than one person, besides your husband?

No. I know last year -- this past summer, we had a
problem finding delivery guy -- a delivery person. So my
husband was doing the majority of the deliveries, because
up there, it's hard to find someone to do that, because it's
like a tourist, I guess, area, with a lot of hotels and stuff
like that. So my husband was doing a lot of the deliveries,
and it was here and there. We don't -- I don't know if we
get a lot of deliveries, but he was handling the majority of
them, so ...

Was there more than one delivery person besides him ...
Not thatT ...

... last summer?

No, not that I know of, no.

83
60




10
11
12
13
14
15

16

- 17

18

19

20

22

23

24

25

Deposition of Katrina Sorce 1/22/14 Perez v. Gino's WCC 1308837

> oo P

'

P

Lo P

Lo P

61

MR. McCOY: I'm going to change the temperature

- (INAUDIBLE) That should-do it. S

Thank you.
MR. McCOY: Yeah, sorry.
I've been cold this whole time.
Does your mother-in-law have a son named Carlos?
Yes.
And is there also another Carlos, a different person,
working at ...
That, I don't know.
... North Myrtle Beach?
That, I don't know. |
So if there was another Carlos who was paid in cash,
perhaps an 111ega1 alien, you would not know anythmg

about that'?

" I'm not sure, no.

Now, Hipolito, the Puerto Rican fellow, is he still working
in North Myrtle Beach?

Yes.

Has he at any time moved to the Carolina Forest locaﬁon?
No. o

So Hipolito will not tell us that he's ever worked for
Gino's, other than in North Myrtle Beach?

No.

He hasn't worked at Carolina Forest?

6814
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No.

And he has not Worked at Forestbrook?

Yes. |

He has worked at Forestbrook?

Yes.

Tell the Commission about those circumstances. ‘How did
he come to go from the North Myrtle Beach location, the
Forestbrook location, and I guess back to North Myrtle
Beach? Is that correct? -

Yes.

How did that come about?

Well, we only needed him to work like part-time, two
days, and he needed more time. So he went to the other
location and asked to work as well.

Are there any other employees that have worked at both
locations? |

No, not that I know of.

Are there any employees of Gino's in North Myrtle Beach
that have ever worked at either the Carolina Forest
location or the Forestbrook location?

No. | |

Who will be operating the store in Surfside?

I'm not sure who's going to be running that. There's no
employees that I know of. There's nobody set to be in

charge, which is why we're not sure when it's opening.
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Has my client ever been accused or suspected of

.- embezzlement in any fashion? - - - - - .

No. -
Do you know who Scott Relford is?
No. |
Jennifer Chester?
No.
And the last ...
‘MR. McCOY: Can I see what you marked?
Oh, no, that's not an exhibit. I just wanted you to gét the
spelling. |
COURT REPORTER: I'm sorry.
R—E-L—F—O-R-D. I'm sorry. My fault. And let me show
you that document. Does Gino's advertise in the yellow
pages or white pages? |
That, I'm not sure.
Do they post their hours?
Well, it's here on -- what site is this? Oh, it says white
pages, so it's on the white pages.
To your knowledge, is that accurate? Is Gino's open ten
till ten, seven days a week? |
No, that's not accurate.
Okay. How so?
Because they don't open the doors till eleven, and

sometimes they close early. And Sundays is twelve
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o'clock.

So ...

It could be that no one has updated it or realized it was
there, or they put it in and they totally forgot to update it,
or they just didn't do it.

And if you look at the date, it says July the 13th of last
summer? |

Uh-huh.

And that would indicate ten till ten, seven days a week,
and your testimony is that's not accurate?

That's actually not accurate. I think on our wall for our
hdurs, it specifically says eleven till ten, or maybe there's a
dot -- it's supposed to be updated with like a dot, dot, dot,
or something like that, but I don't know if they ever did
that. And Sundays is twelve o'clock.

Okay. When you applied for Workers' Compensation
coverage six weeks after this accident, how many
employees did you put down on your application to
Liberty Mutual?

I'm not sure how many, actually. I'm not sure.

Okay. And you don't know who the agent is?

No, I don't.

Do you know who would have a copy of that application?
Yes.

Who?
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Nancy might.

- Okay.

I also have some papers, but it doesn't say that on there.
Tell me about the papers that you have.
It just had a -- it just said what the coverage was, I guess.
Not the coverage, but it just said like fill out a form for
something and send it back if ybu apply for this, and I
didn't send it back, because it wasn't something that
pertained to anything that We were doing, bécause we
were in the food industry, I guess.

MR. CANTY: Please answer any questions that
Commissioner Glover may have. |

MS. GLOVER: I don't have any.

MR. CANTY: Very good. That's all I have.

MR. McCOY: 1don't have any. '
(THE DEPOSITION CONCLUDED AT 11:26 A.M.)

88
65




SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
COLUMBIA, SOUTH CAROLINA
WCC FILE NO. 1308837

EMPLOYEE/CLAIMANT: ESVIN PEREZ

(LICOPY

EMPLOYER: GINO’S PIZZA

CARRIER:

SOUTH CAROLINA WORKERS' COMPENSATION HEARING

PURSUANT TO NOTICE OF WORKERS' COMPENSATION
HEARING, THE WITHIN HEARING WAS TAKEN ON THE 23RD DAY
OF APRIL, 2014, COMMENCING AT THE HOUR OF 3:35 P.M., IN
CONWAY, SOUTH CAROLINA, BEFORE THE HONORABLE AISHA

TAYLOR, ATTENDED BY COUNSEL AS FOLLOWS:

TIMMI A. PARRISH
VERBATIM REPORTER

TIMMI A. PARRISH
COURT REPORTING SERVICES
POST OFFICE BOX 551
ROEBUCK, SC 29376
864-921-8743
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PURSUANT TO NOTICE OF HEARING, THE WITHIN HEARING
WAS TAKEN BY THE ABOVE—NAMED COURT REPORTER, A NOTARY
PUBLIC FOR THE STATE OF SOUTH CARQLINA, IN CONWAY, SOQUTH
CAROLINA.

* * Kk Kk % * Kk ok K % * ok k% K

BY COMMISSIONER TAYILOR:

TODAY IS WEDNESDAY, APRIL 23RD, 2014. WE ARE
HERE ON WORKERS’ COMP FILE NUMBER 1308837. THIS IS
THE CLAIM OF MR. ESVIN PEREZ, WHO IS REPRESENTED
TODAY BY MR. DAVID CANTY. THE EMPLOYER IS GINO’S
THE KING OF PIZZA, LLC, WHO’S REPRESENTED TODAY BY
MR. DANIEL McCOY. THE SOUTH CAROLINA UNINSURED
EMPLOYERS FUND IS ALSO PRESENT HERE TODAY,
REPRESENTED BY MR. CLARKE McCANTS.

WE ARE HERE TODAY PURSUANT TO THE CLAIMANT'S
FORM 50, REQUEST FOR HEARING. WE’VE HAD A VERY
LENGTHY PREHEARING CONFERENCE, AND SO IT IS THE
COMMISSION’S DETERMINATION TODAY THAT THE SOLE ISSUE
AND PURPOSE OF TODAY’S HEARING IS TO DETERMINE THE
ISSUE OF JURISDICTION AND THAT’S TO WHETHER THE
EMPLOYER, GINO’S THE KING OF PIZzA, LLC, WAS SUBJECT
TO THE ACT BY WAY OF HAVING FOUR OR MORE EMPLOYEES
AS REQUIRED UNDER THE ACT.

I WILL ALLOW THE PARTIES TO PUT POSITION

STATEMENTS ON THE RECORD. HOWEVER, PRIOR TO DOING
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SO, ARE THERE ANY OBJECTIONS TO APAs, JURISDICTION,
VENUE, OR ANY OTHER ITEMS? MR. McCANTS? I MEAN,
MR. CANTY? I'M SORRY.

BY MR. CANTY:

NONE, YOUR HONOR.

BY THE COMMISSIONER:

OKAY. MR. McCOY?

BY MR. McCOY:

JUST THE JURISDICTIONAL ISSUE THAT WE WERE

DISCUSSING AS FAR AS WHETHER THE ACT APPLIES.

BY THE COMMISSIONER:

THANK YOU. MR. McCANTS?

BY MR. McCANTS:

SAME AS ANNOUNCED BY MR. McCOY.

BY THE COMMISSIONER:

OKAY. WITHOUT OBJECTION THE COMMISSION. FILE
BECOMES A PART OF THE RECORD WITH THE EXCEPTION OF
SELF-SERVING DECLARATIONS AND UNSTIPULATED MEDICAL
REPORTS. AS I STATED EARLIER, THE PURPOSE OF THE
HEARING IS TO DETERMINE JURISDICTION, SO THAT IS THE
SOLE ISSUE TODAY.

MR. CANTY, YOUR POSITION STATEMENT, PLEASE?

BY MR. CANTY:

YOUR HONOR, OUR POSITION IS THAT THERE ARE MORE

THAN ENOUGH EMPLOYEES TO MEET THE STATUTORY
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REQUIREMENT FOR JURISDICTION, AS THE CLAIMANT’S
TESTIMONY AND THE ADMISSIONS OF THE EMPLOYER IN THE
30(b) (6) DEPOSITION WILL DEMONSTRATE.

BY THE COMMISSIONER:

MR. McCOY?

BY MR. McCOY:

YOUR HONOR, I UNDERSTAND MR. CANTY’S POSITION.
HOWEVER, DURING THE 30(b) (6) DEPOSITION THERE WAS
NOT A DISCUSSION AS TO THE ACTUAL EMPLOYMENT NATURE
OF THE EMPLOYEES THAT WERE NAMED. I THINK THAT THE
COMMISSION WILL FIND THAT THERE AR? NOT FOUR MORE
REGULARLY EMPLOYED EMPLOYEES AT THE GINO’S THE KING
OF PIZzA, LLC, LOCATION AT ISSUE TODAY, BASED ON THE
FACT THAT MULTIPLE ARE- MEMBERS -OF THE LLC AND -
SEVERAL OTHERS ARE CASUAL EMPLOYEES NOT WORKING ON A

CONSISTENT, REGULAR BASIS AND CASUAL EMPLOYEES AS

DEFINED BY MULTIPLE CASES IN THE COURT OF APPEALS OF

SOUTH CAROLINA AND THE SUPREME COURT OF SOUTH
CAROLINA.

BY THE COMMISSIONER:

THANK YOU. MR. McCANTS?

BY MR. McCANTS:

THANK YOU, YOUR HONOR. THE UEF'S POSITION IS

THE SAME AS SET FORTH BY MR. McCOY.

BY THE COMMISSIONER:

92

o
:
%




10
11
12
13
14
15
16
17

18

20

21

22

N
>

[\
n

OKAY, THANK YOU. .NOW, I UNDERSTAND WE HAVE AN
INTERPRETER PRESENT. MADAM COURT REPORTER, WILL YOU
PLEASE SWEAR THE INTERPRETER.

BY THE COURT REPORTER:

MA’AM, IF YOU WOULD RAISE YOUR RIGHT HAND,
PLEASE.
* Kk x x K * x *x Kk ¥ * k * * *
THE INTERPRETER WAS DULY SWORN TO INTERPRET THE
PROCEEDINGS ACCURATELY, IMPARTIALLY, AND TO THE BEST OF
HER ABILITY: |

MERCEDES GUARDINO,

BEING FIRST DULY SWORN, INTERPRETED ON HER OATH AS
FOLLOWS :

BY THE COMMISSIONER:

WILL YOU PLEASE SWEAR THE CLAIMANT.

BY THE COURT REPORTER:

{F YOU WOULD RAISE YOUR RIGHT HAND, PLEASE.
* Kk * Kk * * * x Kk * B S I R |
THE WITNESS WAS DULY SWORN TO TELL THE TRUTH, THE
WHOLE TRUTH, AND NOTHING BUT THE TRUTH CONCERNING THé
MATTER HEREIN:

ESVIN PEREZ,

BEING FIRST DULY SWORN, TESTIFIED ON HIS OATH AS
FOLLOWS::

BY THE COMMISSIONER:
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MR. PEREZ, I’'M GOING TO INSTRUCT YOU -- DO YOU
UNDERSTAND SOME ENGLISH?

BY THE WITNESS:

A LITTLE BIT.

BY THE COMMTSSIONER:

AND FOR PURPOSES OF THE RECORD, EVEN IF YOU
UNDERSTAND THE ENGLISH QUESTION I'M GOING TO ASK YOU
TO ANSWER IT IN .SPANISH SO THAT THE INTERPRETER CAN
THEN INTERPRET IT, EVEN IF YOU -- TRY. I KNOW IT’S
HARD, BUT JUST TRY. |

BY THE WITNESS:

OKAY.

BY THE COMMISSIONER:

ALL RIGHT.

BY MR. CANTY:

THANK YOU, YOUR HONOR. MAY IT PLEASE THE
COURT. -

DIRECT EXAMINATION BY MR. CANTY:

Q. WOULD YOU STATE YOUR FULL NAME FOR THE RECORD,

PLEASE.
A. ESVIN LEONEL LOPEZ-PEREZ.
22 Q. AND DID YOU WORK FOR GINO’S PIZZA?
23 A. AT THIS TIME, NO MORE.
24 BY MR. CANTY:
25  YOUR HONOR, I WOULD ASK THE COMMISSION TO
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INSTRUCT THE WITNESS NOT TO ANSWER IN ENGLISH, NOT
TO AN