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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

SunTrust Mortgage, Inc., Respondent,
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Mark Ostendorff, Appellant.
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S. Jackson Kimball, III, Master-in-Equity

Unpublished Opinion No. 2016-UP-318
Submitted May 1, 2016 — Filed June 22, 2016

AFFIRMED

Mark Ostendorff, of Central, pro se.

Brian Steed Tatum, of Charlotte, North Carolina, for
Respondent.

PER CURIAM: Mark Ostendorff appeals the master-in-equity's order finding
SunTrust Mortgage, Inc. (SunTrust) was entitled to a foreclosure of its mortgage
and the mortgaged property (the property) would be sold at public auction. On
-appeal, Ostendorff argues the master-in-equity erred in (1) allowing the hearing to
proceed in his absence because he did not receive notice of the foreclosure hearing,



(2) allowing a surprise witness to testify, (3) considering SunTrust's witness
credible, (4) putting the property up for sale when Ostendorff was not given notice
of the sale, (§) allowing the hearing to proceed without requiring SunTrust to
provide a bond on the property, (6) allowing the foreclosure hearing to proceed
without taking Ostendorff's position, (7) granting foreclosure when SunTrust never
provided discovery, (8) allowing the foreclosure hearing to commence while a
compulsory counterclaim was being considered by the South Carolina Supreme
Court, and (9) determining the judgment amount when the compulsory
counterclaim was still on appeal. Additionally, Ostendorff argues he was denied
due process and equal protection because he was not present at the hearing and not
provided discovery. We affirm pursuant to Rule 220(b), SCACR, and the
following authorities: S.C. Dep't of Transp. v. M & T Enters. of Mt. Pleasant,
LLC, 379 S.C. 645, 658, 667 S.E.2d 7, 14 (Ct. App. 2008) ("It is well settled that
an issue must have been raised to and ruled upon by the [master-in-equity] to be
preserved for appellate review."); Rule 60(b)(1), SCRCP ("[T]he court may relieve
a party or his legal representative from a final judgment, order, or proceeding for
the following reasons: (1) mistake, inadvertence, surprise, or excusable

neglect . . . ."); Goodson v. Am. Bankers Ins. Co. of Fla., 295 S.C. 400, 402, 368
S.E.2d 687, 689 (Ct. App. 1988) ("Although most often used when relief is sought
from a judgment by default, Rule 60(b)(1) applies to any final judgment.").

AFFIRMED.!

SHORT and THOMAS, JJ., and CURETON, A.J., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.
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Appellant Ostendorff requests this Court for a Rehearing on its decision to Affirm the lower Court’s
Order of Foreclosure. Appellant Ostendorff’s request is based on:

Johnson v. South Carolina Nat’l Bank,292 5.C.51,354 SE 2d 896 (1987)....the court is boqnd by the jury’s
determination of the factual issues... ‘

C & S Real Estate Servs., Inc. v. Massengale, 290 S.C. 299,350 S.E. 2d 191 (1986)...4) if the complaint is
equitable and the counterclaim legal and compulsory, the defendant has the right to a jury trial on the
counterclaim...

1) Thatthe compulsofy counterclaim was an issue of fact, not one of law.

2} That Appellant demanded a jury trial on that compulsory counterclaim.

3) That any findings of that jury trial would be bearing on any decision for any ,if at all, on a
subsequent foreclosure hearing.

S.C. Code of Laws, Section 18-9-280. Written opinions required; memorandum opinions.

When a judgment or decree is reversed or affirm by the Supreme Court every point made and
distinctly ....shall be concisely and briefly stated in writing....

4) That Appellant’s denial for Petition for Writ from the South Carolina Supreme Court on the
dismissed counterclaim was not considered as being denied discretionary review by The United
States Supreme.Court and thus not appealable to The United States Supreme Court.

Tolk v. Weinstein,265 S.C. 546, 220 S.E. 2d 239 (1975).

5) That the trial court’s dismissal of appellant’s cdmpﬁlsory counterclaim was not supported by the
evidence - '

Callen v. Callen,365 S.C. 618, 620 S.E. 2d 59 (2005). The trial court is under duty to delay the trial for
purpose of ascertaining.....inclu.d.ing prior knowledge of the name by that party.

6) That at the foreclosure hearing, Appellant was denied to cross examine a witness that was
unknown to Appellant. The witness’s name was not known to Appellant in all of his dealings with
SunTrust. _ , : ‘

" 7) That Appellant would show the court through cross examination of SunTrust’s witness that
Appellant was never in breach of his construction loan agreement and that SunTrust caused
.. material interference of Appellant’s later inability to make monthly payments.

8) That the trial court judge never asked SunTrust’s witness why SunTrust stopped Appellant’s
construction draw requests. '

9) That the trial court judge never asked SunTrust’s witness why SunTrust never sent Appellant any

notice of breach, as required in the loan agreement, prior to stopping construction draw
requests. ’

a



10) That at the foreclosure hearing, Appellant was denied to show the court through cross
examination that the witness had no knowledge of SunTrust’s securitization process, and that
SunTrust was not the real party in interest. Appellant has made numerous claims that SunTrust
was not the real party in interest any requested from SunTrust the name(s) of the real party in

 interest. ' i

11) That the trial court judge never asked SunTrust’s witness to explain in any depth SunTrust’s

securitization process to ensure that the witness was of any credibility.

Appellant requests this Court to Rehear its decision to Affirm. Appellant requests that this case
be remanded back to a lower court to hear the original compulsory counterclaim with a jury as
the finders-in-fact.

July 1, 2016

e

‘Mark Ostendorff

(U\)
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FORM4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF York :
IN THE COURT OF COMMON PLEAS £0-RECE|VED CASE NO. 2007-CP-46-4305_

inTrust Mortgage, Inc '_ ) 20'306‘{ _9 gb.{aég Ostendoff
FLANTEES) - DAVID HAHiTon  PEFENDANTE)

CHECK ONE: - yarr e &S,
0 JURY VERDIC’I‘ This action cime Béefore‘the court for a trial by jury. The issues

have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court.
‘ The issues have beon tried or heard and a decision rendered.
[0  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_] Other
[[]  ACTION STRICKEN (CHECK REASON): (] Rule 40(j), SCRCP; [] Bankruptcy;
(] Binding arbitration, subject to nght to restore to conﬁnn, vacate or modify
arbitration award; [} Other.
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[] Affirmed; [] Reversed; [ ] Remanded; [ Other
.- NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADNHNISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

iT IS ORDERED AND ADJUDGED _ . See attached order (Formal order to follow)
' : ‘ D Statement of Judgment by the Court:

d

Dated at York, South Carolina, thxsj;%’cﬁy of October 2013.

_ PRESIDING GE

This judgment was entered on the 1st day of October 2013, and a copy mailed first class this

0| day of O 20 ‘5 to attomeys of record or to parties (when appearing pro se) as follows )
Brian S. Tatum ’ , Mark Ostendorff,‘ pro se
PO Box 11250 137 King Street
Charlotte, NC 28220 o IR Centra}, SC 29630 .
ATTORNEY(S) FOR PLAINTIFF ' "‘ATTORNEY(S) FOR DEFENDANT

 CLERK OF COURT

SCCA SCRCP Form 4 Revised 06/2008




Fien. :
STATE OF SOUTH CAROLINALED pFC;:’ (NITHE COURT OF COMMON PLEAS

2013 B
COUNTY OF YORK (T-9 my : 26 CASE NO.: 2007-CP-46-4305
SunTrust Mortgage, Inc., DI‘WD H,‘ f'ﬂLT "

b .
Plamtlﬁ’(s) ' “*‘ v’ra TV, e
v ORDER AND JUDGMENT OF
Mark Ostendorﬁ : ' FORECLOSURE AND SALE
- Deficiency Demanded
Defendant(s)
Appea-rances:: " Brian S. Tatum, Plaintiff’s Attorney

Rich Willits, VP at SunTrust Mortgage, Inc.
Mark Osﬁep&}orﬂ', Defendant pro se
Pursuant to Rulés 53 and 71 of the South Carolina Rules of Civil Procedure (hereinafter
“SCRCP”), this matter was réferréd to me to make appropriate findings of fact and conclusions
of law, with authority to 'Ienter a final judgment in the cause. Any appeal from this Report of
Judgment of Foreclosuré and Sale shall be directly to the South Carolina Court of Appeals.

Hearing was held, attended by attomeys of record and testimony was taken, which is

‘reported herewith. From the tesnmony and evidence I conclude as follows

FINDINGS OF FACT

1 The Amended Lis Pendens was filed on November 30, 2007.

2. The Amended Summons and Complaint was filed on November 30, 2007.

3. Service was made ﬁpon the Defendants named. in this Report as shown by the
Affidavits of Service filed herein. |

4, All Defendants wére ﬁoﬁﬁed of the time, date, and place of hearing in this matter,

as evidenced by the Affidavits of SérVice ﬁle_d herein.
S 0—

|




5 | For value reoeived,' Mark t)stendorff (hereinafter referred to as the
“Mortgagor(é)”) made, e>tecuted and delivered a Note, dated March 29, 2006, promising to pay
to the order of SunTrust Mortgage; Ine. the sum of $400,000.00, with interest at the rate of
6.74% t)er annum. |

6. To better secure' reph&ment of the Note the Mortgagor(s) made, executed, and
delivered to SunTrust Mortgage, Inc a Mortgage dated March 29, 2006, covering real property
which is located in York County The Mortgage was récorded on August 28, 2007 1 in the Office
of the Regtster of Deeds/Clerk of Court for York County in Book 07985 at Page 00302.

7. The recorded Mortgage constitutes, and is, a First hen on the subject property.

j18. - The title holders of record of the subject property as of the filing of the Lis
Pendens in this action were Mark Ostendorff the ongmal mortgagors.

_9. The Note and Mortgage contain the following terms and conditions:

a. The Plaintiff’ shall be entitled to receive on the first day of each and every
month installment payments which are amortlzed over the penod of time which is set forth
therein and in the event of a default in payment of any monthly installment the Plaintiff is
entitled, after first glvmg thlrty (30) days pnor notice, to accelerate the entire indebtedness and to
demand payment thereof w1thout further notice.

b. .The Plamtlﬁ‘ shall be ent1tled to receive late charges for any monthly
installment payment wh1ch is overdue.

c. The Mortgagor(s) sha.ll be requxred to prov1de insurance to protect agamst loss
to the property and certam mtmmal escrow -funds shall be estabhshed and maintained with the

Plaintiff for the purpose of paying for such insurance.
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d; The Mortgagor(s) -s_hall be required to pay for all costs of property taxes
assessed by goyermnentai aumoﬁdee and certain minimal escrow funds shall be established and
mamtamed with the Plninﬁﬁ 'for tne pnrpose of paying such taxes. |

. e :The’ Mon;gegor(s): shall at the Plaintiffs option, be required to provide
mortgage insurance to protect the Plamuffs interest in securing repayment of the mortgage loan
and certain mlmmal €SCTOW funds shall be established and maintained with the Plaintiff for the
purpose of paying for such insurance.

f. The Plaintiff is entitled to be reimbursed for all expenses which it shall incur in
pursuing the tentedies to. which .it is entitled in the event of a default by the Mortgagor(s),
including reimbursement of ite reesonable attorney’s fees and costs of title evidence.

g. The Mortgage is NOT owned, securitjzed or gnaranteed by Fannie Mae,
Freddie Mac or by a servicer paxtc1patmg in the Home Affordable Modification Program (HMP),
and is not subject to modlﬁcatlon under the HMP for the following reason(s): The property is
vacant. .

‘1'0 Payment due on the Mortgage Note has not been made, the Plaintiff's prospects
for repayment have been 51gruﬁcantly impaired and the Plaintiff has elected to accelerate
payment of the entire mdebtedness and has placed the Note and Mortgage in the hands of its
attomey of record herein for collection. |

11. Having considered the nature, extent and difficulty of the services rendered (the
field of mortgage foreclosures being a unique area of practiee); the time involved in teviewing
the various loan documents; performing the title search; preparing the pleadings; and preparing
for, and attending, hearings; the professional standing of _Plaintiﬁ’ s attorney; the fee customarily

charged in this jurisdiction for similar services; and the beneficial results obtained for the

s 4




Plaintiff, I .ﬁ.nd.'t‘hat the sum of $'13,420_.00 is a reasonable attorney’s fee for the Plaintiff’s
attorney for services performed and anticipated to be performed until final adjudication of the
within action. Services anticipated' to be performed until final adjudication contemplates
completion of this matter w1thm a reasonable time and does not include exceptional,
unanticipated circumstances delaying conclusion beyond a reasonable time. In such event the
Plaintiff may apply to this Court for such additional expenses of collection and attorney’s fees as
may be reasonable under the circumstances.

12 ‘The. axhoupt due and owing on the note and mortgage, with interest at a rate
provi&e& invthe note and ‘otlller cests and expenses of collectien, including attorney’s fees,
secured by the note and mortgage is as follows:

: azoff good througg 10/01/2013:
Principal 393,042.10

Interest  170,302.99
Taxes . . 17,390.72
BPO 975.00
Atty fees  13,420.00
Total $595,130.81

Reinstatement good thru 10/01/2013:
Interest  170,302.99

Taxes 17,390.72
BPO - 975.00
~ Atty fees  13,420.00
Total ~ $202,088.71
_13.  If the amount of mterest wh1ch is set forth in paragraph 12 (b) above is not
calculated through the date of this Judgment, the Plaintiff is entitled to such additional interest as
shall accrue on the pnncxpal indebtedness at the rate of 6.75% per annum from the date to which
it is calculated in this judgment order up. through the date of this judgment order and shall be
A
= <




added to .the above stated | “Total Indebtedness” to comprise the amount of judgment
rndebtedness determmed and entered herem |

14 - Interest aﬁer the date of Judgment shall accrue at the legal rate.

| 15 ' The Plaintiff reserves the right to a personal or deficiency judgment pursuant to S. C.
Code Ann. Section 29-3-6’60>(1976)... o '

16. The hereinafter narned Defendant(s) may have some interest in or lien upon the
premises covered by the Mortgage set herein, or some part thereof, but Plaintiff alleges that such
interests or hens are junior or subordmate to the lien of the Plamtrﬁ’ s Mortgage or do not attach
to the property which is the subject ‘of this action, or have been paid in full and not satisfied of
~record. Said liens or interests ‘ar'e of record in the Register of Deeds or Clerk of Court and are
described as follows: |

| ' “CONCLUSIONS OF LAW
Based upon the above Findings of Fact, I conclude the following:
"nl. ' The Plamtrff should have ]udgment of foreclosure of its -mortgage; and the
mortgaged property should be ordered sold at public auction after due advertisement.

2. There is due to the Plaintiff on its note __and mortgage the sum .of $ 595,130.81,
representing the Total Indebtedness which is due to the :Plainﬁﬂ‘ as set forth in paragraph 12 of
the Findings of Fact, togetlrer .v;rith‘interest thereon at the rate provided in the Note to the date
hereof as set forth in paragraph 13 of the Findings of Fact, which shall, and hereby does,
constitute the total judgrnent debt due to the Plaintiff. Interest after the date of judgment shall
accrue at the legal rate. :

3. The Defendant(s) liable for the aforesaid mortgage debt shall, prior to the date and

time of sale of the subject property, hereinafter described, pay to Plaintiff, or the Plaintiffs

s




attorney, the amount of the Pladnﬁff’e debt as aforesaid, together with the costs and
disbursements of this actionv.j

4. On default of peyment by the Defendant(sj liable for the Mortgage debt prior to
the date and time of the sale, the mortgaged premises, hereinafter descnbed shall be sold by the
undersigned at public auchon, at the York County Courthouse, in the C1ty of York, County and
State éforesaid, on some convenient sales day hereafter, on the following terms:

- A . ..F.OR" CASH: The undersigned s]dall require a deposit of 5% on the
| emoudt of the bid .(in. ces.h“or'equivalent) the same to be applied on the purchase price

enly upon comphanee w1th !thle' bid, but in the case of non-compliance within thirty (30)

days the same to be forfeited and applied to the costs and then to the Plaintiff’s debt.

B. Iﬁterest on the balance of the bid shall be paid to the date of
compliance at the leéal rete. :
| C. The sale shall be subject to taxes and assessments, existing
easements and restrietiods ef eecord and the following eenior encdmbrances and liens:
’ D. The purchaser to pay for the deed and the cost of recording the deed.

5. Ifthe Plamtlff is the successful bidder at the said sale, for a sum not exceeding the
amount of costs, expenses and the indebtedness of the Plaintiff in full, the Plaintiff may pay the
undersigned only the amount §f the costs and expenses, crediting the balance of the bid against
the PlaintifP's indebtedness. |

6. Plaintiﬁ‘ is eddiledv;e ; deﬁcieney judgment as set forth herein in the event the proceeds

of the sale are insufficient to satisfy the indebtedness.
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7 | The undersigned shall, by advertisement according to law, give notice of the time
and place of sale and the terms thereof; and shall execute to the purchaser, or purchasers, a deed
to the premises sold.

| 8. The Plaintiff, or apy‘o-ther party to this action, or any other person may become a
purchaser at such sale. N |
9. Upon such- sale'be'ing.'made, should the successful bidder, or his assignee, fail to
comply with the terms thereof w1th1n thirty (30) days after the date of sale, then the undersigned
may re-advertise tﬁe prer.;uieeéjfor sale on.the next, or some subsequent, sales day, at the risk of
the highest bidder, and.so‘ ﬁom t_irae to time thereafter until ﬁﬂl compliance shall be secured.

10.0 © If ﬁePiaintiﬁ' | ora representative of the Plaintiff shall not be present at the sale,

this Court shall postpone the sale to the next available sale date. |
1 1. The undersngned sha.ll apply the proceeds of the sale as follows
| FIRST To the payment of the amount of the costs and expenses of this
action, mcludmg any Guardzan Ad Litem fees or fees of attomeys appointed under Order
of Court; and |
NEXT To the payment of the Plaintiff, or the Plaintiff’s attorney, of the
amount of the Plamnffs indebtedness or so much thereof as the purchase money will pay
against the same;
|  NEXT: Any Asurplus will be held pending further Order of this Court

- pursuant to Rule 71(c) SCRCP

- 12. " Each Defendant named herein, and all persons whomsoever claiming under such
Defenda.nt(s) shall be, and are forever barred and foreclosed of all right, title, interest and equity

of redemption in the said mortgaged premises so sold, or any part thereof.
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13.  The deed of conveyance mnde pursuant to this judgment and said sale shall
contain the names of only the Plaintiff, the Defendant(s) who was/were the title holder of the
mortgaged property at the ume of the filing of the Lis Pendens, and the Grantee and the Register
of Deeds and/or the Clerk of Court is hereby authorized to omit from the indices pertaining to
such conrleyance fhe names of all parties not contained in said deed.

14 The undersigned'hereby retains jurisdiction to do all necessary acts incident to
this foreclosure actlon, mcludmg, but not lumted to, the issuance of a Writ of Assistance and the
disposition of any surplus funds pursuant to Rule 71 (©), SCRCP

15.  After the Order Confirming Sale and Disbursements has been issued and filed, the
undersigned shall direct the Register of Deeds and/or the Clerk of Court to release of record the
mortgage liens being foreclosed | |

16. Pursuant to Rule 77 (d), SCRCP, the Clerk of Court shall serve a notice of entry
of this judgment upon all parues who are not in default for _farlure to appear herein.

17. In the event tlie suecessﬁﬂ bidder is other than the Defendant(s) in possession
herein, the Sheriﬁ' of York County ‘upon receipt of a Writ of Assistance or other order of
ejecunent is autnorized anc_l directed to eject and remove from the premises the occupant(s) of the
property sold, together with any "and all personal property located thereon, and to put the
successful bidder, or his assigns, m full, quiet, and peaceable possession without delay, and to
keep the successful bidder or‘his assigns in such peaceable possession.

18. In the event the successful bidder is other than the f)efendant(s) herein and the
occupants have volunta.rily' r/acnted the premises or have been ejected ﬁom the premises leaving
furnishings, fixtures and items not subject to the Plaintiffs mortgage, the Plaintiff is authorized

~ to remove therefrom all furnishings, fixtures and items not subject to the lien of the Plaintiff's
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mortgage, which personéﬂ ﬁroperty shall be deemed abandoned and shall be removed by the

Plaintiff or its agents from the subject property by placing said personal property on the public
street or highway or by any other means.
19.  The following is a description of the premises herein ord/ered to be sold:

All that certain piece, barccl or lot of land with the improvements thereon, if any,
situate, lying and being in the County of York, Sate of South Carolina, being shown
and delineated as Lot 86 on a plat of Oxford Subdivision, Phase V, drawn by

_ Precision Surveying, Inc., dated April 23, 2001 and recorded in the Office of the
R.M.C. for York County in Plat Book B-229, Page 6 reference being made to the

" same for a more complete and accurate description; all measurements being a little ;

" ‘more or less.
i Being-'the same bfoﬁé;ty conveyed to Mark Douglas Ostendorff by Deed from
Penton Group, Inc., dated September 27, 2001, recorded October 2, 2001 in Book
3890, Page 190, York _County, South Carolina Records.
1207 Cabin Creek Court, Fort Mill, SC 29715

TAX MAP NUMBER: 776-00-00-107

AND IT IS SO ORDERED, ADJUDGED AND DECREED

York, South Carolina
) 7 S. Jackson Kimb:
( ; / ~,2013. . Master In Equity for York County

ATTORNEY FOR THE PLAINTIFF: A% q
Brian S. Tatum , i

S.C. Bar No,: 73975 .

P.0. Box 11250

Charlotte, NC 28220

(704) 307-4197

0720934sc
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(O JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.
[] DECISION BY THE COURT. . This action came to trial or hearing before the court. The issues have been tied or heard
" and a decision rendered.
(0 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [J Rule 41(a),
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Settled); _ [ other:
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(] Binding arbitration, subject to nght to restore to confirm, vacate or modify a.rbltratlon award
[Jother: . .

-D;Sté_teme‘m. of Judgmet by the Court:

ing appeal.

Dated at YoOX . South Carohna, thxsﬁ' ay of June, 2010.

i A endttl

S. JACKSON KIMBALL, SPECIAL CIRCUIT COURT JUDGE.

.
This judgment was entered on the \_}(-Ahe 30 2iganda copy mailed first class this

“June M 2015 " to attornéys of record or to-parties (when appearing pro se) as follows:
Jay G Anderson Morris Schnelder & Prior LLC Mark Ostendorff PO Box 14846 Greenville,
1587 Northeast Expressway Atlanta, GA 30329 SC 29610

Brian Steed Tatum Jehnson & Freedman, LLC
2101 Rexford Road, Suite 165W Charlotte, NC
28211

Tiffiny H Wolf Johnson & Freeman Llc 1587
Northeast Expressway Atlanta, GA 30329
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STATE OF SOUTH CAROLINA i L JUDGMENT IN A CIVIL CASE

COUNTY OF YORK ~© . CASENO: 2007CP4604305
IN THE COURT OF COMMON PLEAS - '

~ Sun Trust MOrtgage Inc vs. Mark Ostendorff

et T

;7 JFURYVERDICT.  This action came before the court for 2 trial by jury. The issues have been tried and a verdict
rendered. - '
[] DECISION BYTHE COURT. ~This action came to tral or hearing before the court. The issues have been fried or heard
and a decision rendered.
{J ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; [J Rute 41(a),
SCRCP (Vol. Nonsuit); " ORule 430_:),'SCRCP (Settled); [ other:
[] ACTION STRICKEN (CHECK REASON): [J Rule 40G) SCRCP; . [] Bankruptcy:
[ Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award, .
ITIS ORDERED AND ADJUDGED: . - [|Seeatachedorder; [ Statement of Judgment by the Court:
Order For Summary Judgment
Dated at York, South Catolina, this 18th day of December, 2009.
Jwuri Reporter: 5/ S. jacés% Kpnwﬁaﬂ'
PRESIDING JUDGE -S. JACKSON KIMBALL
This judgment was entered on the 7th day of January, 2010, and a copy mailed first class this 7th day of
January, 2010, to attorneys of record or to parties (when appearing pro se) as follows:
Brian Steed Tatum Johnson & Freedman, LLC ~ Mark Ostendorff PO Box 14846 Greenville,
2101 Rexford Road, Suite 165W Charlotte, NC: ... SC 29610 T
28211 -
ATTORNEY(S) FOR THE PLAINTIFF(S) " SRR ATI‘ORNEY(S)FORTHEDEFENDANT(S)
T ' ' David Hamilton -
SCRCP APP-24/FORM 4 B ' David Hamilton - Clerk of Court
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STATE OF SOUTH CAROLINA o IN THE COURT OF COM@ PLEAS
O‘U:‘ —I
COUNTY OF YORK - CASENO.: 2007CP4604305%.,,. =
o f<’g‘_$::’; ™
SunTrust Mortgage, Inc., o= \‘\5
Plaintiffs) -
' ORDER FOR SUMMARY JUDGMENT
V8. '
Mark Ostendorff
Defendant(s);

This matter came before n;é on December 10, 2009, upon Plaintiff’s Motion for Summary

Judgment as to Defendant’s counterclaim. Present and representing the parties at the hearing
were: Brian Tatum for Plamuﬁ' a.nd, Mark Ostendorff appearing pro se. Based on the record

vefore the Court, the apphcable law, and the arguments presented, I fmd and conclude as follows
o STANDARD FOR SUMMARY-JUDGMENT

ik ;\\'E‘if)';‘.‘d-(i?i"\\:‘n

Summary Judgment is appropnate when it is clear there is no genuine issue of material
fact, and the movmg party is entitled to Judgment as a matter of law Baird v. Charleston
County, 333 S.C. 519, 511 S.E.2d 69 (1999) Young v. South Carolzna Dep't of Corrections, 333
S.C. 714, 511 S.E2d 413 (Ct.App. 1999) Rule 56(c), S.C. RCP In determining whether any
triable issue of fact exists, as will preclude summary Judgment, ‘the evidence and all inferences
which can be reasonably drawn thereﬁ'om must be viewed i in the light most favorable to the
nonmoving party. Strother V. Lexzngton County Recreation Comm'n, 332 S.C. 54 504 SE2d
117 (1998); Pye v. Aycock, 325 S.C. 4_26, 480 S.E.2d 455 (Ct.App. 1997). In ruling on summary
" judgment, the Court should eoneider the pleadixigs, de;‘)bsition's_ interrogatory answers, |
admissions, and affidavits in determmmg whether ihere isa genuine issue of fact for trial. See

Thomas v. Waters, 315 S.C. 524 526,445 S. E.2d 659 (Ct.App. 1994). “If the evidence favoring
the nonmoving party is merely colorable

. or is not sign.iﬁcantly probati\‘le . . summary
judgment may be granted ” Anderson v. Lzberly Lobby, Inc 477 U S., 242 249-250 (1986).

Summary ]udgment 15 appropnate when facts exist on whlch reasonable minds cannot

differ, and it is not appropnate whcre further inquiry into the facts is desirable to clarify the
application of law. It is not, however sufficient that the nonmovmg party seeks to.create an

inference that is not reasonable; or an issue of fact that is not genuine, in order to avoid summary



Rothrock v. Co_pelaﬁd,- 305 S.C. 402, 409 S.E.2d 366 (1991). The purpose of

summary judgment is to expedite disposition of cases that do not require the services of a fact

judgment.

finder. In that way, “[a] motion for summary judgment is akin to a motion for a directed verdict”

because “[i]n each instance, one party must lose as a matter of law.” George v. Fabri, 345 S.C.. ~

440, 452, 548 S.E.2d 868, 874 (2001); Main v. Corley, 281 S.C. 525, 526, 316 S.E.2d 406, 407
{1984);- see, aIso Baughman v. Amerzcan Tel and Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537,
43 (1991).
FINDINGS OF FACT
v Talcmg_ into consrdexatron the standard for viewing the evidence recited above, I find and
conclude that there isno genume 1ssue of fact as to the facts hereinafter recited. _

Plaintiff and Defendant entered into 2 constructxon loan agreement for Defendant to build a
house. In furtherance of their agreement, Defendant executed a note and mortgage in favor of
Plaintiff. Both parties admit that Plaintiff was to disburse money based on construction loan draw
requests from Defendant as constructlon on the property progressed. However, Defendant went in
to default by fallmg to make tlmely ‘payments under the parties’ agreement Ultimately, Plaintiff

- refused to honor Defendant’s construction draw requests based on Defendant’s default, and notified
Defendant that it was accelerating the debt. It thereafter initiated this foreclosure action.

Defendant answered and counterclaimed, denying default and alleging breach of contract by
Plaintiff. The fundamental act of breach asserted by Defendant and articulated at the motion
hearing was the fa.rlure of Pla.mtxﬁ' to continue to disburse loan proceeds when requested.
Defendant admitted at the hearing that he owed suppliers and subcontractors for work performed on
the house, and estimated that i_t;Wind take $50,000 to complete the house. There wasless than
$7,000 rema_.ining_‘in the con'stryuctien loan when Plamtlff declared a default, plainly not enough to
complete the house. Defendant’s eﬁcplanaﬁons of how he would complete the house under these
circumstances were not consistent with the facts, and essentially assumed that his creditors would
be paid when the house was sold. :

As to Plaintiff’s clairn for foreclosure, I find, and Defendant did not refute, that as of
September 2, 2009, Defendant is indebted-to-SunFrust-forthe-totat-amount of $455,115.83,
consisting of principal in the amount of $393,042.10, and interest in the amount of $62,073.73.
Interest contmues to accrue on the Note at $72.68 per day.

g  CONCLUSIONS OF LAW
Plaxnuff has presented a prima facie case showing that Defendant defaulted under the Note

/ﬂ/\./-
iz
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and the Mortgage. Under the parties’ ngfeement, Plaintiff was enﬁﬂed to stop construction draws
as a matter of law, and I conclude that it properly did so.

Under the standard for considering summary judgment, Defendant was required to come
forward with factual evidence that supported his counterclaim that Plaintiff’ wrongfully withheld

_draws, causing Defmdmtdamage_LcmchdcjhaLhchasnoLp;esemeWsueh%buan—ewdem

that would create an issue of fact on that sole basis for his counterclaim.

Thus, there is no genuine issue of fact concerning Plaintiff’s assertion of Defendant’s
default under the note and mortgage. Nor is there any genuine issue of fact to sustain Defendant’s
claim that Plaintiff is liable to hi.m‘due to 1ts denying him construction draws. For this reason,
Biaintiff is entitled to summary judgnient n_n Defendant’s counterclaim. Plaintiff is further entitled
1o proceed wuh foreclosure of its m"of_tgége. The foreclosure will be based on the amounts
esuablished to be due as set forth in the findings of fact herein.

o " ORDER |
Therefore, based on the ﬁn&'—ﬁ?gs and conclusions herein, it is ordered that Plaintiff’s motion

for summary Judg;ment as to Defendant s counterclmm be granted, and Defendant’s counterclaim is
dismissed with prejudice. It is further ordered that Plamtlﬁ’s foreclosure action is no longer stayed
pendmg disposition of Defendant’s countercla.tm, and Plaintiff may proceed with a hearing to
complete its foreclosure action at the ¢a:hest, practicable time.

ANDITIS SO ORDERED. - .

December { s/,2009

S. Jackson Kim|
Special Circuit J udge
York County

s



STATE OF SOUTH CAROLINA
COUNTY OF YORK
SunTrust Mo&gaé¢, fnc., s |

-  Plaintiff(s)
VS.
Mark Ostendorff,

Defendant(s).

IN THE COURT OF COMMON PLEAS

CA.SE NO.: 2007-CP-46-4305

NOTICE OF SALE

Under and by virtue of a.n Ordér of the Court of Common Pleas for York County, South

Carolina, heretcziore ganted ip the abovg entitled cause, I the undersigned, as Master In Equity

on November<% 2013 commencing at 11:00AM during the legal hours of sale, at the Equity

Court in the City of York, South Carolina located at 1 North Congress Street, York, SC 29745,

will seil' at public outcry to the highest bidder the following described property:

All that certain plece, parcei or lot of land with the improvements thereon, if any,

situate, lying and being in the County of York, Sate of South Carolina, being shown
and delineated as Lot 86 on a plat of Oxford Subdivision, Phase V, drawn by
Precision Surveying, Inc.; dated April 23, 2001 and recorded in the Office of the

"R.M.C. for York County in Plat Book B-229, Page 6 reference being made to the

same for a more complete and accurate description; all measurements being a little
more or less. '

Being the same property conveyed to Mark Douglas Ostendorff by Deed from

Penton Group, Inc., dated September 27, 2001, recorded October 2, 2001 in Book
3890, Page 190, York County, South Carolina Records.

1207 Cabin Creek Court, Fort Mill, SC 29715

TAX MAP NUMBER: 776-00-00-107
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o TERMS OF SALE

FOR CASH. The undersigned will require a deposit of 5.0% of the amount of the oid (in
cash or eqhivalent) to be applied on the purchase price only upon compliance with the bid. In
dle of case of noncompliance of.the bid within 30 days the successful bidder’s deposit shall be
forfieit_ed and apphed to rhe ‘Conrt’s‘ costs and to Plaintiff’s debt and the property will be re-
advertised for sale upon the sarne:"rerrns (at the risk of the former highest bidder). Personal or
deﬁc.iency judgment having been dcrnanded or reserved, the sale will remain open for thirty (30)
days pursuant to S. C‘>Code Ann. .lsection 15-39-720 (1976). The Plaintiff may waive any of its
rights, including its right to a personal or deficiency judgment, at any time prior to the sale.

Interest at 6.75% the legal rate shall be pa1d through the day of compliance on the amount

of the bid. The purchaser shall pay for preparation and recording of the deed and required

transfer taxes by any governmental authority. If the Plaintiff or its representative is not present at

the sale, the sale shall be postponed to the next available sale date. The sale shall be subject to

taxes and assessments existing easements and restrictions of record

S. Jackson K1mball
Master In Equity for York County

ATTORNEY FOR THE PLAINT[FF

Brian S. Tatum '

.C. BarNo.: 73975 . % i
P.0. Box 11250 o

Charlotte, NC 28220

(704) 307-4197
0720934sc




STATE OF SOUTH CARbUNA o “; 06 | IN THE COURT OF COMMON PLEAS
GOUNTY OF YORK' | . Ton - | CASENO.;

ol | PR cpule - 3057

SunTrust Mortgage, Inc.

YORH
Plamtlff(s) '
- COMPLAINT
Vs. - NON-JURY FORECLOSURE
Mark Ostendorff I DEFICIENCY DEMANDED
Defendant(s)

The Plalntxff above named complatmng of the Defendant(s) herein, alleges:

1. The Plalntlff is a corporahon or other Iegal entity organized and existing under the laws of
one of the states of the United States and cl_arms an interest in the real estate which Is described |
hereafter R | |

2. The Defendant(s) clalm(s) an mterest in the real estate which is the subject of this actxon

3. The Defendant(s) Mark Ostendorff (herernafter called the “Mortgagor(s)", resade at 1207

Cabin Creek Court Fort Mill, SC 29715. |

4. Concurrently with. the filing of thls Complalnt the Ptamtlff has ﬁted with the Office of the
Clerk of Court for York County a L:s Pendens giving notice of the pendency.-of this lawsuit.

5. On or about March 29 2006 Mark Ostendorff made, executed and- dehvered unto
SunTrust Mortgage, Inc. a certam Note ( Note ) in the principal sum of $400, 000 00.

6. To secure payment of the Note according to the terms and. condttxons thereof the
Mortgagor(s) made, executed and delivered unto SunTrust Mortgage Inc. a.certain: real estate
Mortgage ¢ Mortgage ) covenng the followmg descnbed property: .

Al that certain prece parcel or lot of land with the improvements thereon if any, sntuate
lying and being in the County of York, Sate of South. Carolina, being shown and dehneated
as Lot .86 on a’plat of Oxford Subdlvrsxon Phase 'V, drawn by Precision- Surveylng, Inc.,
dated. April 23, 2001 and recorded in the OfF ice of the R.M.C. for York County in Plat: ‘Book

' B-229, -Page 6 reference “being made to the same for a more complete and accurate
descnptton all measurements being a little more or less.

Bemg the same property conveyed to. Mark Douglas. Ostendorff by Deed from Penton
Group, Inc., dated September 27, 2001, recorded October 2 2001 in ‘Book 3890 Page
180, York County South Carohna Records , _



1207 Cabm Creek Court, Fort Mrll SC 29715
TAX MAP NUMBER 776-00—00—1 07

7. The Mortgage was srgned wntnessed probated and thereafter recorded in the office of the
Register of Deeds/CIerk of Court for York County on April 28 2006 in Mortgage Book 07985 at
Page 302.

8. The title ho!ders of record of the subject property as of the filing of the Lis Pendens in thls
action were the Mortgagors o o

8. The Mortgage evrdences and secures the repayment of money advanced by the Plarntrff
to, or on behalf of, the’ Mortgagor(s) and constitutes a purchase money first lien on the mortgaged
premises. a | _ .

10. The Note and Mortgage proy-i‘de for the foltowing'

a. The Plamtrff shall be entrtled to Teceive on the first day of each and every month |
lnstallment payments Wthh are amortlzed over a period of time which is set forth therem andin
the event of a default in payment of any monthly lnstallment the Plamtlff is entrtled after first.giving
w=zr+y (30) days pnor notlce to accelerate the entlre rndebtedness and to demand payment thereof
without f'urther notice. e

b. The Plaintiff shall be entltled to receive late charges for any monthly- mstaﬂment
payment which IS overdue . '

c. The Mortgagor(s) shall be requrred to provide i rnsurance to. protect agalnst loss to the
property and that certain mmlmal escrow funds shall be estabhshed and maintained with the
Plaintiff for the purpose of paymg for such msurance '

d. The Mortgagor(s) shall be requrred to pay for all costs of property taxes assessed by.
governmental authormes and that certam mmrmal escrow funds shall be established and
maintained wrth the. Plalntlff for the purpose of paymg such taxes

” €. The Mortgagor(s) shall at the Plalntlff’s option, be requrred to provide mortgage

insurance to protect the Plarntrff's mterest in securing repayment of the mortgage loan and certam

A



minimal escrow funds shall be established and maintained with the Plaintiff for the purpose of
paying for such insurance.- .

~ f. The Plaintiff is entitled to be reintbursed for all'expenseS' which it shall incur in pursuing
the remedies to which it is entitled in the event of a default by the Mortgagor(s), including
relmbursement of its reasonable attorney s fees and costs of tltle evidence.

11. The Mortgagor(s) falled to make the payment on the Note and Mortgage which was due
i onthly for the July 1, 2007 and the Plalntxff's prospects for repayment have been significantly
'Mpalred

12. All notlces and nghts to cure Whlch are requrred by the terms of the Mortgage or by State
or Federal statute, have been glven to the Mortgagor(s) prior to the commencement of this action
and the said Mortgagor(s) have falled to cure their default. ‘

13. | As a result of the Mortgagor('s'l default in payment the conditions of the Note and
Mortgage have been broken and the Plarntxff elects to and does declare the entire unpatd principal |
balance of the mortgage lndebtedness together with all accrued and unpald mterest thereon and
the other sums set forth hereafter now due and payable.

14. There is now due and payable to the Plaintiff due on the Note and Mortgage as of October
14, 2007the sum of $405 107 95 encompassrng ‘unpaid principal, interest. thereon at the rate of |

5.750% per annum thereon late fees, taxes lnsurance premiums, other advancements
rsaso 1able attomey s fees as well as the costs and dlsbursements of this aotxon |

15. As a further result of the Mortgagor( s) default the Plaintiffs are informed and. belleve that
they are entrtled to an order foreclosmg +he‘l\flortgagor( s) equity of redemptlon in the subject
property in the usual manner, the appomtment of a receiver to enter upon and take. full possesslon
and control of the subject property to eject the Mortgagor(s) and any personal belongmgs from

the subject property and to perform all acts necessary or appropriate for the operation and

maintenance of the subject real estate lncludlng makmg repalrs the executlon or. canoellatmn of

0

leases on such terms as are best to protect the secunty of the aforementxoned mortgage loan



16. Upon lnformatlon and belref no Defendant is serving, or has served, in the military service
of the Unlted States of Amenca as contemplated under the Servrcemembers Civil Relief Act.
17. The Plarntlff demands a personal and deﬁClency judgment agaunst the Mortgagor(s).
WHEREFORE the Plalntrff asks thlS Honorable Court to enquire into the matters alleged
herein and: » | '
| A. Determine t'he amount due Plaintiff under the Note and. Mortgage including all
principal, any advancements made thereon by the Plaintiff, .interest which has accrued on the
principal lndebtedness through the date of judgment, reasonable attorney’s fees, all costs of
- inspecting and securing the property lncurred by the Plaintiff as a result of the Mortgagor('s")
default, other amounts which are found to be due under the terms of the Note and Mortgage
together wrth the costs and drsbursements of th|s action, together with interest at the legal rate on
the judgment; o !
| B. Award the Plaintiff Judgment agalnst the Mortgagor(s) for the amount which this
Court determines to be due and owrng, |
C. Declare the amount found due and owing to be a first lien upon the subject
property subject only to unpald real estate taxes if any;
D. Foreclose the Mortgagor(fs) equity of redemptidn for the amount found to be |
due and owing; |
E. Appomt a recelver to enter. upon and take full possession and control of the
subject property, to collect the rents rssues profits. or other desrgnated sums from the
Mortgagor(s) and/or the grantee(s) of the Mortgagor(s) and/or tenant(s) occupytng or exercising
control over the subject premlses and/or to eject the Mortgagor or others occupying the subject
n"ooerty as well as personal belongmgs from the subject property and to perform all acts
necessary or approprlate for the operatlon and maintenance of the subject real estate, lncludlng
| making repalrs the executlon or cancellauon of leases, on such terms as are best to protect the

secunty of the aforementroned mortgage loan

.
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F. Under the direction of-this Court, sell the mortgaged premises at public sale, bar
the Mortgagor('s') equity of‘ redemption, and apply the proceeds of the sale as follows:
First, to the costs, exper)ses and disbursements of the within action and sale;
Second, to the .payrnent ar\d discharge of the amount found to be due to the Plaintiff; and
- Third, to the distribution of_'any surplus pursuant to Rule 71, SCRCP.
' G. Award the Plairrtiff a personal' judgment against the Mortgagor(s) for any
deficiency which remarns owrng to the Plaintiff after applying the proceeds from the sale of the

mortgaged premrses

H. Issue an order dlrectlng the Sheriff of York County, South Carolina, to place the

successful purchaser at said foreclosure sale in possessron of the property should the same

become necessary.

I. Order such other and further relref as may be just and proper

Date: / / - 7 97 ~ - Morris, Schnerder Pnor Johnson & Freedman, LLC

S.C. BpiNo.; 014295
ATTd -EYS FOR THE PLAINTIFF

1587 Northeast Expressway

Atlanta, GA 30329

(770) 234-9181, ext. 1121 (T efephone).
(770) 234-9192. (Facsimile).

JGAnderson@msplaw com (Emarl)
0720934SC
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REPRESENTING THE PLAINTIFF::.:iz.-
BRIAN S. TATUM, ESQ.

TATUM LAW FIRM, PLLC

5970 FATIRVIEW ROAD, SUITE 712

 P.O. BOX .11250

: CHARLOTTE, NORTH CAROLINA 28220
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2007~-CP-46-4305, Sun Trust Mortgage, Inc.
.Plalntlff :Ls Mr. .Brian Tatum.

It "is now 9 31 by the courtroom, clocl; which

-hea::ing was\ ,today, October,l,s.t, at 3.,30 here

.- in thlS office. Mr. Ostendorff has been
‘ here several times before. - So..we Wl]-;sl
prdceed "wi_thout him. Go ahead. : 2f

witness stays _h.e‘re,_a. Your Hon‘or?' N
SR TﬁE COURT: - Sure. |

-: MR TATUM: 'd like to call:,& as my

first. ;.~witness, Mr Willits. Is thaf% sBow you

pronounce .your  ast name? . & . :. © i

S ,. a—— ‘ - 4 .
HEARING

4OCTOBER. 1, 2013

'THE COURT: This is Case Number
vers;usV Mark Ostendorff,. Representingi Lhe
The hearing is -scheduled for -9:30.

is p.urposely kept a co_uple of minutes:;: behind.

And neithe-r ‘Mr. Ostendorff nor -anyone.on his <
_/-—_'——,- :

behalf has appeared, "ahd,,t,.o-. m}eg'know;lg;ige, we

hame recelved no: communlcatlon from Mr:
Osten.dorff I know that Plaintiff has sent

a Notice of  Hearing . 1nd1cat1ng that téz:e

r

© 'MR. TATUM: Is: it okay if mg:




o5 |

.~ -please, sir.

. MR.

" THE

MR.:

5
. HEARING

< -WILLITS: It is, yes.
CIPATUM: Okay.

COURT:  Give me your fuldl name,

WILLITS: Rich Willits.

VCQ-URT: Your full name? -

WILLITS: - Richard A. Willits --

W-I-L-L-I-T-S.

| THE
-_!ffh‘efeupbn,ﬂ‘ R

having been .

PN

COURT:  All right, sir. -iRaise

; yoﬁr:’r'iéht?','hand;; - please.

RICEARD -A. WILLITS,

first duly sworm,. was examined

and -t-e'sti_t‘ied as -'foilcws:

THE

“MR.
. Homor, as: "we . go =through. this?: .

" .THE

© MR.

THE .

. MR.

COURT:: Mr. Tatum?. E-H

i
t

- PATUM: ..May I just: Slt, *Your

ZE
i

COURT:: Sir? : . .. e
“TABUM: May I just sit? &g
COURET: ¥eszh, that's all iright.

TATUM: Itve already presilabeled

o R ey

my exhibits here. . '

. THE:

COURT: You want .to go ! ahead

and hand. those :up? - Have .you:.done 4 @proposed

At
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. operations, . staff, .all ef .our -

P .. s .. eees 7.. R T e et mraor e e see e . 6 —— aene : et mees e ae suas ,‘.1'
) TR HEARING o
order? = - - o - L
MR. TATUM:. -Yes, Your Honor:;

THE COURT: Go ahead..and hand the

m»iwh.'o'._-léjﬂ_;»pgckag,e .,up to me, and I will lpok at

 that. ™

MR. TATUM: . Well, let me just

.separate it here. I was expecting M:

' Ostendorff to show up; wasn't .expectimg this

THE COURT:  While you. do thag, let

.me . just be sure Maryann . hasn't. heard canything

from him, '

(Whereupon, . off the. xecgrd; ngsuming

- @s follows.) e ey

BY-MR.TATUM: R 0

Q... Mr, . Willits,. ;conld, yeu.state syhat

<

yoeu . de? . .. : s |

'A. . I-wozk. for. Sum. Trust Mortgages My

current role is national ‘C_B,_,.i;:xggj_.‘ningé and

,dege_}gpmen-t." manager. I, deal with o;ifgg»sales

i

LAY]

Ly
3,
=

construction-related. produgts. . - ;i

9. " ZAnd how lomg have. .you .been iwith Sun




'HEARING

A. :I've been~with “Sun Trust just at 16

-years. . .-

banking industry?
A. - Sikteen ‘years.

o v-;Q."-:"’\‘;S'i"'xt’een' years? And - have you Yhad any

b2

1
2
3
5 o QHow long . have you ‘been:in t.he
7
8
S

’"s'p’e.c'i':avl-',.:i:;.;‘aijning to do what you do?
10 A Prlor to working for Sun Trust, I
1| -hHad a _construction baskground. I wogrked for
12 A ,-"'-"sev'e';fa»fT-":b.u{.i?.jl;'c:ie"rs, ‘when T lived :in )

13 | P'en-nsyl;ié'nia. So -- And then:. I: alse “have a
IR ) IS '*dég’fée‘ S g bus‘i"ﬁ:e's‘s L‘»d*egree. So, obﬂously,

15 | durlng my tlme with Sun: Trast Bank, I was on

16 the fznancrai’h-ws:.de, " then I moved overe “to the

17 | m.ortgage'sn.de to run oOF *—*:eeféstmictloa

18 ~ department for the southeast- ' “

19 | - ' Q.' And you actually heiped: desz-!gm some
'ZGu"': -of the form documents that - Sun Trust" %ﬁsed, -

21 [ :cc!rr?ct? R 2
-22:1 S AI do,. yee. .I:'-V‘e-‘-iast‘uaiely E:e'léif'{i-ttez_a.
23 maﬁyf~ef‘:'i"exir-lg:uidel'in'es, many. OE" our_Legal

24 documents; our: diisclosures, and- actual&:y do

25| s :that :-on a very regular basis.

B s SU AP Pru e PGP pppe ==y
S




- e HEARING

Q. Includln.g the: - Sta.te of . South
Carellaa. E - -

A, -_ Iacludlng the . State_ of Southi
Ccarolina, vyes. . o .

Q ’Wha't. I'd like to do now is c=- If
you could just glance at Exhibits —- o

Plalntlff's Exhlhlts -1 through 6. that have

gpooxla:‘ow.hwlo_;

already been pre-—marked for, J.dentlflcaftlon

.10 S ‘A. Okay.

11} - - MR. TATUM: - And I'm just gding to
12 =.-.:ask the w:.tness, Your Honor, .s;__ev.,eral% o

. :; authentlcatz,on,' foundation -guestions *ic]g;ough
14.; - ,.thls;-"-.‘ ) | , ‘ L | s_

AT RS THE GOURT .Go ahead. .

et -3 FU éé . Were all.these documents Y?-‘é:é!%&@de

H
f

17|  part of a regularly conducted. business;

-
£

O

18 _a,,ct,iv_ity o'f» Sun Trust. Mortgage? ;

194 - . - A. ;Yes, they were.

Y
e 4

20 Q. “And were they.. made, at . or neqa a
21 time by a 4-pers.gz;3 with knowlkedge of -3?—1:.3,9
23. . A. ”‘"AY;es.;A ., L. e N
Q..:,~..:”And 'is . the. -regular- px:a,&tlce> ei Sun

25| Trust Morggage to make ,such. . documentse«“labeled

o - - - e = o e T e aprg——
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HEARING

as plaifitiff's’ Exhibits-1 through 62 | *

Q. " And you have -access to these
documentsfil'
A. 1 do.

'-«:;-,_Q Can ‘you -briefly state- how the

N

fidocuments are stored at Sun Trust?

A,':_ Sure.v " Once a loan ‘closes, our loans
are typlcally 1maged into our 1maglng tsystem.
Any of - our-t documents that we need to i secure

that would be thlngs of  that nature,; dre

T gent- to our collateral vault: ‘for safeﬁ‘ceep:.ng,

typlcally. ;' And then, after a: certa:.nreperlod
of time, the nonessent:.al documents, géeu

know, -"~are _-dest—-ro_yeé, -bécause we have &he

'.‘:‘-:Q And ‘you actually went. dnato th@e
1mag1ng system prior -to: attendz.ng the

this morm.ng"

A:I dld, yes. - -
Q. " And’ documents five and:-six ap@ear to

be computer generated -‘records. Can’ yé’-ﬁ

‘~~br1efly desorlbe to the Court the ca@mter

-i hf

ystem usedf by Sun Trust?

ey e e e o e f it o L X
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‘A. Sure. .This is--- Plaintiffls 5 and

6 are screemshots of our _commercial -lpan

system._ ~ And I. say . "commenc.ial _.,;loan,g;"g;, because
that is. where our. cons«tructlon and permanent
mortgage ‘loans : or. housed during. .the
coa—struct:.a.on_ .phase of the moertgage. : SO

they re housed, during construction, ion that
commerc:.al system. Once -the house J.Si

complete and 1t ''s ready to convert ‘co ~the

t -

-.permanent phase, it. then is zeroed oacut: from
that system and moved @ver. -to . our me:tgage

M systsam.

Q And I .briefly want to . go thmugh and

'addre‘ss each one of these documents.:,-f-;

A_;.: » Qkay . : : ; = 3i
Q. . LCan YOu;. tell -me what E_xhibi,gt -
Number-1 .vis'.?_ o iy far

A. -.Yes. That. is..:the 'anus.t,._ab,lfegg»;r-ate

_note.  with -the attached. launch. .t th.ej 3%

cons,ti:uotion note. g rg
Q Is Sun Trust Mortgage the c;u;r;gent

owner andholc}er of. this note? - .. o |
A Re.‘fare- | S L s pi

" Q.. Was -this lean -ever ;secured?; a:

e —
e T e D T

Naaenwdeoeposaons_,ﬂeamgsandmalsc o
W&e@\fa&%otegaiﬁdeo -
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A. - It was not.
Q. :Ahd th_e-rea-son why it was never

-

secured 3.s because"

A :-' Is because the -house was never
..co'mvialie’ted_ -' a_fnd never converted to the
pe:-:,:m‘a"nex'it ph_a'se of .the mortgage. A

Q'. And-, | alccording to .-the- mote; when are
the- payments due"; '

A The payments are due - oRn- the; first of

© every month, beglnnl-ng -- 1 :believe thls

would've been one year -- On: t‘he perrééénent

mortgage, 1t would ve been - bega.m:.ng ﬁay of

'2007, had the house been complete.

Q And Praintiff's Exhibit: ,Numbez—-2, can

;oged
[+ $

'you tell us what this document is?
A.' Yes. ‘This- is -the. mortgage for this’

partlcular loan. A i'“"'

Q. And does the mortgage conta::nb‘ an

acceleratlon clause’ I believe :it' s
Paragraph 22 |
A. It~ does, Vyes. . ' N

Q. Anctr does it also have: a “Waiwsx of

Appra:.sal nghts, Paragraph 257 Cled
A.f It does, Yyes. - o e
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13

15

16 o e

17

18. g

19
20
21

23

2_4.'“ -.

- each: and every construction :loan.

LT  HEARING g
Q".;'.,ET; Plalntlf_f s, «Exhibit  Number- 3, mcan you
S "tell- us. Whai:.,- this document 15,2{:. . g
A Yes. This is the cemstructien of

the loan agreement that, the;-- that . we do on

-

Q. And Paragraph 13 is labeled

~“Blsbursements. w .. Can -you tell us theﬂ --

A. Certaimnly. Durlng the constmctlon

phase of oux constructfg.on af. . @ezmanentr

mortgage loa~ns, Wwe -—-. YOou.~KROWg . W€ IL -do

sdlsbursements based on perceﬂtage of
complet:.o,n of -the:: progertg. .. Sey 1n»e,ssence,

T oyou know,_ we. .would:.. send -out. @Q J.ndepgadent

third- party J.nspector to leekw akt th_ A_p-roperty

to..give . us: a.. repert‘,_i .you kpow, Imthi gtrltten
F

and . photcg;:aph:.c, typically.. Anrd, on.ge iwWe

bave that back, ‘we would go: ahead angg you

v know, adjust the. comp,letlo& gercentage?" based

: i

on that ,re_pcr_st,. then. that w@gld\ genegte

m¢>neYS_ "itfla”t? are available. tQ:. be.. dlsbugssed to

-the - bu:.lder of each building and h.oma*s5

aes Qe I you leook aty this dl;s;b.u::s?@gggt
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21 ‘clause 1n Paragraph 13, does the banlk have

3 " pure’ dlscref:.on w&rethe»r or: mot o maﬂce a

4. di—éburs’ement? o T ‘

& N A Wer.do. .

6 ~Q.-~_:?:-_P'v]éairi1“tiff-'s Exhibit Number-4,§ décan you
7 tell s what it is?

8 A. Yes This “is a.-'-constréﬁctioz}-;'-of

9 permanent loan procedures document thaat is

10 given to the borrower.

11 QAnd, I bel:.evef Page 2 of th?a”t

12 |- 'documennt deecrlbes the. process that yoaa j‘ust.
43y mentloned “to ‘the- Court; correct? L

14 | o A*. - It does. :It's. —-: At . the tiae of
15 | the page, second page, it ii:S"ti.tled (R

- 16 | -"Inspectlon ‘and: -Disbursement- Procedure

17 Correct._a N LR - . Cn T

48 ~Qa Okay, -Plaint:iff.-!—s -Exhibit N-u?nher-s,.
19 can you tell us .what- th,.Ls &8 a '

204§ - = A. Yes. ~Fhis . -actually bhas: two, ,thlngs
21- :on here, but it is a.=-. in. essence, !11: s a
22} . payment .’ hlstory of the loan. with a sereenshot
28| attaohed,:‘as well. S * |
24 .Q-’-‘vvfi’.iAnd when was ‘the 2last. paymen‘é.. mage?
25 |

"T-':'f;‘I'he last payment was made. ——ESIt




© ® N e e B W

58 2 3

14

16|

17

. 18:f -

20
21

23
24 ...
25

o

T :}A.-ir Yes. DT 9

payoff amount, correct? : i

= aw;fwﬁﬁ,Twnfymm-Mﬂz,m”wwwA*Ww_ﬁ
¥ = HEARING

showsS/l/2007J whlch I believe.. that that was

for the Jﬁvly payment. . Geoan

'Q And the current principal balance is
$393, 042 lO"

A A That. is correct.

Q Plalnt::f‘ﬁ ‘s - Exhibit Number- 6, ican you
tell us what thls is?

A Yes._ -This: is.:'a screenshot ﬁrom our

*c.ommerc:.al loan system, which I descri'bed-

,aarller,' showmng -- tha.s shows. bas:.cal*ly the

payoff amount as of 10/1/2613... . g
.@. :&And it .shows .interest earned :of

$170,302. 99. - Would that be the -amoﬁn:«’:s that

. you would have to pay: to reinstate tBe loan?

“A. :Yes.,._ S T e ,

. Q".'f'", Plus, yo_u»'d; also hawve ¢to pay;;‘zf,e,es

.and ¢ cests,. - correct?2. . - Par

b4

Q-‘-i' _And, at.ithe -bettom,, sit"s 9.0.,":-;55@‘
A It .does, .yes. - . it

- Q. "~ That does .not -include attormeg's f£fees

. and: .costs,.- as well, correct? RSN

A. That is correct,.: ..ﬁIt-_';‘s;.gtha§'-¢§_—3;I_rient
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Y ’prlnelﬁalbalancef, plus - interestizand ‘amy late

fe:e:_s oo o £
Q I‘mv golng ‘to - brlefly dlSCUSS ssome of
those other fees and costs, = looking at your
note' there.'liz | |
MR TATUM- ..May I Approach the

w1tness’

‘T-HE COURT' Yes, sir.

= '_-_';Q{f.",,_;g‘; Sun “Trust has pald a ot of the ad

»valorem* pa.:operty ‘tax - owver - the. last few years,

correct? . .. . .oowoen PE

A ‘.‘-J'The current ‘taxes that Sun Trﬁst has

- paid oﬁ”‘-.thls property is $17,396. 72.,

. Q-'V "Also, ‘'sun Trust: ordered. a BP@‘
corr‘e'ct , - Broker s Prlce: ~Opinion? “
A _ ::At least one, -yes. :

| .-.Q.i ;"_'The latest B:coker*s Prige Oglé&lon,

did it show ‘that the .property was oe@pled

by . Mr 'Ostendorf?‘ o ¢ Uk

LA It d;d not. . . % s

ey
A

Q. It showed: the property was vacant.
TA' ‘It ‘showed . vacant. . Correct. £y
-"?‘.VMR TATUM. .. No .further:: questé@ns,

‘Your: - Honorf S } L ag
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“...THE :COURT:. All right.. I'm:just

\

'v,:curleus Do you have there . ip- front 0of you
~.:the pezcentage completlon of the house.'> Mr.
'Ostendorff has been. here several. times

;talklng about that. I'm just curious:;

THE WITNESS: I do not have :--
THE’. GOURT: It doesn't mattes.
- . THE - WETNESS: The Broker's Price’

Opinioen. gave a huge range ‘based on

_ comp.l-e.;ibn_._’ ’

THE. COURT: All right. I den't

A have _any. .questions. Thank you.
"o . THE WITNESS:  But they didn/t: view

the lnterlor. ' : X Dy

'THE COURE: You may step dowsm.

..Thank your». ST s . =

MR. TA‘I‘UM. Lastly, Your Ho;g@g:, I

.have - Plaa.ntz.ff -Bxhibits-7 and 8. ‘E,h:ese are.

actually m«y ' exh:;b:f.ts. . :And, I think,ﬁ ﬁander

'.-the rule, 3 7 rRules . of Erofe5§lenal Q@duct,

I can. brlefly testlfy as te . the amougx; of

~
AN
R

attorney s fees.

'THE COURT: - Well, you've sufgam'.tted.

an Affldavsst, a;zd that!'s marked as. E@bxt -7.




HEARING

And I don t thlnk -- there being no “ /L\‘
e objectlon, I don t -- --'Iv"m ‘not going to W
‘ rqurre \_'.yo_u;‘to: testifvy_-. - We'!lk rely éon the

: A’ffid‘avit.' |
______ MR.; TATUM:  And Exhibit-8 is- just

'the breach letter. - To give you a little bit

..':of---.b:ackgrou-nd Morris, Schneider & Prior

© ® N O @ & O N a

became Moore, "Snyder, Prior Johnson &

:Freedman, ‘ whlch, .became Johanson Freedman. And

-
b

actually, \ the.y 've ‘merged  :again, - just ‘' REO.

-—h
i

And~~I've b‘een of counsel with them fsi;tz'ice

-
w

2009. ' I've assisted ‘them on-

-
H

THE . CGURT' It's been goingggafn a

-
(9]

long tlme o

—
(o)}

'MR}.‘ TATUM: . Since -- I thinkéfthis

-t
-~

is’ one . 6f the first cases I .worked on for

Y
Co
]

1

.., 'THE COURT: : Career. .:Okay. ¥

N i

v --MR. TATUM: . - We: have:. no. further

»questlons If I vmay approach I'-ve !get the

SIS

Proposed - Order ‘and Notice.of Sale. L'.ve put
23 the flrst Monday of - ‘November, . :

24 4 : THE COURT:  That'll work, yesi

- .25 F - UMRU »TATUM;: ---at..11:60. -l&:lthink

BRERYS. WSS Nawdeoeposuons,HeamgsandmalsaConferemeeFam & :2

] ioacrisponcom » i achdeposcom o ScheduingEaadeposcom
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23
24

25,»-.-.-‘.here, the actual mortgage, that was @bso

- without objection.

: 1f 1. :-IﬁaY» approach.

e HEARING

that's _ "\a:rh;at,__zw,e, .were. told.

THE COUR-.T,;, . Are you --
MR TATE:.E:},M‘: . We can change that.
THE COURT: -- still _s;eekiné;; to get
a def_ié.i}éﬁl}c,y? | | |
MR.  TATUM:. Yes, Your Honor.:
THE COURT: Yes, 1 see. Iyouré G==

.. MR: TATUM: And I put the total

".-amqun't'f J.n the Order, -which has  the }.q:test
'éﬁﬁgrfméy',s. -fees through today's Adate,; rand the

L tiaxes and the payoff amount in. the éxhibit

THE COURT: Let me review the Order.

Let's 'see .what we've \goii. . First of all, let

- me say that Plaintiff has offered, foyx the

:r;-_ecqrd: ‘as exhibits, numbers. -r __ijzgxhipé..gg

Numbers-1: th-;r_c);u;.g;h~.i"8 . .- Those-.are: rec_e?is-.yged-

Loy
CrNg

'(W’héreupgz_;,, . Exhibits-1 throughss&marked

-for idenf;ification.) &8

"-MR; TA’BU,M::.; Additionally, Y@uer Honor, -

* 'THE COURT: Okay.  _w-o.  |z%

" MR, TATUM: This Exhibit Nufuper-2

e R e e NS

Nauonmdeoeposuons, Hearmgs andTnals . Confenence Factrmes
,bduhxt i

) mfo@aadepos.eom . wwwwdgpos.com scheduﬁmg@a'crdepo&com




.1.9 e
HEARING

certified- by the ‘Register- of -Beeds. b g
. THE COURT4 ' I thought I had *that.

MR 'TiA‘_I"tJM-:*:' You do, but this® one's

1
2
3
4
5} the cervified -
6| THE COURT:  Okay.
7 MR TATUM:. -- from the Regéister of
ol Deeds | :.
9 | . THE COURT: ALl right. Over: the
101 'bou}:-s'é"j_pfﬁ' these: last six years, -has Mr
k& B S :Ostend,O'rff’_-"e've'r ‘filed bankruptcy? I do not
121 - ‘rec:-a‘il.":-;“._\; L e e _,;
LN O n MR " TATUM: He has not. We tve
14| -per“ioq_ic'::a';liy‘ checked. | |
15 | -%l{‘i‘-—I'.I:I'EZ'CO-URTv: okay. . The: sale idate in
16 |- -‘-~'¢Nc;>:_v',-'ei:rribve'r',:ﬁ;y'g_>u ' ~-- .this. says :November the 28th.
17 Itsheuldsay lN-ovembérf the: . 4th. :
i8? o 3 MR TATUM:: . The 4th, ‘yeah. g1
P AQH by s L THECOQR‘E~~ Is that what your want

20 | to | ‘do,?" | o . ». e e Eoewmeilin G R REN
21 1 . o MR . TATOM:  Yéah, that's —— November
22 4th,_’ can ,;Ytbui make .~that cor.re'fction,A Yo.ur -
23 |-  Honor? : L

24t ¢ i: THE COWRE:r  Yes, sir. DR

25| =~ . . MR« EATUM: @ At 11:00 .etclocks: Your.

P D P D S0V S TPV L VR~ I v S TR S PP

o .

>

iiid@acdepos.com e www.acardeposom & schedufing@atrdepos.com
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'glven the length and breadth -of thlS

'lltlgatlon, in the amount of $l3,4»240;

| HEARING .
Honor" o .

THE COURT  Yes. If_yeu will,

- -~plea-se, would you,:complete -- I do:fa';».t see

it here.‘ You don' t have a Form 4 w1th you?
MR. TATUM I'm sorry, Yourg Honor?
THE COURT: A Form 47

. MR. CTATUM: . I'm .sorry, I dénsjt have

) a;}_"}F‘o_rm’ 4 with me. ..

'THE COURT: .Okay.  If. you will
‘e-mail one of those, please, to Debbie

Shehan. = Have you. dealt with her, ilz;lj?-;ﬁ;ithis

T case? o

“ MR.- TATUM: I don't .think son

THE COURT:. Her e-mail is "Debbie"

fr LT .;D.-;E;?B:“B:;;I:-E = -hshekan" -- S'A'H'E‘EI‘Q@"N -

"’@y_orkc':oun'tygov. com."” And g:hé_.’g.in & bas-.e§d€ ron the

record. and the exhibits and the testimony, I

find that the Plaintiff is entitled t@ a
~"',3udgment in the total amount of $595 380.81.
'»That :L—ncludes the attorney fee, whlchz-fI find

‘to be reasonable under the c:.rcumstances,

-

p:and  the

Plalntlff s entitied to proceed with%}g—;ge

e T o e,

—




" . HEARING

_s_alé. And, A-vﬁni.e,ss you have iar'iyfﬁh-ingg else,
that ; w1ll conclude ‘the record. ;
MR T_ATQﬁ-:- Thank - Your 'li-IQnof.-f*
That s i{ff |
'fHB COURT:  That'll do it. ALl
‘rif;ht.‘ Her-e s the Noticeb of Sale fcér’i you.

I'1l --tak"ef‘é;are of filing the rest of ’it.

© ® ~N O (s W N -

If you' ll e- mall a Form 4 to Debble.‘-i' And

-
@

“Mr Ostendorff has still not appeared.

-
-k

" MR. TATUM: ~ That's - very: unusual.

N
N

- THE* COURT: . Sir?

-
w

~ “MR. TATUM: I said that's veiy

-
H

~unusuals Co :

-t
@

'PHE COURT:  Oh, yeah, it is Jdnusual.

TS
[o; 8

o ""—‘(:Wér'enpon, the ‘hearing- conclﬁed at

. 9:55 a.m.)

-
oo ~
T
L}
ch
]

B8 3
oy 4

25 | o e N ©

)6 ffo)

*wﬁéi@aadeposcom . www.acrdepos.com . scheduﬁm@éa%epos,com
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m COURT - ALL RIGHT WHAT I HAVE IS SUN TRUST

MORTGAGE AGAINST MARK OSTENDORFF. THIS WILL BE THE

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT.
" MR. TATUM - YES, YOUR HONOR.
THE COURT - PROCEED.
MR __TATUM - GOOD MORNING, YOUR HONOR. BRIAN
TATOM HBRE on BEHALF OF SUN TRUST MORTGAGE INCORPORATED.
LET ME GIVE YOU A BRIEF OVERVIEW OF THIS CASE.
m_c_o_@;r_ - 1 DON’T NEED MUCH. THIS IS ABOUT
THETHIRDTIMEWEVEH.EARDIT
MR _TATUM - OKAY.
m__QQU_R;_ - GO AHEAD.
2. TA - WELL, WE ARE HERE TODAY ON OUR
MOTION FOR - SUMMARY JUDGMENT WITH RESPECT TO MR.
oSTEnboREjR""S,_COUN'I'IERCLAIM. AND I GOT A COPY OF THE
COUNTEﬁéﬁZ;iD;I AND THE AFFIDAVITS HERE IF YOU NEED COPIES OF
THESE SO YOU DON'T HAVE TO THUMB THROUGH THE COURT’S FILE
TO FIND EVERYTHING I KNOW MR. OSTENDORFF JUST SERVED
SOME DOCUMENTS THIS WEEK, AND THEY MAY NOT BE IN THE

COURT’ S FILE YET..

Iﬂ QQ —WELL HEFAXEDALOTOF STUFF. OF

COURSE I DON’T KNOW WHAT I DON T HAVE.

m MAY I APPROACH THE BENCH? I JUST --

THE COURT - YES, SIR.
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MR. TATUM - THIS MAY BE EASIER TO FOLLOW.
©. ¢ % (DOCUMENTS PROVIDED TO MR. OSTENDORFF AND HANDED
uP TO‘THE'coﬁRT)
MBM'YES I --=
' THE COURT - WHAT I'M LOOKING FOR IS I THOUGHT I

~5HAD A COPY OF “THB COUNTERCLAIM HANDY, BUT THIS WOULD BE

.GOOD

fﬁﬁg. TATUM - I GOT --- THE COUNTERCLAIM IS
EXHIBIT A |
THE COURT - ALL RIGHT.
MR. TATUM - YOUR HONOR --- I’LL GIVE YOU TIME TO
FLIP TO EXHIBIT A.
3 THE COURT - GO AHEAD.
| R. TATUM - IF YOU LOOK AT EXHIBIT A, THIS IS

bEFENDANTfSL COUNTERCLAIM, AND YOU LOOK AT ALL THE

.;IPARAGRAPHS EXCEPT THE FIRST TWO. THE FIRST TWO ARE JUST -

7”—- APPEAR TO BE SOME SORT OF JURY TRIAL DEMAND AND ---

THE COURT - MR. TATUM, I --- YOU KNOW, I WAS A
LITTLE FLIPPANT I GUESS ABOUT --- ABOUT THE FACT THING.
MY RECOLLECTION IS THAT --- AND FROM READING ALL THIS

AGAIN, THE ISSUE HERE IS THIS WAS A HOUSE THAT HE WAS ---
MR. OSTEN ~---IS IT OSTENDORFF OR OSTENDORFF?

o ;-os RFF - OSTENDORFF, BUT ---

g THE COURT - OSTENDORFF ---

'_;L'MR, OSTENDORFF - --- AUSTIN, TEXAS. EITHER WAY.
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" THEAT'S CLOSE -ENOUGH.

 THE ‘COURT - THAT MR. OSTENDORFF WAS BUILDING,

:AND FOR WHICH HE HAD A FOUR HUNDRED THOUSAND DOLLAR LOAN,

" A CONSTRUCTION LOAN WITH THE BANK THAT WAS FUNDED UP TO

ABOUT SOMEWHERE BETWEEN THREE HUNDRED AND EIGHTY-FIVE AND

’THREE HUNDRED AND NINETY THOUSAND DOLLARS PAID OUT THAT
“IS DISBURSED AND THE BANK WOULDN’T DISBURSE ANYMORE AND
OF COURSE BROUGHT THE FORECLOSURE AND THAT PRECIPITATED

‘-_THE COUNTERCLAIM.

ME AIUM AND THE COUNTERCLAIM --- THE BASIS -

is THE WHOLE BASIS OF THE COUNTERCLAIM IS THAT SUN TRUST

'ﬂWRONGEULLY,RsFUSBD TO DISBURSE PURSUANT TO CONSTRUCTION

DRAW REQUEéTf

CO T - ALL RIGHT,-LET ME --- LET ME REVIEW

THAT AGAIN THEN OKAY (PAUSE) GO AHEAD.

MR TATUM - YOUR HONOR, IF YOU’D LOOK AT AFFIDAV

:--- THE AFFIDAVIT OF SUSAN WALKER, WHICH SHOULD BE UNDER

TAB NUMBER 2 OF THE DOCUMENTS I JuUST HANDED YOu, 1IN
PARAGRAPH 14 OF THAT AFFIDAVIT ‘IT SHOWS THE CONSTRUCTION
DRAW DISBURSEMENTS THAT WERE MADE --- I MEAN NOT

CONSTRUCTION DRAW DISBURSEMENTS THE PAYMENTS THAT WERE

' MADE PURSUANT TO THE FIRST YEAR DURING THE CONSTRUCTION

PERIOD,AAND AS YOU CAN SEE, IF YOU LOOK AT THE DATES DUE

ALL THE WAY FROM THE BEGINNING, THE FIRST PAYMENT WAS DUE

MAY THE_IST. IT LOOKS LIKE MR. OSTENDORFF PAID IT A DAY

ot
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LATE, AND THEN HE STARTS GETTING A LITTLE BIT FURTHER

BEHIN}S’ TI-IE J'UN'E '1ST PAYMENT WAS MADE JUNE 16TH. THE

A "AJU'LY 1ST PAYMENT WAS MADE JULY THE 21ST. SO HE STARTED

OFF HAVING SOME DIFFICULTY MAKING HIS PAYMENTS FROM THE

BEGINNING OF THIS LOAN. AND IF YOU LOOK DOWN NEAR THE
BO‘I‘I‘OM ?ov'.m; 'SEE THAT ON THE DATES PAID, IT LOOKS LIKE
AROUND' FEBRUARY AND APRIL AND MAY IT LOOKS LIKE THERE WAS
NO PAYMENTS ‘MADE AT ALL. AND IF YOU LOOK AT MR.
OSTENDORFF" s 'FIRST AFFIDAVIT, ---

: THE COURT - I MAY HAVE SOME TROUBLE IDENTIFYING.

WHICH IS THE FIRST AFFIDAVIT SINCE I'VE GOT A BUNCH e

MR TATUM - WHICH IS THE --- NUMBER 3, THE TAB

'DOCUMENTS I.GAVE YOU.

-7 THE COURT - OH, OKAY. WELL, I’'LL JUST FOLLOW
YOUR TAB. él;Ai.- GO AHEAD.
| _mg__:zgu_m- NO, PARAGRAPH 14, I‘M SORRY.
' THE COURT - PARAGRAPH --- YOU TALKING ABOUT MS.
--- THE BANK OFFICER’S AFFIDAVIT?
"MR. TATUM - NO, I'M SORRY, PARAGRAPH ---
: TI-IE COURT - THAT’S SUSAN WALKER. PARAGRAPH 142
MR TATUM - PARAGRAPH 4, YES, I WAS REFERRING TO
THE WRONG' AFFIDAVIT IF YOU LOOK AT PARAGRAPH 4 OF MR.

OSTENDORFF S FIRST AFFIDAVIT, HE ADMITTED THAT HE WAS

;—.‘HAVING CASH FLOW PROBLEMS

o3
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m _COURT - ¥ES.
MR TATUM - WELL, WHAT HAPPENED WAS AT SOME
POINT MR OSTENDORFF STARTED USING CONSTRUCTION DRAWS TO
PAY HIS MORTGAGE PAYMENTS. AND IF YOU LOOK AT ---

M HE SAYS THAT WAS WITH THE KNOWLEDGE

’AND CONSENT OF THE ‘BANK SOMEWHERE.

MR TATUM - WELL, IF YOU LOOK AT THE FIRST

;AFFIDAVIT WHICH IS UNDER TAB NUMBER 3, PARAGRAPH 10, ---

. THE COURT - ALL RIGHT.
- MR, TATUM - --- AND YOU ALSO LOOK AT THIS SECOND

AFFIDAVIT WHICH IS TAB NUMBER 4 1IN PARAGR.APH 20, IT

APPEARS _THAT SOME DAYMENTS WER.E MADE BUT HE ADMITS 1IN

PARAGRAPH 20. OF THE SECOND AFFIDAVIT THAT THE PERSON WHO
ALLOWED" HIM TO DO THAT AT SUN TRUST WHEN THE SUPERVISOR
Fouupfvdﬁ?r: ABOUT IT GOT --- HE GOT IN TROUBLE FOR IT AND
WAS TOLD NOT TO DO IT AGAIN. AND IF YOU THINK ABOUT IT,
YOUR HONOR, | "'IT DOBSN'T REALLY MAKE SENSE TO DO THAT

BECAUSE TYPICALLY WIIEN YOU HAVE A CONSTRUCTION LOAN, YOU

HAVE TH.'E LOAN ON ONE HAND AND YOU HAVE THE COLLATERAL ON

"I'H:B O'I'HER HAND AS YOU MAKE A CONSTRUCTION DRAW PAYMENT,

THAT MONEY 'Is PUT BACK INTO THE COLLATERAL SO THE
COLLATERAL' IS INCREASING  IN VALUE AT THE SAME TIME THE
DEBT 1S INCREASING BUT IF YOU’'RE USING THE MONEY, THE
_CONSTRUC'TION DRAWS, TOA PAYV DOWN YOUR PAST-DUE MORTGAGE

PAYMENTS, THE VALUE OF THE LOAN, THE AMOUNT OF THE LOAN

S50



N

11
13

14

15
16
17
18
19

20

' 2i
2

‘25

9

' AMOUNT'S ' GOING UP, BUT THE VALUE OF THE COLLATERAL IS

'STAYING; THE SAME SO THE BANK IS GETTING --- PUTTING

ITSELF IN AN EVEN WORSE POSITION THAN IT WOULD BE
OTHERWISE. ~ SO OF COURSE AT SOME POINT SUN TRUST SAID, YOU
KNOW ONCE THEY REALIZED WHAT WAS GOING ON, SUN TRUST ---

YOU LOOK AT »THE AFFIDAVIT OF SUSAN WALKER UNDER TAB NUMBER

.2, PARAGRAPH 17, SUN TRUST MERELY REQUIRED THAT HE BRING

ALL HIS PAYMENTS CURRENT BEFORE THEY MADE ANYMORE
CONSTRUCTION DRAW REQUEST, AND THAT'S PRETTY MUCH THE CRUX

OF . WHYTHE CONSTRUCTION DRAW PAYMENTS WERE NOT MADE. HE

, JUST GOT BEHIND ON HIS PAYMENTS AND SUN TRUST DID NOT WANT

' HIM TO USE CONSTRUCTION DRAW PAYMENTS TO PAY DOWN HIS

MORTGAGE : THEY WANTED THE CONSTRUCTION DRAW PAYMENTS TO
BE USED FOR THE COLLATERAL

 THE COURT - ALL RIGHT, LOOK AT HER --- PARAGRAPH
19 OF _HER AFFIDAVIT.

MR. TATUM - YES.

THE -COURT - I WAS TRYING TO --- IN ONE OF THE
AFFIDAVITS OF MR. OSTENDORFF --- I CAN’T REMEMBER WHICH

ONE —-_- HE TA.LKS ABOUT WHAT IT WOULD COST TO FINISH THE

PROPERTY BEING IN THE OVER A HUNDRED THOUSAND DOLLARS.

IC.ANTREMEMBERTHENUMBER BUT THE --- IN MS. WALKER'S
AFFIDAVIT SHE SAYS THAT THE PRINCIPAL AMOUNT DUE WAS THREE
HUNDRED AND NINETY THREE THOUSAND FORTY-TWO DOLLARS AND

TEN CENTS AND THE LOAN WAS ONLY FOUR HUNDRED THOUSAND

5
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| 10
DOLLARS. ~WAS THERE ANY MODIFICATION OF THE LOAN?
MR, TATUM - NOT --- NOT THAT I‘M AWARE OF, YOUR
'THE COURT - OKAY.

M_R__lm ACTUALLY THEY DENIED TO DO SOME SORT

'”op WORK OUT AND THAT S ANOTHER POINT THAT I HAVE HERE THAT
T WAS GOING TO MAKE IF YOU LOOK AT THE --- SOME OF THE
.OTHER ALLEGATIONS THAT MR. OSTENDORFF MADE THAT'S NOT
KECRSSARILY IN HIS COUNTERCLAIM BUT HE'S MADE SOME

ALLEGATIONS IN SOME OF THE AFFIDAVITS THAT HE SUBMITTED, -

. THE COURT - RIGHT.
MR. TATOM - --- FIRST HE SAYS THAT HE LOST ---

THAT SUN TRUQT WAS GOING TO PROFIT FROM THE FORECLOSURE IN

' THIS MATTER AND HE SAYS THAT IN HIS FPIRST AFFIDAVIT,
:'WHICH IS UNDER TAB NUMBER 3 IN PARAGRAPH 13, THAT SUN
'.TRUST STANDS TO MAKE TWO HUNDRED THOUSAND DOLLARS IF THEY

' 'FORECLOSE ON THIS PROPERTY. HOWEVER, IF YOU LOOK AT HIS

SECOND;AFFIDAVIT UNDER TAB NUMBER 4 --- I’'LL GIVE YOU A
MOMENT.
' THE COURT - ALL RIGHT.
MR ,-TA:gm THAT’S WHY I TRIED TO TAB IT, MAKE
IT A LITTLE BIT EASIER.
-~ THE COURT - YES.
i;mgé__zgzgm - THERE IS A LETTER THAT HE

5%
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INCORDORATED INTO HIS AFFIDAVIT THAT HE SENT TO SUN TRUST.
I'BELIEYE}ITZS DATED JANUARY THE 24TH, 2008. IN PAGE 2 --
THE COURT - HOLD. ON ONE SECOND. JANUARY THE
24TH? I“SEE'A -
) ‘ﬁ MR. TATUM - OF JANUARY ---
| THE COURT - --- DATED --- NO, THAT’'S FROM SUN

' “MR. _TATUM - IT’S A HANDWRITTEN LETTER. IT’'S

' NEAR THE éAcK OF THE EXHIBITS. PROBABLY SHOULD’VE BATE

_'STAMPED THESE TO MAKE IT A LITTLE BIT EASIER TO FOLLOW.

THE COURT - YOU TALKING ABOUT TAB 4. RIGHT?

EMR- TATUM - IT'S TAB 4. IT'S A LETTER THAT MR.

OSTENDORFF SENT TO SUN TRUST, A HANDWRITTEN LETTER IT'S

NBAR --- NEAR_THE BACK OF THE --- HIS EXHIBITS THAT HE
INCORPORATED INTO HIS AFFIDAVIT.
THE COURT - I'M SORRY, I DON’T SEE THAT. NOW,

I HAVE SEEN THE LETTER --- A LETTER, THOUGH. HOLD ON A

' MINUTE MAYBE IT’ S IN THIS MATERIAL (PAUSE)

MR. TATUM - YOU CAN LOOK AT MY COPY.
'::THE COURT - I PROBABLY NEED TO.
: 5}7MR.'TATUM;f MAYBE IT DIDN'T ---
-ffigg;;gglgggggg_ - I WAS THINKING I MIGHT HAVE A
COUPLE EXTRA IN HERE SOMEWHERE.

MR TATUM - I MIGHT HAVE AN EXTRA ONE IN THE

.
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'FILE SOMEWHERE

THE COURT - I'VE READ THIS LE‘ITER I JUST CAN'T

,'ﬂFIND IT RIGHT NOW GO AHEAD.

MR TATOM - IF YOU LOOK AT THAT LETTER, I

’.BELIEVE IT S ON PAGE 2, HE SENT A LETTER TO SUN TRUST

STATING THAT THEY WOULD LOSE A LOT OF MONEY IF THEY
FORECLOSED ON. .THE PROPERTY. ALSO, IN MR. OSTENDORFF’S
AFFIDAVITS “HE SAID THAT HE WAS NOT ABLE TO COMPLETE THE
CONSTRUCTION AND BECAUSE HE WAS NOT ABLE TO COMPLETE THE |
CONSTRUCT'ION ,_HE 'WAS NOT ABLE TO REFINANCE THE PROPERTY '
BUT IF YOU LOOK AT THAT VERY SAME LETTER ON THE --- I

BELIEVE IT S THE THIRD PAGE NEAR TH'E BOTTOM --- HE SAYS

, THAT HE DOESN’T NEED ANYMORE CONSTRUCTION DRAWS TO
'_CQMPLE?EQTHE;PROJECT. ALSO, MR. OSTENDORFF ALLEGES THAT
afSUﬁ-TRﬁsr;f?ou‘KNow, WRONGFULLY REFUSED TO WORK OUT.SOME

SORT. OF PLAN"WITH HIM, BUT IF YOU LOOK AT THAT SAME LETTER

AT THE VERY FIRST DPAGE, HE'S THREATENING TO FILE

BANKRUPTCY. OF COURSE WHEN YOU SEND A LETTER TO THE, BANK
SAYING IF YOU DON‘T DO WHAT I TELL YOU TO DO I’'M GOING TO
FILE A CHAPTER 7 OR A CHAPTER 13 BANKRUPTCY, OF COURSE-
THAT'’ s_GQING TO LIMIT YOUR OPTIONS AS FAR AS THE BANK'S
CONCERNED;"THEREFORE YOUR HONOR, WE FEEL THAT THERE IS
NO ISSUE OF MATERIAL FACT WITH RESPECT TO MR. OSTENDORFF’S

COUNTBRCLAIM AND WE’D ASK THAT THE COURT GO AHEAD AND

ENTER SUMMARY JUDGMENT IN OUR FAVOR. THANK YOU, YOUR

@O
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‘ '*;;iﬁﬁ;+ggggl . ALL RIGHT.  ALL RIGHT, MR.
OSTENDORFF°-;"

- YES, SIR.

YESTERDAY ISOMEWHERE IN IT YOU --- YOU STATED HOW MUCH IT
WOULD COST TO' COMPLETE THE HOUSE.
MR, _OSTENDORFF - YES, SIR.

iy THE CQURT - ‘WHERE IS THAT?

MR OSTENDORE - IT’S --- IT'LL BE IN MY ---
IT’ s PROBABLY ‘-;- IT’LL HAVE TO BE IN ONE OF THOSE

AFFIDAVITS LET ME TAKE A QUICK LOOK. IT GAVE' OPINION OF

'WHAT I'-" THOUGHT THEY COULD ACTUALLY FINISH THE HOUSE.

,.‘BASICALLY',.‘. ANYBODY WHO WATC.HED FLIP THIS HOUSE KNOWS HOW
TO GET ON TBE TELEPHONE AND CALL PEOPLE AND GET STUFF

K DONE AND IT GIVES THEM A WINDFALL, AND THAT § --- MUST BE

IN MY FIRST AFFIDAVITS ~LOOK ON --- ON MY --- PAGE 4 OF
MY FIRST AFFIDAVIT WHICH JUST ‘SAYS AFFIDAVIT --- I DIDN'T
PLAN ON DOI-NG TWO . BUT T'M THINKING IT WAS --- I ROUGHLY

SAID FIF’I‘Y THOUSAND DOLLARS  YOUR HONOR, IF IT'S ---

ANYBODY COULD | I COULD PROBABLY DO IT FOR 'I‘WENTY BUT

ANYBODY WHO KNOWS HOW 'TO PICK UP A TELEPHONE AND

: UNDERSTANDS 2 LITTLE ABOUT CONSTRUCTION courb DO IT, BUT

ol
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THERE S -=- THBRE S A LOT OF RQUITY IN THAT HOUSE, YOUR
HONOR POTENTIAL EQUITY. LET ME PUT THAT IN PERSPECTIV'E
VERY LARGE HOUSE. IT’S IN FORT MILL.
: THE QOQET - POINT ME TO WHERE YOU SAID WHAT IT
WOULD TAKE TO FINISH THE WORK.

) MR OSTENDORFF-- WELL, MAYBE --- GO BACK --- IT

_- COULD VE BEEN IN MY OPPOSITION. LET ME RUN THROUGH MY

OPPOSITION; DO 'YOU REMEMBER WHEN YOU READ IT? JUST

,SRECENTLY OR =--

, ) 'rIEE_QQE&_ - YESTERDAY. DIDN'T HAVE IT UNTIL
YESTERDAYT,I' |

. ﬁg;;ggiguggggz _ YESTERDAY. THAT WOULD ---
OKAT.v (PAUSE) YES\ I --- IT’'S --- I KNOW THAT I DID PUT

VSOMETHING IN SOMEWHERE THAT IT WAS FIFTY THOUSAND .

'I'HECOURT— IT DOESNTMATTER GO AHEAD.

’Mg osTENDong - OKAY. YES, SIR, I'M "SORRY. I

THINK J'UST TO GET TO THE QUICK GIST OF THE GENUINE ISSUE

- OF MATERIAL' FACT, I'VE LOST A LOT OF EQUITY IN THAT HOUSE.

I MEAN I ~--‘

QQQEI_ THAT'S NOT --- THAT’ S NOT AN ISSUE

.-OF MATERIAL FACT ---

fng;'osTENDoRFF - YBS, SIR.
Igs COURT - --- IN THE FORECLOSURE.

" MR. GSTENDORFF - OKAY.

“THE:COURT - AND WHERE IS IT --- LET --- WELL,

YA
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BEAR WITH MB HOLb-oN. LET ME SAY IT THIS WAY. WHETHER

- OR NOT YOU --- THE AMOUNT OF MONEY --- ANY AMOUNT OF MONEY
"E:-.’YOU MAY HAVE LOST BY NOT BEING ABLE TO COMPLETE THE ---

COMPLETE THE HOUSE IS NOT --- HAS NOTHING TO DO WITH THE

MOTION THAT THE PLAINTIFF IS MAKING TODAY. THEIR MOTION

'IS DIREC‘TED TO THE BASIS OF LIABILITY THAT -YOU ASSERT

UNDER THE COUNTERCLAIM. 1IN OTHER WORDS, ASSUME FOR THE
MOMENT THE DAMAGES MAY BE ANYTHING.
. MR. OSTENDORFF - YES, SIR, I UNDERSTAND.

. = THB COURT - THEY RE SAYING THAT YOU HAVE NOT ---

"THAT . YOUR COUNTERCLAIM IS INSUFFICIENT BECAUSE IT DOESN’

“STATE A BASIS FOR HOLDING THEM LIABLE TO YOU

Eal

MR OS RFF - I'M SORRY, I DON’T HAVE MY

‘COUNTERCLAIM WITH ME, BUT ---

- ggr - HERE YOU GO.
l»(mg;v s RFF - I THINK --- OKAY. T BELIEVE I

WOULD PUT IT THAT TEEY HELD BACK MY CONSTRUCTION DRAWS.
THAT’S" WHY I COULDN’T COMPLETE THE CONTRACT, COULDN T
COMPLETE THE HOUSE. AND I WAS --- I WAS CURRENT ON MY

PAYMENTS. - _THEY CUT MY MONEY OFF IN DECEMBER.

:i.I___QQuBI - NO, SIR. I’'M LOOKING AT A --- HAVE
YOU FILED"AN AFFIDAVIT ABOUT YOUR --- ABOUT YOUR PAYMENTS?
MR OSTENDORFF - I THINK THAT IN THE AFFIDAVIT

WE TALKL--- TALKED ABOUT --- |
h “;gg_ggggz - BECAUSE THE AFFIDAVIT OF --- THAT
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THE BANK HAS FILED CLEARLY SHOWS THAT YOU WERE DELINQUENT.
| ¥R._OSTENDORFE - CAN WE GO TO HER AFFIDAVIT ---
Tﬂs COURT - WE ARE. |
MR OSTENDORFF - OKAY. THERE --- IF!YOU'LL SEE

| oisr THIS ONE 'RIGHT HERE ON THE 3/16 STATEMENT, YOUR

HONOR. WHOOPS I'M SORRY. LET ME BACK UP. NOT 3/16.

QQQE - MR. OSTENDORFF, ---

MR OSTENDORE - YEBS, SIR.
M - .- DID YOU --- DO YOU HAVE --- ARE

YOU TRYING 'ro SHOW ME SOMETHING THAT IS PART OF AN
AFFIDAVIT" _ . |

MR. OSTENDORFF - SUSAN WALKER'S AFFIDAVIT. THIS
SHOWS THAT I 'WAS CURRENT.

THE OURT - ALL RIGHT, I’'VE GOT HER AFFIDAVIT IN

FRONT OF ME

MR OSTENDORFF - YES, SIR. AND THAT'S WHAT I

WANT TO YOU SHOW THE --- THEY CUT MY MONEY OFF IN

o DECEMBBR

THE COURT - TELL ME WHAT IS INCORRECT ABOUT THE

STATE -+~ ABOUT --- IN HER --- LOOK AT PARAGRAPH 14 OF HER
AFFIDAviT

MR OSTENDORFF - YRS, SIR.

THE 'COURT - IS THERE ANY ERROR IN THAT

ITEMIZATION OF PAYMENTS SHOWING THE PAYMENTS YOU MADE AND

b

THE.DATES,THAT YOU MADE THEM?
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S ;°ﬁ-f gg,2gs2g§ggggF -~ I'M NOT GOING TO ARGUE THOSE - -
3 - ' COURT REPORTER - 1 DIDN'T UNDERSTAND WHAT HE
4 sam. |
5 MR, os:ggggggg-— I SAID NO, SIR, I WON'T ARGUE
6 ,THAT -a THAT AFFIDAVIT._ |
7 J‘Wﬂ';f Igg_ggggz - WELL, THEN YOU WERE IN DEFAULT.
s Mg__is;ggggggg WELL, MY REASON FOR DEFAULT WAS
9  THEY CUT MY MONEY OFF FOR CONSTRUCTION.
10-"fr;ﬁ57 THE COURT - WELL, MR. OSTENDORFF, YOU SAID, YOU
11;. EEELLING ME IT’LL TAKE FIFTY THOUSAND DOLLARS TO COMPLETE
12: :TEE Hausx>u 'RIGHT?
e ,fié"‘:.Q}f' ' MR. OSTENDORFF - ' (INDICATING YES)
14 .,'.fu7~-1f” igg COURT - IN THE COUNTERCLATM, MY COUNTER - --
15  COPY WHICH. ‘I WANT YOU TO GIVE BACK TO ME ---
16 .g.{»-»____ggzguggggg - OH, SORRY.’
17 - '5,N.THﬁ'ggURT-- -~ YOU SAY THAT YOU COULD COMPLETE
18  IT FOR WHAT WAS LEFT IN THE LOAN.
19 ‘ »1- . MR. OSTENDORFF - YES, SIR, I COULD.
20 o Igg_ggggz - AT THE TIME --- LISTEN TO ME.
2 R mg OSTENDOREE - YES, SIR.
_22‘ 4;.)?'j’ zgg_ggggz - AT THE TIME YOU DEFAULTED, THERE WAS
:2§4 {ONLY A FEW THOUSAND DOLLARS LEFT IN THE LOAN.
24 fﬂﬁﬁﬂ”‘fgg OSTENDORFE - SIR, I NEEDED FOUR THOUSAND
v "25_ "boﬁﬁiﬁé"éAEH. AND I WORKED MY --- ALL MY CONSTRUCTION AND

oS
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ALL SCI-IEDULE BASED ON CASH. I HAD ACCOUNTS WITH

‘.EVERYBODY IF I HAD. ACCOUNTS WITH THE ELECTRICAL, THE

PAINT ‘ I COULD VE FINISHED THAT HOUSE, AND I HAD LOANS

.4WAITING ON ME

,UIEE;QQQBI - WELL, TELL ME HOW THEY ARE --- HOW

’fTHEY]ARE REQUIRED UNDER THE LOAN --- UNDER THE NOTE AND

x _. "_MORTGAGE TO ADVANCE YOU MONEY WHEN YOU ARE- IN DEFAULT?

o MR - OSTENDORFF - I‘M NOT DEFAULT, YOUR HONOR . .

‘ THE COURT - YOU -ARE IN DEFAULT ACCORDING TO THIS

AFFIDAVIT AND YOU HADN ‘T SUBMITTED ANYTHING TO THE
CONTRARY AND YOU TOLD ME IT WAS CORRECT.

MZR= O§TENDORFF - I SAID THAT SCHEDULE OF THE

TBZE COURT - WELL, THAT SHOWS THAT YOU’'RE IN

A:IGQ;‘DEFAULT.\ YOU 'WERE CLEARLY IN DEFAULT.

MR o) RFF - WELL, CAN --- I'LL ASK THE

_'COﬁRT;'HCAN»THEY-DENY ME ANY --- AS CONSTRUCTION DRAW AT

ANY TIME JUST BECAUSE THEY FEEL LIKE IT? DON'T THEY HAVE
AN OBLIGATION TO FUND THE CONSTRUCTION?

Igg_ggggz - ONE OF THE FEW PRIVILEGES I HAVE
SITTING v, HERE IS THAT I DON'T HAVE TO ANSWER QUESTIONS.

""ﬁBI__Qslzﬂgggzz - OKAY. OH, OKAY, THAT’S

RHETORICAL. -~ I MEAN ---

"”i‘iﬁERCQURI - YOU CAN ARGUE ALL YOU WANT TO.

AA
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"FOR- ME WHEN THEY SAY HAPPENED IN JULY OF 2007.
,_AFFIDAVIT ON THAT DECEMBER STATEMENT,

oF - 2006 o

' CORRECT

19
w - YES, SIR. BUT UM THE DEFAULT
THEY CUT
My MONEY OFF & DECEMBER OF 2006. ' THEY PREVENTED ME FROM
FINISHING THE HOUSE AND IF YOU LOOK ON SUSAN WALKER’S
THE --- THOSE UH ----

o THE COURT - YOU WERE IN DEFAULT AS EARLY AS JUNE

ACCORDING TO THE STATEMENT THAT YOU SAY IS

,r;m_,_w_s,zmg&zz - OKAY, THAT SCHEDULE WHAT SUSAN

.WALKER’S GOT°

m‘? COUR’I‘ _ DARAGRAPH 14.

MR OSIEEQQRFF - OKAY, UH --- NOW, WHEN --- DEF

. IS == I GUESS IF I M GOING TO PAY THE LOAN THAT DAY

IT S DUE,<MAYBE I DON T EKNOW. IF --- MAYBE I AM IN

MAY HAVE BEEN IN DEFAULT ALL ALONG, THEN WHY D

DEFAULT 2
THEY CONTINUE TO LET ME WORK ON THE HOUSE.

THE COURT - I DON’T KNOW THE ANSWER --- I DON'T

‘MR’ OSTENDORFF - I DON'T KNOW. I DON'T ---

THE COURT - I'M NOT OBLIGED TO ANSWER THAT
'.;MR og TENDORFF - I'M NOT SAYING --- )

ngIIR;_'I‘_BELQB_TE_R _ I'M SORRY, YOU’RE TALKING AT
THE SAME TIME . I CAN'T GET A CLEAR RECORD.

MR 0§TENDORFF - I'M SORRY.
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20

;jixgg'cdugT - GO AHEAD, MR. OSTENDORFF.

MR OSTENDORFF - I'M NOT IN DEFAULT. I MADE

THOSE PAYMENTS " AND THEY --- AND THEY ACCEPTED THOSE

PAXMENTS,NAND THEY CONTINUED TO FUND THE CONSTRUCTION, BUT

FOR NO REASON THEY CUT ME OFF IN DECEMBER FOR ABSOLUTELY

NO REASON AND'THEY --- THEY WERE MAKING --- I WAS MAKING

TREMENDOUS AMOUNT OF IMPROVEMENTS ON THE HOUSE AND TO
RECAP SOMETHING FOR INSTANCE, THAT HOUSE WAS EXISTING ---

'.1_igg COURT - WHEN IS THE LAST --- WHEN IS THE

LAST DISBURSEMENT THEY MADE TO YOU?

K NR. OSTENDORFF - DECEMBER OF 2006.

'THE COURT - OKAY, SO YOUR TESTI --- YOUR

'POSTTION IS THAT THAT’S THE LAST DISBURSEMENT THEY MADE TO

MR OSTENDORFF - YRS, SIR. AND I HAD ---.

'THE COURT - THEN --- AND THE PRINCIPAL DUE THEN
ON OR AEOUT,THAT DATE WAS IN EXCESS OF THREE HUNDRED AND
NINETTITNQNSANDiDOLLARS‘OUT.OF A FOUR HUNDRED THOUSAND
DOLLAR LoANT“

MR 'OSTENDORFF - YES, SIR.
“r?%THB-QOUET - AND YOU'RE TELLING ME IT’'D TAKE
FIFTY THOUSAND DOLLARS TO FINISH THE HOUSE.
Mg__ggzggggggz _ IT WOULD TAKE THEM. ANYBODY

ELSE. NOT ME BﬁT, YOUR HONOR --- I KNOW --- WHAT I'M

- TRYING TO SAY 1S THAT THEY  WERE --- THEY HAD THE

T 69
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21

OPPORTUNITY -TO MAKE A WINDFALL AND THAT'S WHAT THEIR

MOTIVE WAS j' AND THEN I‘M ENTITLED --- THEY'RE NOT

ENTITLED. TO MAKE A WINDFALL BY HANGING ME OUT ON A

A CONSTRUCTION LOAN BY DENYING ME ANY --- YOU KNOW, A DRAW

WITH NO REASON .

m 'COURT —j WELL, LET’S JUST ASSUME THEY HAD

. ADVANCED YOU ALL THE MONEY .

MR OSZ:QD_ORF - YES, SIR.
'. __'I@_____ - WHAT WOULD YOU DO?

MR, 'OSTENDORFE - WE WOULDN’T BE HERE. I’D HAD -

'-- I HAD ‘--- NUMEROUS BANKS WANTED TO DO A REFINANCE. IF

THEY HAD - GIVEN ME THE MONEY, WE’D ALREADY HAD IT

REFINANCED WITH THEM. THE WHOLE IDEA WHEN I’'D WENT WITH
MIKE WATTS, I WAS GOING TO DO A CASH-OUT REFINANCE. I HAD

A WHOLE BUNCH OF OTHER DERT ON THE SIDE THAT THEY KNEW

'ABOUTATTHETIMETHEYMADEMETHELOAN AND A LOT OF

TIMES PEOPLE WILL TA.KE A MORTGAGE TO PAY OFF SHORT TERM

DEBT I HAD LOTS OF SHORT-TERM DEBT. AND THAT WAS WHAT

IWASG-OING-TODO—-- THAT--—THEEQUITYINTHERE GOOD

‘-‘GOSH.' LOOK AT THE AMOUNT OF EQUI --- I HAD A --- I HAD A

SIX HUNDRED AND FIFTY THOUSAND DOLLAR LOAN WAITING ME_
(s1C) FROM STERLING BANK IN NEW YORK. I HAD TWO HUNDRED
AND FIFTY THOUSAND DOLLARS I’'M GOING TO PUT IN MY POCKET.
’I'HE HOUSE _.-.- I COULD SELL THE HOUSE RIGHT AFTER I GOT

FINISH;ED TAX FREE YOUR HONOR I --- TWO HUNDRED AND

o
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55VFIFTY THOUSAND’DOLLARS CASH NO TAX I COULD’VE SOLD THAT
"HOUSE START ON ANOTHER ONE. TWO YEARS I CAN DO THE SAME

':THING IT AIN T THAT HARD, BUT YOU GOT TO HAVE FINANCE

AND THEY HUNG ME OUT IN DECEMBER AND I'D STILL MADE THOSE
PAYMENTS THOSE INTEREST PAYMENTS. AND ALL I NEEDED WAS
FOUR THOUSAND DOLLARS CASH AT THAT TIME I DIDN’T HAVE

ACCOUNTS FOR ELECTRICAL WIRING, SWITCHES AND PAINT, BUT

I HAD ACCOUNTS FOR EVERYTHING ALL I NEEDED WAS THAT

SMALL AMOUNT OF MONEY AND THEY STILL DIDN’T DO IT.

“ :{:_' cogm'r - "HOW MUCH DID YOU OWE ON THOSE

ACCOUNTS THAT WASN T PAID’

MR OSTENDORFF - I DON'T KNOW. GO BACK --- 1

DON’T REALLY KNOW ---

' IHE COURT - SO YOU WERE TAKING DRAWS AND NOT
PAYING THE ACCOUNTS?
M.R OSTENDORFF - T WAS BEHIND, BUT I WAS KEEDING

EVERYBODY HAPPY AND THEY UNDERSTAND. THEY UNDERSTAND
THE COUET - WASN'T THE PURPOSE OF THE
DISBURSEMENTS TO ENABLE YOU TO PAY THE ACCOUNTS AND
DIDN’T YOU HAVE AN OBLIGATION TO DO THAT?
MR OSTENDORFF - YBS, SIR. I WAS KEEPING ---

EVERYBODY WAS -=- EVERYBODY WAS FINE; EVERYBODY

'UNDERSTOOD._ ‘WE WERE GETTING EVERYONE --- PAID AND IT WAS

IN ORDERLY TIME AND° THERE WOULD BEEN NO PROBLEM

ABSOLUTELY NO "PROBLEM. I HAD A LOT --- I HAD A LOT OF

e,
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OTHER DBBT AND THEY - SUN TRUST KNEW AT THE TIME.
THEY'RE. VERY FAMILIAR WITH THE HOUSE.
THE COURT - ALL RIGHT.

mg. OSTENDORFF - YES, SIR. AND WE WOULD NOT BE

EERE-—- IF ALL THEY HAD TO DO WAS GIVE ME THAT DRAW ---
JI»»J'S_T:"?ONE OR Two MORE DRAWS, EASY LITTLE DRAWS WITHIN THE
| FOUﬁ 'IIN)RED 'THOUSAND DOLLAR GUIDELINE. AND, YOUR HONOR,

WE CAN GO’ BACK TO --- IF THRY SAY THERE’S NOT ENOUGH

MONEY WHATEVER TO PAY  SOMETHING, THEN THEY SHOULD ---
THE 'COURT - APPARENTLY YOU WEREN'T PAYING THE
BILLS W_ITH -_THE MONEY THEY. GAVE YOU. |
| | MM - OH, I PAYING (SIC) BILLS.
- THE COURT - NOT IF YOU OWED PEOPLE FOR THE ---
FOR TIIE-;—- WHAT .WAS IN THE HOUSE. |

MR OSTENDORFF - I OWE SUM, BUT ---

: m COURT - ALL RIGHT.

“ MR. OSTENDORFF - BUT I --- THERE --- THE THING
1S, I HAD --- I OWED A LOT OF OTHER DEBT .THAT WENT ---

' THAT WAS IN THE HOUSE ORIGINALLY THAT I USED, LIKE CITY

AND COUPLE OF --- THAT WAS IN THE HOUSE THAT WAS BROUGHT -
THAT’S WHY THE HOUSE WAS AT THE VALUE THAT IT WAS. AND

I’ M JUST SAYING I M ENTITLED TO SOMETHING IN THIS, AND

"I'HERE AGAIN THE TRIERS OF FACT AS TO MUCH, HOW MUCH, BUT

THEY --- THEY BREACH.ED IN DECEMBER ---

Q - ALL RIGHT, YOU’VE SAID THAT ALREADY.

/1
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ANYTHING N'EW" :

(WHEREUPON MR. OSTENDORFF IS MUMBLING) |
- .COURT REPORTER - I CAN‘T UNDERSTAND WHAT YOU'RE
SAYING. L

MR OSMRFF - OH, I'M JUST MUMBLING, I'M

SORRY. a NOTHING ‘THAT I COULD GO ON FOR A GOOD BIT FOR WHAT
HE WAS TALKING ABOUT. LOT OF IT I DON'T THINK IS --- IS

- IMMATERIAL

____L_ - ALL RIGHT, THANK YOU.

i;xg;;ggzggggggg - OH, AND WELL, YES, I DO WANT TO

I GOT NO DISCOVERY OF WHY THEY CUT MY MONEY OFF. I
GoT NO DISCOVERY EXCEPT FOR SUSAN ---
gg - THAT'S NOT WHAT WE'RE HERE ABOUT.
MR; nggggggFF - OKAY. "
:igg;gggg_ - ANYTHING ELSE ABOUT WHAT WE’'RE HERE
ABOUT? fﬁ”v | |
| "nEL;_sxszgggggzg - I THOUGHT WE’RE HERE JUST
WHETHER THEY WERE =--

THE QOQE WHAT WE'RE HERE ABOUT IS WHETHER

v, YOUR CLAIM THAT THEIR FAILURE TO ADVANCE YOU ANYMORE

MONEY OF WI-IETH.E‘R THEY RE LIABLE FOR THAT AS A MATTER OF

.-'~.°STENDORF - YES, SIR, I THINK --- I THINK
THEY ARR. - .

THE COURT - OKAY. ANYTHING ELSE?

/L
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.. MR. OSTENDORFF - I THINK THAT'D BE IT.

" 'THR COURT - ALL RIGHT, ANYTHING IN REPLY

MR TATUM - YOUR HONOR, AS FAR AS THE

DISCOVERY'S CONCERNED WE’D JUST GOTTEN THAT ABOUT TWO.

WEEKS ; Sig R

'THE;UOURT - I’M NOT INTERESTED IN THE DISCOVERY.

MR TATUM —i-—— TWO WEEKS AGO, SO THE TIME FOR
RESPONDING HASN T CAME YET

THE COURT - ALL RIGHT. ALL RIGHT, I'VE BEEN
THROUGH THIS FILE ) I'THINK THIS IS THE THIRD MATTER WE'VE
HEARD THIS IS AT LEAST THE SECOND. AND I FIND THERE’S

NO GENUINE ISSUE OF FACT THAT WOULD ENTITLE MR. OSTENDORFF

14 'To GO FORWARD WITH HIS COUNTERCLAIM, AS BY HIS OWN

ADMISSION THE SCHEDULE OF PAYMENTS AND --- IS CORRECT AS
SET FORTH IN THE AFFIDAVIT OF MS. WALKER. HE, THEREFORE,

WAS IN DEFAULT AND UNDER THE TERMS OF THE LOAN DOCUMENTS
THE BANK HAD A RIGHT TO DENY HIM ANY FURTHER DRAWS AND
FURTHERMORE IT LOOKS LIKE, BASED ON EVERYTHING 1'VE
HEARD THAT THE LOAN - WAS ALMOST EXHAUSTED ANYWAY, AND BY
HIS OWN ADMISSION IT WOULD TAKE MORE THAN SEVEN THOUSAND

DOLLARS'TO FINISH THE HOUSE. SO I GRANT YOUR MOTION IF

‘YOU WILL E MAIL ME AN ORDER PLEASE.

: m_'i‘_A_m - CAN I GET THE B-MAIL ADDRESS YOUR

9
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* * 'THE COURT - RIGHT HERE ON THIS CARD.
" MR.TATUM - OKAY.

... (END OF TRANSCRIPT)
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.CERTIFICATE

I SHIRLEY G BROOM, THE UNDERSIGNED COURT REPORTER
: HEREBY GERTIE’Y THAT THE FOREGOING 27 PAGES CONSTITUTE A TRUE RECORD
OF PROCEEDINGS TAKEN IN THE CASE OF SUN TRUST MORTGAGE INCORPORATED
VS. MARK OSTENDORFF AS TAKEN BY ME AT THE TIME AND PLACE STATED.
I DO FURTHER CERTIFY THAT THE PERSONS WERE PRESENT
AS STATED THAT I AM NOT OF COUNSEL FOR, RELATED TO, OR IN THE
EMPLOYEE OF ANY OF THB PARTIES TO THIS ACTION AND THAT I HAVE NO

INTEREST WHATSOEVER IN THE OUTCOME OF THIS CASE.

5 THIS THE 9Q£L DAY OF Plaz X, 2010.

Mly v

_— S SHIRLEY G7 BROOM
e . CIRCUIT (OURT REPORTER
| . Teeds .. SIXTEENTH JUDICIAL CIRCUIT




- THE STATE OF SOUTH CAROLINA

., - In The Court of Appeals

~'APPEAL FROM YORK COUNTY

i Court of Common Pleas
B s'."__J_“éck's'on Kimball, Special Circuit Judge
" Case No. 2007-CP-46-04305
SunTrust Mortgag_e,‘l_nc.,, ...... ................................................................. Respondent,
V.
Mark Ostendorff . ...................................................................... Appellant.

. AFFIDAVIT OF MARK OSTENDOREF

I ,Mark Ostendorff submst thlS afﬁdavut to the Court per Rule 224(c)(3).

I, Mark Ostendorff, have personally ‘prepared this affidavit and swear as to its accuracy and
truthfulness to the best of my personal knowledge. | am over eighteen years old and | am competent to
testify to the matters therem ‘

..,1

| never recelved the Notlce of Hearmg from Brian Steed, SunTrust’s attomey, for the ﬁnal foredosure
hearing. :

70




i never recehiedvthe Netice lof Sale-j;' :
| never rec’ehl'ed a copy of the drder And' Judgment Of Foreclosure And Sale.

| never received a copy of Form.4 »,"'Judg.m__ent In A Civil Case.

The first time | ever knew of the above'4 items was at the end of October via the Master-In- Equity’s
website listing the sale date of my home for the foliowing Monday of November 4, 2013.

2

| promptly filed a Chap 7 petltlon and lt was received by the bankruptcy court on Friday November 1,
2013.

| also promptly filed a Notice of ‘Ap'pe'a“l en SunTrust’s attorney on Friday November 1, 2013.
3

{ mailed and faxed the York County Clerk of Court ofﬁce notice of the bankruptcy and the appeal justin
time to stop the sale of the house '

| received my copy of the- NOfJCE of Sale, the Order and Judgment, Form 4 ,and Notice of Hearing long
after the hearing took place 1 recerved it via e-mail after 2 requests to the York County Clerk of Court.

4
None of the 4 documents was ever recelved through the US Postal Service.
| have never falled in getting mail delrvered to me in any of the following addresses:
PO Box 14886, Greenvile SC
37 Arbutus Trarl Greenvrlle SC
137 Klng Street Central SC
135 Cedar Creek Clrcle, Central SC

$siill recelve mall at my current address of 135 Cedar Creek Circle, Central ,SC that have the above
?ddresses on them. The USPS redlrects the above addresses to me.

"/



g
Page 1 of the Order And Jdd’grﬁenf o'fiFor‘eclosure And Sale show “Appearances: Brian S.Tatum
Rich Willits

o : Mark Ostendorff

This is incorrect. |, Markbéféri’_d._oi:ff;was:ﬁbt at the hearing.

6

Page 1 of the Order And Judgment of Foreclosure and Sale , item 4 under Findings of Fact states that all
Defendants were notifi ed of hearlng date as evidenced by an Aff davit of Service.

| have not seen any afﬁdavrt asto servmg only SunTrust’s attorney’s Notice of Hearing. ~ ~ LN

’tkﬁ,gbwé

| W,J) jo.«/, ‘[7‘_@{/{

. o7 AFFIANT:
o G ’

f.'.; L ToE Mark Ostendorff

S ' ;:‘62/, . .
Swomto dsubscnbed before me ,.:" S )3 7 Rine Spazo

This dayof.lanuary 2014 | @@Wﬁk/ S 276 30
| Prro
NOTARY PUBLIC R,

/6
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*". " CERTIFICATE OF SERVICE

The undersxgned ceruﬁes thai a true and correct copy of the foregoing NOTICE OF

HEARING was served upon the ’followmg by malhng same by United States First Class Mail in a

properly addressed envelope thh adequate postage affixed thereon to insure delivery, addressed as
follows: ' L

ark (Sstendo_iff .
-137 King Street:-
Central, SC 29630».

* This 19th day of Aiguist; 2013.

.7 BRIANS.TATUM
ST Attorney for Plaintiff

TATUM LAW FIRM PLLC ot :

PO Box 11250 .

Charlotte, North Carolina 28220
Phone: (704) 3074350 - .~~~ = "
Efax:  (704) 7544140 _‘ R
Email: BSTatum@tatumlegal.com - ~

2 9Ny £10z
-3

27070
1AAYQ

sHR’

NG LY
6 WY,
e

35 'Amngo WO A
34

LY
13M




112012015

& tome et Search Nevrs

© Gomes Answes Scewn

oile aﬂ!m;mjz: 1o the 1w Firefax ~

Saarsh M

| Mo Buen O

", = Motion "MOFREE-M

tior/Motion to Lift Stay" fc [ Feopie |

. % me Bron Letms do 3 fittle irore research, the ltsin 1l 25, 2013

v Folders

v Smart Views
Unread
Starred .
People S - T .
Social : - Attached is an order in this case, which | have signed and am sending to the Clerk
Travel to be filad. The Clerk will sand each of you a filed copy. To expedite receving 2

filed copy. you should cantact the Clerk's office.

Shopping
Finance . Thank you. -
> Recent

Jack Kimbal ‘ o
> Show messege histery

DOCE72513 peif U

Reply, Reply All or Forward | Mors

Cixtorepiy 3t Y

-

https/ius-mg4 mail.yahoo.com/neofiaunch?.rand=36upvaes 10fa6#

5 Brian Steed Tolmm Your Honar, Per your fequest, 8 123,203 %

i $4.00 off coupon :
on truMedic TENS Pain Relief Products :
Offer ends on or before 1/31/15 :

171



I8 THE COURT OF COMMOR PLEAS

| CASE NO.: 07-CP-46-4305

p S mmmve‘ypmmmmﬂe”(aﬂmg(d)

(@ pmducedoannmtsasreqwetedlmderDefendamsReqwstfoerdmuon
ofDocumemsdated4/15709

(b) answer Def@MFnstMmogaton&stoPhnmﬁ'Smmw

‘ lmnﬁﬂ'hasstonewalledandmov:dedabsolutelynod:wovexywhatsoem
'meﬁrstmauomeyspmsedwopaanonbmdldmtmmndandpmmauomy |
| _‘hmdmdmmeym;mﬂegemdmdem |
Thaeatenotmdeseaetsforadoamnmdahomethatatemthepubhc
 domain. (menoaensmheeommmse the house can be seen from the public roads)
Info:manonﬂm:smepnbhcdmna\ncamot,asamattaofhw oonstmneau-ade
secreL(RW(Second)ofTom 157 cmt. B (1939) , applied in Smith v. Bic
Corp, 809F. 24 194,200 (34 Cir. 1989).
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Ceriiéte of Counsel

The undersugned h _‘eby certnﬁes that the Record onAppeal contains all material proposed and
not any- other matenaI s
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135 Cedar Creek-Circle
Central, SC 29630
(864) 640-3340
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