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STATE OF SOUTH CAROLINA : ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Tipperary Sales d/b/a La-Z-Boy Furniture C/A No. 12-CP-10-06922
Gallery,

Plaintiff,

Versus ORDER GRANTING GHARLESTOY

South Carolina Department of Transportation; N2
South Carolina Department of Health and
Environmental Control; City of North
Charleston; Charleston Water System;
Associated Developers, Inc.; Parkhill, LLC,

o

Defendants.

THIS MATTER came before me for a hearing Janwary 7, 2014 on Defendant Charleston
Water System’s (CWS)' Motion to Dismiss Pursuant to SCRCP Rule 12(c), or, in the alternative,
Motion for Summary Judgment. Present in the court were the Plaintiff’s counsel: Yancey A.
McLeod, I1I, Esquire; Defendant Charleston Water Systera’s counsel, G. Wade Cooper, Esquire,

and Leslie S. Riley, Esquire; Defendant City of North Charleston’s counsel Phillip S. Ferderigos, -

Esquire; Andrew S. Halio, Esquire, counsel for South Carolina Department of Health and
Environmental Control; and Jason A. Daigle, Esquire, counsel for South Carolina Department of
Transportation.

As to the CWS, Plaintiff alleges four causes of action:

1) Inverse Condemnation;

2 Negligent and grossly negligent design, construction, and maintenance;
3 Negligent and grossly-negligent failure to manage storm water runoff; and,
4) Trespass.

After reviewing the pleadings, the Motions to Dismiss, the Memoranda in support of the
Motions and opposing the Motions, reviewing the pleadings, and considering the arguments of
counsel, the Court hereby grants Defendant Charleston Water System’s Motion to Dismiss based
on the pleadings.?

'The legal name for CWS is the Commissioners of Public Works of the City of Charleston, which does business as
CwSs. o

? The various governmental entity Defendants filed Motions for Dismissal Pursuant to SCRCP Rule 12(c) on similar
grounds; however, as the factual allegations against each Defendant governmental entity are somewhat distinct, the
Court has adopted separate Orders of Dismissal for each separate Defendant.
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L THE PLAINTIFF’S CLAIMS ‘FOR DAMAGIéS ARISING OUT OF
. ANY FLOODING -EVENT PRIOR TO APRIL 8, 2008 ARE
DISMISSED PURSUANT TO THE STATUTE OF LIMITATIONS.

Initially, based upon the pleadings, the Plaintiff’s allegations asserting claims against
Defendant Charleston Water System for the March 20, 2003, June 16, 2004 and July 22, 2005
flood events are time-barred pursuant to the statute of limitations. For claims filed under the
Tort Claims Act, the statute of limitations is two years after the loss was or should have been
discovered. See S.C. Code Ann. § 15-78-110 (2005). Plaintiff’s Sixth, Seventh, and Eighth
causes of action (negligence and trespass) are governed by the South Carolina Tort Claims Act s
two-year statute of limitations period for tort claims brought against a governmental entity.> For
the Plaintiff’s remaining claim for inverse condemnation (Fourth cause of action), a three year
statute of limitations applies.

Additionally, under South Carolina law, the discovery rule applies to this action.*
According to the discovery rule, the statute of limitations begins to run when a person could or
should have known, through the exercise of reasonable diligence, that a ¢ause of action mlght
exist. Abba Equip.. Inc. v. Thomason, 335 S.C. 477, 485, 517 S.E.2d 235, 239 (Ct. App. 1999).3
Under § 15-3-530 and the South Carolina common law, the statute of llmltatlons is triggered not
merely by knowledge of an injury but by knowledge of diligently acquired facts sufficient to put
an injured person on notice of the existence of a cause of action against another. Epstein v.
Brown, 363 S.C. 372, 376, 610 S.E.2d 816, 818 (2005). The date on which discovery of the
cause of action should have been made is an objective question. Joubert v. S.C. Dep’t of Soc.
Servs., 341 S.C. 176, 191, 534 S.E.2d 1, 9 (Ct. App. 2000). In Young v. South Carolina
Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333

% The South Carolina Tort Claims Act further provides the limitations period is extended an additional year, for a
total of three years, when the claimant files a verified claim within one year of the loss or injury. S.C. Code Ann. §§
15-78-80, -100(a) (2005). Plaintiff did not allege that it filed a verified claim; therefore, the applicable statute of
limitations is two years.

4 See S.C. Code Ann. § 15-3-530 (2005) (applying the discovery rule to causes of action arising under § 15-3-530);
Rumpf v. Massachusetts Mut. Life Ins. Co., 357 S.C. 386, 394, 593 S.E.2d 183, 187 (Ct. App. 2004) (stating “[i]n
determining when a cause of action arose under § 15-3-530, we apply the ‘discovery rule’).

* Under South Carolina law, “‘[a] cause of action accrues at the moment when the plaintiff has a legal right to sue on
it Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781 (1962). The law presumes at least nominal damages at that
point. Livingston v. Sims, 197 S.C. 458, 15 S.E2d 770 (1941) modified Santee Portland Cement v. Daniel
Internat’| Corp., 299 S.C. 269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The
fact that substantial damages did not occur until later is immaterial to determining when the action accrued or arose.
Livingston v. Sims, supra”; Stephens v. Druffin, 327 S.C. 1, 488 S.E.2d 3 of 7 (S.C. 1997). The date on which
discovery of the cause of action should have been made is an objective, rather than subjective, question. Kreutner v.
David, 320 S.C. 283, 285, 465 S.E.2d 88, 90 (1995). In other words, whether the particular plaintiff actually knew
he had a claim is not the test. Rather, courts must decide whether the circumstances of the case would put a person
of common knowledge and experience on notice that some right of his has been invaded, or that some claim against
another party might exist. :
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S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moorev _Benson, 390 S.C.
153, 700 S.E.2d 273 (Ct. App 2010).

- Furthermore, “[t]he statute is not delayed until the injured party seeks advice of counsel or
develops a full-blown theory of recovery; instead, reasonable diligence requires a plaintiff to ‘act
with some promptness > Mabher v. Tietex Corp., 331 S.C. 371, 377, 500 S.E.2d 204, 207 (Ct.
App. 1998)

Here, pursuant to S.C. Code Ann. § 15-78-110 for claims arising under the Tort Claims
Act, Plaintiff was required to commence its action against CWS within two years after Plaintiff
knew or should have known it had a claim. Further, for all non-tort claims, a three year statute of
limitations applies pursuant to S.C. Code Ann. §15-3-530. It is self evident that the operative
date Plaintiff had notice and knew or should have known a cause of action may exist against this
Defendant was, at the latest, when each flood occurred in 2003, 2004, 2005, 2008 and 2009. As
such, for both the Tort Claims Act and non-Tort Claims Act claims, Plaintiff was required to at
least file its Summons and Complaint within three years after each flood event to comply with
the statute of limitations. Plaintiff failed to do so, and Plaintiff missed the statute of limitations
for the alleged flood events in 2003, 2004 and 2005 by filing his Summons and Comp]amt on
April 8,2010.

. As such, Plaintif’s Summons and Complaint in this action were not filed prior to the
three year expiration of the statute of limitations, which, at the latest, expired for the alleged
2003, 2004 and 2005 flood events. As the Plaintiff failed to file its Summons and Complaint
until April 8, 2010, well after the statute of limitations had been expired for the 2003, 2004, and
2005 flood events, Plaintiff failed to commence its action within the mandatory time period for
the statute of limitations and the statute of limitations bars Plaintiff’s claims for such events.

II. THE PLAINTIFF FAILS TO ALLEGE FACTS SUFFICIENT TO
STATE A CLAIM FOR RELIEF FOR ITS (1) TORT CLAIM
NEGLIGENCE/GROSS NEGLIGENCE, ) INVERSE
CONDEMNATION, AND (3) TRESPASS CAUSES OF ACTION
AGAINST CHARLESTON WATER SYSTEM PURSUANT TO THE
HAWKINS DECISION AND THE SOUTH CAROLINA TORT
CLAIMS ACT.

® The courts of South Carolina apply the “discovery rule” to determine when a cause of action accrues under the
Tort Claims Act. Bayle v. S.C. Dep’t of Transp., 344 S.C. 115, 123, 542 S.E.2d 736, 740 (Ct. App. 2001).
According to the discovery rule, the statute of limitations begins to run from the date the injury resulting from the
wrongful conduct date either is discovered or may have been discovered by the exercise of reasonable diligence. 1d.
“The date on which discovery of the cause of action should have been made is an objective, rather than a subjective,
question.” Id. “One purpose of a statute of limitations is to ‘relieve the courts of the burden of trying stale claims
when a plaintiff has slept on his rights.””” Moates v. Bobb, 322 8.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996)
(quoting McKinney v CSX Transp., Inc., 298 S.C. 47, 49-50, 378 S.E.2d 69, 70 (Ct. App. 1989)). “Another purpose
of the statute of limitations is to protect potential defendants from protracted fear of litigation.” Moates, 322 S.C. at
176,470 S.E.2d at 404.

{Client Matter\000001\0498\0RD\0450547.D0OC) 3
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1. NEGLIGENCE/GROS§ NEGLIGENCE & SOUTH CAROLINA TORT CLAIMS ACT

Under South Carolina law, any tort action against a governmental entity is governed by
the South Carolina Tort Claims Act, which is the exclusive civil remedy available in an action
against a governmental entity or its employees. Flateau v. Harrelson, 355 S.C. 197, 584 S.E.2d
413 (Ct. App. 2003). Among other portions, the Tort Claims Act sets forth:

S.C. Code Ann. § 15-78-60. Exceptions to waiver of immunity.
The governmental entity is not liable for a loss resulting from:

(1) legislative, judicial, or quasi-judicial action or inaétion;
(2) administrative action or inaction of a legislative, judicial, or quasi-judicial
nature;

(4) adoption, enforcement, or compliance with any law or failure to adopt or
enforce any law, whether valid or invalid, including, but not limited to, any
charter, provision, ordinance, resolution, rule, regulation, or written policies;

(5) the exercise of discretion or judgment by the governmental entity or employee
or the performance or failure to perform any act or service which is in the
discretion or judgment of the governmental entity or employee;

@) a nuisance;

(13) regulatory inspection powers or functions, including failure to make an
inspection, or making an inadequate or negligent inspection, of any property
to determine whether the property complies with or violates any law,
regulation, code, or ordinance or contains a hazard to health or safety;

Code 1976 § 15-78-60.

When a governmental entity owes a duty of care to plaintiff under the common law and
other elements of negligence are shown, the next step is to analyze the applicability of exceptions
to the waiver of immunity contained in the Tort Claims Act which are asserted by the
governmental entity. Madison ex rel. Bryant v. Babcock Center, Inc., 371 S.C. 123, 638 S.E.2d
650 (S.C. 2006). Provisions establishing limitations upon and exemptions from liability of a
governmental entity must be liberally construed to limit the liability of the State. Steinke v.
South Carolina Dept. of Labor, Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (S.C.
1999). However, the burden of establishing a limitation upon liability or an exception to the
state's waiver of immunity under the Tort Claims Act is upon the governmental entity asserting it
as an affirmative defense. Id.

The application of the Tort Claims Act to allegations arising out of design and/or
maintenance of a governmental entity’s drainage system has been addressed before by South
Carolina courts. In Hawkins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App.
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2004), the Court of Appeals held that the Tort Claims Act immunity.provisions bar such claims.”
In Hawkins, Louie Hawkins sued the city of Greenville for improper and negligent design and
maintenance of its municipal drainage system. Hawkins alleged the City's malfeasance caused
his property to flood. The Court affirmed the trial court's grant of summary judgment in favor of
the City by noting that, among other applicable exceptions to the waiver of immunity, “the City
[wa]s not liable for loss resulting from: (1) "legislative, judicial, or quasi-judicial action or
inaction"; (2) "administrative action or inaction of a legislative, judicial, or quasi-judicial
nature”; (4) "adoption, enforcement, or compliance with any law or failure to adopt or enforce
any law, whether valid or invalid, including, but not limited to, any charter, provision, ordinance,

~ resolution, rule, regulation, or written policies"; (5) "the exercise of discretion or judgment by the

governmental entity or employee or the performance or failure to perform any act or service
which is in the discretion or judgment of the govemnmental entity or employee"; or (13)
"regulatory inspection powers or functions, including failure to make an inspection, or making an
inadequate or negligent inspection, of any property to determine whether the property complies
with or violates any law, regulation, code, or ordinance or contains a hazard to health or safety."
S.C. Code Ann. § 15-78-60(1), (2), (4), (5), and (13) (Supp.2003); Id. at 293, 594 S.E.2d 564.

The Court of Appeals stated that, although South Carolina courts had previously not
applied the Tort Claims Act to facts similar to those of the Hawkins case, the Supreme Court of
Texas has held that municipalities are not liable for the design and planning of their sewage and
drainage systems because these acts are considered to be inherently quasi-judicial, discretionary
functions for which a governmental entity is not liable. City of Tyler v. Likes, 962 S.W.2d 489,
501 (Tex. 1997). The Texas court in City of Tyler opined:

The duties of the municipal authorities in adopting a general plan of drainage, and
determining when and where sewers shall be built, of what size and at what level,
are of a quasi judicial nature, involving the exercise of deliberate judgment and
large discretion, and depending upon considerations affecting the public health
and general convenience throughout an extensive territory; and the exercise of
such judgment and discretion in the selection and adoption of a general plan or
system of drainage is not subject to revision by a court or jury in a private actlon
for not sufficiently draining a particular lot of land.

The South Carolina appellate court held that it found a comparable degree of discretion
was granted to the City in the Hawkins case to exercise the measured policy judgments required

7 More specifically, in Hawkins, a business owner brought an action against the City alleging that the City’s
improper and negligent design and maintenance of its drainage system caused his business to flood. The Court of
Appeals held that (1) the city’s design and maintenance of the drainage system did not constitute inverse
condemnation; (2) city was not liable under Tort Claims Act; (3) city was not liable for trespass; and (4) city was not
liable for conversion. Similar to the allegations in the La-Z-Bay Coniplaint, Hawkins’ property was also located in
a low-lying area and had been heavily developed with retail businesses and other large commercial developments.
In his lawsuit, Hawkins brought his action against the city, alleging causes of action for (1) inverse condemnation,
(2) negligence in the city’s design and maintenance of its storm water drainage system, (3) violation of S.C. Code §
5-31-450, (4) trespass, (5) conversion, and (6) nuisance. As a whole, Hawkins stands for the proposition that a
governmental entity will not be held liable for damages allegedly resulting from the overall design, construction, or
maintenance of its systems for handling surface water absent an “affinmative, positive, aggressive act” by the
governmental entity and which proximately causes damages to a a person ’s property. The Hawkins decision controls
in this case.
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to build and maintain an adequate municipal sewer and drainage system in Greenville.
Accordingly, the Court found that the City was immune from liability for negligence claims
arising out of the design and maintenance of the drainage system at issue in the case. Hawkins
358 S.C. at 293-94, 594 S.E.2d at 564. The Hawkins decision’s broad language affords a
governmental entity absolute immunity for design, construction, and maintenance decisions, and
the Tort Claims Act immunity provisions (1), (2), (4), (5), (7), and (13) bar Plaintiff’s present
tort claims against Charleston Water System.

With regard to CWS, there is an additional statutory basis for.dismissal on this basis.
CWS is a statutorily-created Commissioners of Public Works pursuant to S.C. Code Ann. §5-31-
210 et seq. Section 5-31-250 sets forth specific powers of any commissioners of public works as
follows:

The board of commissioners of public works of any city or town may
purchase, build or contract for building any waterworks or electric light
plant authorized under Article 7 of this chapter and may operate them and
shall have full control and management of them. It may supply and
furnish water to citizens of the city or town and also electric, gas or other
light and may require payment of such rates, tolls and charges as it may
establish for the use of water and light.

Given that CWS has only the powers invested in it by the Legislature as set forth above, CWS
does not and cannot have control of any design, construction or maintenance of any drainage
system, much less a drainage system located outside of the corporate limits of the City of
Charleston.

Here, Plaintiff’s Amended Complaint Paragraphs 5 - 52 and Fourth, Sixth, Seventh, and
Eighth causes of action do not factually allege any “affirmative, positive, aggressive act” on the

~ part of this Defendant. Specifically, Plaintiff alleges liability due to CWS’ “incorrect design,

construction, and maintenance” of its drainage system (Am. Comp. § 20); its refusal “to lower
the water level of the Goose Creek Reservoir to prevent upstream flooding” (Am. Comp. § 85);
its failure “to design, maintain, and operate the drainage system under its control to prevent or
mitigate flooding resulting from even moderate rainfall” (Am. Comp. 9 98 (a)); its failure “to

_ institute protocols and procedures by which the level of the Goose Creek Reservoir would be

lowered in the event of significant rainfall resulting in potential for flooding” (Am. Comp. 98
(b)); and CWS’ “failure or refusal to take appropriate steps to manage storm water runoff
through its drainage basin terminating at the Goose Creek Reservoir” (Am. Comp. § 105). As
for the allegations regarding “the drainage system under [CWS’] control,” it is clear from §5-31-
250 that CWS does not have any control over storm water or drainage systems and therefore
cannot fail to maintain such. With regard to the remaining allegations, they, at most, are mere
“failures to act” which do not constitute “‘an affirmative, positive, aggressive act” on the part of
this Defendant pursuant to the Hawkins decision.  As such, Plaintiff’s negligence/gross
negligence tort claims against Charleston Water System fail as a matter of law.

Client MatterA\000001\0498\ORD\00450547.DOC 6
(Clicnt Matte y RO00006

APPENDIX 0009



0\

2. INVERSE CONDEMMATION

Plaintiff’s inverse condemnation claim against CWS' also fails pursuant to the Hawkins
decision. Hawkins argued that the City was liable for his inverse condemnation claim,
contending he was deprived of his full rights to his property without just compensation as a result
of the City’s design and maintenance of the drainage system. The court summarnly rejected
Hawkins’ claim.

In affirming the dismissal of Hawkins’ inverse condemnation claim, the Court of Appeals
held that the City of Greenville’s conduct was insufficient to render it liable for inverse
condemnation:

In the present case, Hawkins has failed to allege any affirmative acts by the City
which damaged the ServiceMaster property or otherwise diminished his rights in
the property. Most of the City's "acts" he avers support his inverse condemnation
claim are merely failures to act. Specifically, Hawkins asserts the City improperly
allowed the development of neighboring parcels of commercial property which
altered the elevation of the area and added strain to the Laurel Creek drainage
pipes beyond their capacity and then failed to replace these pipes. The South
Carolina cases addressing inverse condemnation are uniform in requiring that the
claim be proved by "affirmative, positive, aggressive” acts by the governmental
agency. Allegations of mere failure to act are insufficient. See, e.g., Berry's On
Main, Inc. v. City of Columbia, 277 S.C. 14, 16, 281 S.E.2d 796, 797 (1981)
(holding that proof of inverse condemnation requires that "there must be an
affirmative, positive, aggressive act on the part of the governmental agency");
Gray v. South Carolina Dep't of Highways & Pub. Transp., 311 S.C. 144, 149,
427 S.E2d 899, 902 (Ct.App.1993) (listing as an element of inverse
condemnation the requirement that there be "an affirmative, positive, aggressive
act on the part of the governmental agency"). Id. at 562 (Emphasis added).

Similarly, here, Plaintiff fails to allege any “affirmative, positive, aggressive act” on the
part of the Charleston Water System. Complaint Paragraphs 5 - 52, and 7-88 do not factually
allege any “affirmative, positive, aggressive act” on the part of this Defendant. The allegations
of the CWS” mere failure to act are insufficient as a matter of law. Here, the alleged conduct by
the CWS giving rise to Plaintiff’s inverse condemnation claim is practically the same as the City
of Greenville’s conduct (or lack thereof) absolved by the court in Hawkins. La-Z-Boy
repeatedly alleges in its Complaint that the CWS’ failure to mitigate upstream flooding by
lowering the level of the downstream Goose Creek Reservoir proximately caused flooding on its
premises. (Am. Comp. 91 85, 97, 98, 99, 101, 103, 105). However, pursuant to the Hawkins’
court’s ruling, the failure to act or to remedy the drainage defects, do not constitute the type of
““affirmative, positive, aggressive’ acts by [a] governmental agency” to render it liable for
inverse condemnation. At most, the CWS’ actions amount to a “mere failure to act,” which
Hawkins holds is an insufficient basis to render a municipality liable for inverse condemnation.
1d.; see also, Kiriakides v. School District of Greenville County, 675 S.E.2d 439, 443 (S.C.
2009) (“regulatory takings exist only in conjunction with affirmative governmental restrictions
on the use of land.") (affirming Master-in-Equity’s dismissal of inverse condemnation claim).
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_ 3. TRESPASS

As addressed in Hawkins, the essential elements of a trespass cause of action are that (1)
“the act must be affirmative, (2) the invasion of the land must be intentional, and (3) the harm
caused by the invasion of the land must be the direct result of that invasion.” Trespass does not
lie for nonfeasance or failure to perform a duty. Trespass is an intentional tort; and while the
trespasser, to be liable, need not intend or expect the damaging consequence of his entry, he must
intend the act which constitutes the unwarranted entry on another's land. In South Carolina, to

-maintain a trespass action, an action in trespass will lie if the defendant intentionaily entered the

property. The unwarrantable entry on land in the peaceable possession of another is a trespass,
without regard to the degree of force used, the means of entry, or the extent of damage. The
entry itself is the wrong. See Anderson S.C. Requests to Charge — Civil § 31-13; 4-41; Cedar
Cove Homeowners Association, Inc. vs. DiPietro, 368 S.C. 254, 628 S.E.2d 284 (Ct. App. 2007).

Here, for the same reasons outlined in the Hawkins decision and pursuant to the Tort
Claims Act, the trespass claim allegations (] 108-111) in this case fail to set forth sufficient
facts to constitute a claim for relief against this Defendant. :

CONCLUSION

For the reasons étated herein, this Court hereby grants Defendant Charleston Water
System’s Motion to Dismiss Pursuant to SCRCP Rule 12(c) based on the South Carolina Tort
Claims Act and the Hawkins decision.

IT IS SO ORDERED!

R. Markley Dennis, {r., Judge

Ninth Judicial Circui
DatedM’\MM _'1, o144
Charleston, South Calolina’ '
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STATE OF SOUTH CAROLINA ) 'IN THE COURT OF COMMON PLEAS
. , ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE No.: 12-CP-10-6922
Tipperary Sales d/b/a La-Z-Boy )
Furniture Gallery, ) ,
) ORDER GRANTING DHEC’S
Plaintiff, )  MOTION FOR SUMMARY JUDGMENT
Vs. )
) =]
South Carolina Department of ) @ e =
Transportation; South Carolina ) \ arr;ﬂ a
Department of Health and ) e —
Environmental Control; City of ) o, ®
_ North Charleston; Charleston Water ) 25 =
System; Associated Developers, Inc., ) i s S
Parkhill, LLC, ) LR L
) o o
Defendants. )

THIS MATTER came before me for a hearing on January 7, 2014 on Defendant South
Carolina Health and Environmental Control’s (DHEC) Motion for Summary Judgment. Present
in the courtroom were the Plaintiff’s counsel: Yancey A. McLeod, III, Esquire; Defendant
Charleston Water System’s counsel, G. Wade Cooper, Esquire, and Leslie S. Riley, Esquire;
Defendant City of North Charleston’s counsel Phillip S. Ferderigos, Esquire; Andrew S. Halio,
Esquire, counsel for DHEC; and Jason A. Daigle, Esquire, counsel for South Carolina

Department of Transportation.

As to DHEC, Plaintiff alleges two causes of action: negligence/gross negligence and
inverse condemnation. These causes of action arise oui of DHEC’s issuance of various land
disturbance pemmits, which are alleged to have resulted in the flooding of the Plaintiff's property.

After reviewing the pleadings, the motion, and the Plaintiff’s opposing memorandum, and
considering the arguments of counsel, the Court hereb

y grants DHEC’s Motion for Summary
Judgment for the reasons set forth below.’ :

1. SOUTH CAROLINA TORT CLAIMS ACT

Under South Carolina law, any tort action against a governmental entity is governed by
the South Carolina Tort Claims Act, which is the exclusive civil remedy available in an action

against a governmental entity or its employees. Flateau v. Harrelson, 355 S.C. 197, 584 S.E.2d
413 (Ct. App. 2003). Among other portions, the Tort Claims Act sets forth:

' The various governmental entity Defendants filed separate motions on similar grounds; however, as the factual
allegations against each Defendant governmental entity are somewhat distinct, the Court has adopted separate
Orders for each Defendant. In support of its motion for summary judgment, DHEC relies on all of the materials
generated in the case, including the materials generated in discovery. The Court also notes that DHEC did not move

on the basis of the statute of limitations, but had it done so, the result would have been the same as the Court’s ruling
with respect to the other governmental entities on that issue.
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$.C. Code Ann. § 15-78-60. Exceptions to waiver of immunity.
The governmental entity'is not liable for a loss resulting from:

(1) legislative, judicial, or quasi-judicial action or inaction;
(2) administrative action or inaction of a legislative, judicial, or quasi-judicial
nature;

(4) adoption, enforcement, or compliance with any law or failure to adopt or
enforce any law, whether valid or invalid, including, but not limited to, any
charter, provision, ordinance, resolution, rule, regulation, or written policies;

(5) the exercise of discretion or judgment by the governmental entity or employee
or the performance or failure to perform any act or service which is in the
discretion or judgment of the governmental entity or employee;

(7) anuisance;

(12) licensing powers or functions including, but not limited to, the issuance,
denial, suspension, renewal, or revocation of or failure or refusal to issue,
deny, suspend, renew, or revoke any permit, license, certificate, approval,
registration, order, or similar authority except when the power or function is
exercised in a grossly negligent manner;

(13) regulatory inspection powers or functions, including failure to make an
inspection, or making an inadequate or negligent inspection, of any property
to determine whether the property complies with or violates any law,
regulation, code, or ordinance or contains a hazard to health or safety;

When a governmental entity owes a duty of care to plaintiff under the common law and
other elements of negligence are shown, the next step is to analyze the applicability of exceptions
to the waiver of immunity contained in the Tort Claims Act which are asserted by the
governmental entity. Madison ex rel. Bryant v. Babcock Center. Inc., 371 S.C. 123, 638 S.E.2d
650 (S.C. 2006). Provisions establishing limitations upon and exemptions from liability of a
governmental entity must be liberally construed to limit the liability of the State. Steinke v.
South Carolina Dept. of Labor, Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (S.C.
1999). However, the burden of establishing a limitation upon liability or an exception to the
state’s waiver of immunity under the Tort Claims Act is upon the governmental entity asserting it
as an affirmative defense. Id.

The application of the Tort Claims Act to allegations arising out of design and/or
maintenance of a governmental entity’s drainage system has been addressed before by South
Carolina courts. In Hawkins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App.
2004), the Court of Appeals held that the Tort Claims Act immunity provisions bar such claims.?

2 More specifically, in Hawkins, a business owner brought an action against the City alleging that the City’s
improper and negligent design and maintenance of its drainage system caused his business to flood. The Court of
Appeals held that (1) the city’s design and maintenance of the drainage system did not constitute inverse
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In Hawkins, Louie Hawkins sued the city of Greenville for improper and negligent design and
maintenance of its municipal drainage system. Hawkins alleged the City's malfeasance caused
his property to flood. The Court affirmed-the trial court's grant of summary judgment in favor of
the City by noting that, among other applicable exceptions to the waiver of immunity, “the City
[wa]s not liable for loss resulting from: (1) "legislative, judicial, or quasi-judicial action or
inaction”; (2) "administrative action or inaction of a legislative, judicial, or quasi-judicial
nature”; (4) "adoption, enforcement, or compliance with any law or failure to adopt or enforce

-any law, whether valid or invalid, including, but not limited to, any charter, provision, ordinance,

resolution, rule, regulation, or written policies”; (5) "the exercise of discretion or judgment by the
governmental entity or employee or the performance or failure to perform any act or service
which is in the discretion or judgment of the govemmental entity or employee”; or (13)
"regulatory inspection powers or functions, including failure to make an inspection, or making an
inadequate or negligent inspection; of any property to determine whether the property complies
with or violates any law, regulation, code, or ordinance or contains a hazard to health or safety.”
S.C. Code Ann. § 15-78-60(1), (2), (4), (5), and (13) (Supp.2003); 1d. at 293, 594 S.E.2d 564.

The Court of Appeals stated that, although South Carolina courts had previously not
applied the Tort Claims Act to facts similar to those of the Hawkins case, the Supreme Court of
Texas has held that municipalities are not liable for the design and planning of their sewage and
drainage systems because these acts are considered to be inherently quasi-judicial, discretionary
functions for which a governmental entity is not liable. City of Tyler v. Likes, 962 S.W.2d 489,
501 (Tex. 1997). The Texas court in City of Tyler opined:

The duties of the municipal authorities in adopting a general plan of drainage, and
determining when and where sewers shall be built, of what size and at what level,
are of a quasi judicial nature, involving the exercise of deliberate judgment and
large discretion, and depending upon considerations affecting the public health
and general convenience throughout an extensive: territory; and the exercise of
such judgment and discretion in the selection and adoption of a general plan or
system of drainage is not subject to revision by a court or jury in a private action
for not sufficiently draining a particular lot of land.

The South Carolina appellate court held that it found that a comparable degree of
discretion was granted to the City in the Hawkins case to exercise the measured policy
judgments required to build and maintain an adequate municipal sewer and drainage system in
Greenville. Accordingly, the Court found that the City was immune from liability for negligence
claims arising out of the design and maintenance of the drainage system at issue in that case.
Hawkins, 358 S.C. at 293-94, 594 S.E.2d at 564. The Hawkins decision’s broad language

condemnation; (2) city was not liable upder Tort Claims Act; (3) city was not liable for trespass; and (4) city was not
liable for conversion. Similar to the allegations in the La-Z-Boy Complaint, Hawkins’ property was also located in
a low-lying area and had been heavily developed with retai} businesses and other large commercial developments.
In his lawsuit, Hawkins brought his action against the city, alleging causes of action for (1) inverse condemnation,
(2) negligence in the city’s design and maintenance of its storm water drainage system, (3) violation of S.C. Code §
5-31-450, (4) trespass, (5) conversion, and (6) nuisance. As a whole, Hawkins stands for the proposition that a

- governmental entity will not be held liable for damages allegedly resulting from the overall design, construction, or

maintenance of its systems for handling surface water absent an “affirmative, positive, aggressive act” by the
governmental entity and which proximately causes damages to a person’s property. The Hawkins decision controls
in this case.
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“affords a governmental erntity absolute immunity for design, construction, and maintenance

decisions. The rationale of Hawkins is also applicable to DHEC, which is alleged to have
negligently reviewed, inspected and approved errongous drainage plans, failed to mitigate
flooding problems, and failed to supervise surface water drainage near the Plaintiff’s property,
all of which is precluded by the exceptions to waiver of immunity provisions in the Tort Claims
Act cited above and by Hawkins. Additionally, S.C. Code § 15-78-60 (12) provides immunity to
DHEC for the issuance of the permits, and Plaintiff was unable to provide any evidence that the
permits at issue were issued in a grossly negligent manner. For these. reasons, Plaintiff’s
negligence/gross negligence claims against DHEC fail as a matter of law.

2. INVERSE CONDEMNATION

Plaintiff’s inverse condemnation claim against DHEC also fails under Hawkins.
Hawkins argued that the City was liable for his inverse condemnation claim, contending he was
deprived of his full rights to his property without just compensation as a result of the City’s
design and maintenance of the drainage system. The court summarily rejected Hawkins’ claim.

In affirming the dismissal of Hawkins’ inverse condemnation claim, the Court of Appeals
held that the City of Greenville’s conduct was insufficient to render it liable for inverse
condemnation:

In the present case, Hawkins has failed to allege any affirmative acts by the City
which damaged the ServiceMaster property or otherwise diminished his rights in
the property. Most of the City's "acts" he avers support his inverse condemnation
claim are merely failures to act. Specifically, Hawkins asserts the City improperly
allowed the development of neighboring parcels of commercial property which
altered the elevation of the area and added strain to the Laurel Creek drainage
pipes beyond their capacity and then failed to replace these pipes. The South
Carolina cases addressing inverse condemnation are uniform in requiring that the
claim be proved by "affirmative, positive, aggressive” acts by the governmental
agency. Allegations of mere failure to act are insufficient. See, e.g., Berry's On
Main, Inc. v. City of Columbia, 277 S.C. 14, 16, 281 S.E.2d 796, 797 (1981)
(holding that proof of inverse condemnation requires that "there must be an
affirmative, positive, aggressive act on the part of the governmental agency");
Gray v. South Carolina Dep't of Highways & Pub. Transp., 311 S.C. 144, 149,
427 S.E2d 899, 902 (Ct.App.1993) (listing as an element of inverse
condemnation the requirement that there be "an affirmative, positive, aggressive
act on the part of the governmental agency"). Id. at 562 (Emphasis added).

Similarly, Plaintiff has failed to allege or show any “affirmative, positive, aggressive act”
on the part of DHEC in this case. The allegations setting forth the basis for the inverse
condemnation claim against DHEC are found in Paragraphs 65 - 70 of the Amended Complaint.
The mere allegation that DHEC issued permits without accounting for potential downstream
flooding is insufficient. to- support a claim for inverse condemnation. No proof of an
“affirmative, positive, aggressive act” on the part of DHEC has been presented to the Court. As
such, Plaintiff’s inverse condemnation claim against DHEC fails as a matter of law.
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CONCLUSION

For the reasons statéd herein, this Court hereby grants DHEC’S Motion for Summary
Judgment.

oo (W00

R. Mar yI)enms Jr. Judge

Ninth Judlcm] Circumt
Dated:-&«_/c-w_‘m '7, 20( 4

Charleston, South Carplina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) NINTH.JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE No.: 12-CP-10-6922
Tipperary Sales d/b/a La-Z-Boy )
Furniture Gallery, )
) ORDER GRANTING
Plaintiff, ) CITY OF NORTH CHARLESTON’S
. ) MOTION TO DISMISS '
Vvs. )
) 2
'South Carolina Department of ) % (:\é b
Transportation; South Carolina ) V| oe B
Department of Health and ) v e =
Environmental Control; City of ) Qf«};
North Charleston; Charleston Water ) o%a ;
System; Associated Developérs, Inc., ) 23 ™~
Parkhill, LLC, ) 22 =
Defendants. )

THIS MATTER came before me for a hearing on January 7, 2014 on Defendant City of
North Charleston’s Motion to Dismiss Pursuant to SCRCP Rule 12(c). Present in the court were
the Plaintiff’s counsel Yancey A. McLeod, I, Esquire, Defendant City of North Charleston’s
counsel Phillip S. Ferderigos, Esquire, G. Wade Cooper, Esquire counsel for Charleston Water
System, Andrew S. Halio, Esquire counsel for South Carolina Department of Health and
Environmental Control, and Jason A. Daigle, Esquire counsel for South Carolina Department of
Transportation.

After reviewing the pleadings, the Motions to Dismiss, the Memoranda in support of the
Motions and opposing the Motions, reviewing the pleadings, and considering the arguments of
counsel, the Court hereby grants Defendant City of North Charleston’s Motion to Dismiss based
on the pleadings.'

I. THE PLAINTIFF’S CLAIMS FOR DAMAGES ARISING OUT OF ANY
FLOODING EVENT PRIOR TO APRIL 8, 2008 ARE DISMISSED
PURSUANT TO THE STATUTE OF LIMITATIONS.

Initially, based upon the pleadings, the Plaintiff’s allegations asserting claims against
Defendant City of North Charleston for the March 20, 2003, June 16, 2004 and July 22, 2005
flood events are time-barred pursuant to the statute of limitations. For claims filed under the
Tort Claims Act, the statute of limitations is two years after the loss was or should have been
discovered. See S.C. Code Ann. § 15-78-110 (2005). Plaintiff’s Fifth, Eighth, and Twelfth

! The various govemmental entity Defendants filed Motions for Dismissat Pursuant to SCRCP Rule 12(c) on similar
grounds; however, as the factual allegations against each Defendant governmental entity are somewhat distinct, the
Court has adopted separate Orders of Dismissal for each separate Defendant.
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claims are governed by the South Carolina Tort Claims Act’s two-year statute of limitations
period for tort claims brought against a governmental entity.” For the Plaintiff’s remaining Third
claim for inverse condemnation, a three year statute of limitations applies.

Additionally, under South Carolina law, the discovery rule applies to this action.’
According to the discovery rule, the statute. of limitations begins to run when a person could or
should have known, through the exercise of reasonable diligence, that a cause of action might
exist. Abba Equip., Inc. v. Thomason, 335 S.C. 477, 485,517 S.E.2d 235, 239 (Ct. App. 1999).*
Under § 15-3-530 and the South Carolina common law, the statute of limitations is triggered not
merely by knowledge of an injury but by knowledge of diligently acquired facts sufficient to put
an injured person on notice of the existence of a cause of action against another. Epstein v.
Brown, 363 S.C. 372, 376, 610 S.E.2d 816, 818 (2005).  The date on which discovery of the
cause of action should have been made is an objective question. Joubert v. S.C. Dep’t of Soc.
Servs., 341 S.C. 176, 191, 534 SE.2d 1, 9 (Ct. App. 2000). In Young v. South Carolina
Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333
S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153,700 S.E.2d 273 (Ct. App. 2010). -

Furthermore, “[t]he statute is not delayed until the injured party seeks advice of counsel or
develops a full-blown theory of recovery; instead, reasonable diligence requires a plaintiff to ‘act
with some promptness.”” Maher v. Tietex Corp., 331 S.C. 371, 377, 500 S.E.2d 204, 207 (Ct.
App. 1998).°

? The South Carolina Tort Claims Act further provides the limitations period is extended an additional year, for a
total of three years, when the claimant files a verified claim within onc year of the loss or injury. S.C. Code Ann. §§
15-78-80, -100(a) (2005). Plaintiff did not allege that it filed a verified claim; therefore, the applicable statute of
limitations is two years.

’ See S.C. Code Ann. § 15-3-530 (2005) (applying the discovery rule to causes of action arising under § 15-3-530);
Rumpf v. Massachusetts Mut. Life Ins. Co., 357 S.C. 386, 394, 593 5.E2d 183, 187 (Ct. App. 2004) (stating “[iln
determining when a cause of action arose under § 15-3-530, we apply the ‘discovery rule™).

* Under South Carolina law, *‘[a] cause of action accrues at the moment when the plaintiff has a legal right to sue on
it.’” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781 (1962). The law presumes at least nominal damages at that
point. Livingston v. Sims, 197 S.C. 458, 15 S.E.2d 770 (1941) modificd Santee Portland Cement v, Daniel Internat’]
Corp., 299 S.C. 269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The fact that
substantial damages did not occur until later is immaterial to determining when the action accrued or arose.

- Livingston v. Sims, supra”; Stephens v. Druffin, 327 S.C. }, 488 S.E.2d 3 of 7 (S.C. 1997). The date on which

discovery of the cause of action should have been made is an objective, rather than subjective, question. Kreutner v.
David, 320 S.C. 283, 285, 465 S.E.2d 88, 90 (1995). In other words, whether the particular plaintiff actually knew
he had a claim is not the test. Rather, courts must decide whether the circumstances of the case would put a person
of common knowledge and experience on notice that some right of his has been invaded, or that some claim against
another party might exist.

* The courts of South Carolina apply the “discovery rule” to determine when a causé of action accrues under the
Tort Claims Act. Bayle v. S.C. Dep’t of Transp., 344 S.C. | 15, 123, 542 S.E.2d 736, 740 (Ct. App. 2001).
According to the discovery rule, the statute of limitations begins to run from the date the injury resulting from the
wrongful conduct date either is discovered or may have been discovered by the exercise of reasonable diligence. Id.
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Here, pursuant to S C. Code Ann. § 15-78-110 for claims arising under the Tort Claims
Act, Plaintiff was required to commence its action against' Defendant within two years after
Plaintiff knew or should have known it had a claim. Further, pursuant to S.C. Code Ann. § 15-3-
530 for all non-tort claims, a three year statute of limitations applies. It is self evident that the
operative date Plaintiff had notice and knew or should have known a cause of action may exist
against this Defendant was, at the latest, when each flood occurred in 2003, 2004, 2005, 2008
and 2009. As such, for both the Tort Claims Act and non-Tort Claims Act claims, Plaintiff was
required to at least file its Summons and Complaint within three years after each flood event to
comply with the statute of limitations. Plaintiff failed to do so, and Plaintiff missed the statute of
limitations for the alleged flood events in 2003, 2004 and 2005 by filing his Summons and
Complaint on April 8, 2010. '

As such, Plaintiff’s Summons and Complaint in this action were not filed prior to the
three year expiration of the statute of limitations, which, at the latest, expired for the alleged
2003, 2004 and 2005 flood events. As the Plaintiff failed to file its Summons and Complaint
until April 8, 2010, well after the statute of limitations had been expired for the 2003 — 2005
flood events, Plaintiff failed to commence its action within the mandatory time period for the
statute of limitations and the statute of limitations bars Plaintiff’s claims for such events.

1I. THE PLAINTIFF FAILS TO ALLEGE FACTS SUFFICIENT TO STATE A
CLAIM FOR RELIEF FOR ITS (1) TORT CLAIM NEGLIGENCE/GROSS
NEGLIGENCE, (2) INVERSE CONDEMNATION, (3) S.C. CODE ANN. § 5-
31-450 VIOLATION, AND (4) TRESPASS CAUSES OF ACTION AGAINST
DEFENDANT CITY OF NORTH -CHARLESTON PURSUANT TO THE
HAWKINS DECISION '

1. SOUTH CAROLINA TORT CLAIMS ACT

Under South Carolina law, any tort action against a government is governed by the South
Carolina Tort Claims Act. The Act governs all tort claims against governmental entities and is
the exclusive civil remedy available in an action against a governmental entity or its employees.
Flateau v. Harrelson, 355 S.C. 197, 584 S.E.2d 413 (Ct. App. 2003). Among other portions, the
Tort Claims Act sets forth:

S.C. Code Ann. § 15-78-60. Exceptions to waiver of immunity.
The governmental entity is not liable for a loss resulting from:

(1) legislative, judicial, or quasi-judicial action or inaction;,
(2) administrative action or inaction of a legislative, judicial, or quasi-judicial

“The date on which discovery of the cause of action should have been made is an objective, rather than a subjective,
question.” 1d. “One purpose of a statute of limitations is to ‘relieve the courts of the burden of trying stale claims
when a plaintiff has slept on his rights.”” Moates v. Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996)
{quoting McKinney v CSX Transp., Inc., 298 S.C. 47, 49-50, 378 S.E.2d 69, 70 (Ct. App. |989)) “Another purpose
of the statute of limitations is to protect potential defendants from protracted fear of litigation.” Moates, 322 S.C. at
176,470 S.E.2d at 404. .
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nature;

(3) execution, enforcement, or implementation of the orders of any court or
execution, enforcement, or lJawful implementation of any process;

(4) adoption, enforcement, or compliance with any law or failure to adopt or
enforce any law, whether valid. or invalid, including, but not limited to, any
charter, provision, ordinance, resolution, rule, regulation, or written policies;

(5) the exercise of discretion or judgment by the governmental entity or employee
or the performance or failure to perform any act or service which is in the
discretion or judgment of the governmental entity or employee;

(7) anujsance;

(9) entry upon any property where entry is expressly or impliedly authorized by
law; : .

(13) regulatory inspection powers or functions, including failure to make an
inspection, or making an inadequate or negligent inspection, of any property
to determine whether the property complies with or violates any law,
regulation, code, or ordinance or contains a hazard to health or safety;

(20) an act or omission of a person other than an employee including but not limited
to the criminal actions of third persons.

Code 1976 § 15-78-60

When a governmental entity owes a duty of care to plaintiff under the common law and
other elements of negligence are shown, the next step is to analyze the applicability of exceptions
to the waiver of immunity contained in the Tort Claims Act which are asserted by the
governmental entity. Madison ex rel. Bryant v. Babcock Center, Inc., 371 S.C. 123, 638 S.E.2d
650 (S.C. 2006). When a governmental entity asserts various exceptions to the waiver of
immunity under the state Tort Claims Act, the correct approach is to read exceptions that do not
contain the gross negligence standard in light of exceptions that do contain the standard. Steinke
v. South Carolina Dept. of Labor, Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (S.C.
1999). Provisions establishing limitations upon and exemptions from liability of a governmental
entity must be liberally construed to limit liability. Steinke v. South Carolina Dept. of Labor,
Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (S.C. 1999). However, the burden of
establishing a limitation upon liability or an exception to the state's waiver of immunity under the
Tort Claims Act is upon the governmental entity asserting it as an affirmative defense. Steinke v.

South Carolina Dept. of Labor, Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (S.C.
1999).

The application of the Tort Claims Act to allegations arising out of design and/or
maintenance of a city’s drainage system has been addressed before by South Carolina courts. In
Hawkins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App. 2004), the Court of
Appeals held that the Tort Claims Act immunity provisions bar such claims.® In Hawkins, Louie

¢ More specifically, in Hawkins, a business owner brought an action against the city alleging that the city’s improper
and negligent design and maintenance of its drainage system caused his business to flood. The Court of Appeals
held that (1) the city’s design and maintenance of the drainage systern did not constitute inverse condemnation; 2)
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Hawkins sued the city of Greenville for improper and negligent design and maintenance of its
municipal drainage system. Hawkins alleged the City's malfeasance caused his property to flood.
The Court affirmed the trial court's grant of summary judgment in favor of the City by noting
that, among other applicable exceptions to the waiver of immunity, “the City [wa]s not liable for
loss resulting from: (1) "legislative, judicial, or quasi-judicial action or inaction"; (2)
"administrative action or inaction of a legislative, judicial, or quasi-judicial nature"; (4)
"adoption, enforcement, or compliance with any law or failure to adopt or enforce any law,
whether valid or invalid, including, but not limited to, any charter, provision, ordinance,
resolution, rule, regulation, or written policies"; (5) "the exercise of discretion-or judgment by the
governmental entity or employee or the performance or failure to perform any act or service
which is in the discretion or judgment of the governmental entity or employee"; or (13)
"regulatory inspection powers or functions, including failure to make an inspection, or making an
inadequate or negligent inspection, of any property to determine whether the property complies
with or violates any law, regulation, code, or ordinance or contains a hazard to health or safety."
S.C. Code Ann. § 15-78-60(1), (2), (4), (5), and (13) (Supp.2003); Id. at 293, 594 S.E.2d 564.

The Court of Appeals stated that, although South Carolina courts had previously not
applied the Tort Claims Act to facts similar to those of the Hawkins case, the Supreme Court of
Texas has held that municipalities are not liable for the design and planning of their sewage and
drainage systems because these acts are considered quasi-judicial, discretionary functions for
which a government entity is not liable. City of Tyler v. Likes, 962 S.W.2d 489, 501 (Tex.
1997). The Texas court in City of Tyler opined: '

The duties of the municipal authorities in adopting a general plan of drainage, and
determining when and where sewers shall be built, of what size and at what level,
are of a quasi judicial nature, involving the exercise of deliberate judgment and
large discretion, and depending upon considerations affecting the public health
and general convenience throughout an extensive territory; and the exercise of
such judgment and discretion in the selection and adoption of a general plan or
system of drainage is not subject to revision by a court or jury in a private action
for not sufficiently draining a particular lot of land.

The South Carolina appellate court held that it found a comparable degree of discretion
was granted to the City in the Hawkins case to exercise the measured policy judgments required
to build and maintain an adequate municipal sewer and drainage system in Greenville.
Accordingly, the Court found that the City was immune from liability for negligence claims
arising out of the design and maintenance of the drainage system in the Laurel Creek Basin.
Hawkins, 358 S.C. at 293-94, 594 S.E.2d at 564. The Hawkins decision’s broad language affords

city was not liable under Tort Claims Act; (3) city was not liable for trespass; and (4) city was not liable for
conversion. Similar to the allegations in the La-Z-Boy Complaint, Hawkins’ property was also located in a low-
lying area and had been heavily developed with retail businesses and other large commercial developments. In his
lawsuit, Hawkins brought his action against the city, alleging causes of action for (1) inverse condemnation, (2)
negligence in the city’s design and maintenance of its storm water drainage system, (3) violation of S.C. Code § 5-
31-450, (4) trespass, (5) conversion, and (6) nuisance. As a whole, Hawkins stands for the proposition that a
municipality will not be held liable for damages allegedly resulting from the overall design or maintenance of its
systems for handling surface water absent an “affirmative, positive, aggressive act” by a governmental agency which
proximately causes damages to a person’s property. The Hawkins decision controls in this case.
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a governmental entity, such as a city, absolute immunity for design and maintenance decisions,
and the Tort Claims Act immunity provisions (1), (2), (3-5), (7), (9), (13), and (20) bar Plaintiff’s
present tort claim. ' ‘

Here, Amended Complaint Paragraphs 4 - 52 and 118 do not factually allege any
“affirmative, positive, aggressive act” on the part of this Defendant. Specifically, Plaintiff’s
allegations that the City of North Charleston’s “failing and refusing to ensure adequate and
appropriate drainage” (Am. Comp. § 118 (a)), “in failing and refusing to take steps to remedy
and correct the inadequate drainage” (Am. Comp. { 118 (b)), “in failing and refusing to ensure

~adequate drainage for implementation of a stormwater system” (Am. Comp. § 118 (c)), “in

negligently reviewing, inspecting, and approving ill conceived and factually erroneous drainage
plans for construction upstream from the designated well-known flood areas” (Am. Comp. ] 118
(d)), “in failing to provide for sufficient drainage for surfiace water from Ashley Phosphate Road
and down Northwoods Blvd.” (Am. Comp. § 118 (e)). “in failing and refusing to take any
substantive steps to mitigate or prevent future flooding” (Am. Comp. § 118 (f)), “in failing to .
design and maintain a reasonably adequate surface water drainage system in the Northwoods
Mall and Northwoods Pointe shopping center area” (Am. Comp. § 118 (g)), and “in failing to
properly supervise the surface water drainage system in the Northwoods Mall and Northwoods
Pointe Shopping Center area” (Am. Comp. § 118 (h)) are mere “failures to act” which do not
constitute “an affirmative, positive, aggressive act” on the: part of this Defendant pursuant to the
Hawkins decision. = As such, Plaintiff’s negligence/gross negligence tort claim fails as a matter
of law.
2. INVERSE CONDEMNATION

Plaintiff’s inverse condemnation claim also fails pursuant to the Hawkins decision.
Hawkins argued that the city was liable for his inverse condemnation claim, contending he was
deprived of his full rights to his property without just compensation as a result of the city’s
design and maintenance of the drainage system. The court summarily rejected Hawkins’ claim.

~ In affirming the dismissal of Hawkins’ inverse condemnation claim, the Court of Appeals
held that the City of Greenville’s conduct was insufficient to render it liable for inverse
condemnation:

In the present case, Hawkins has failed to allege any affirmative acts by the City
which damaged the ServiceMaster property or otherwise diminished his rights in
the property. Most of the City's "acts" he avers support his inverse condemnation
claim are merely failures to act. Specifically, Hawkins asserts the City improperly
allowed the development of neighboring parcels of commercial property which
altered the elevation of the area and added strain to the Laure]l Creek drainage
pipes beyond their capacity and then failed to replace these pipes. The South
Carolina cases addressing inverse condemnation are uniform in requiring that the
claim be proved by "affirmative, positive, aggressive” acts by the governmental
agency. Allegations of mere failure to act are insufficient. See, e.g., Berry's On
Main, Inc. v. City of Columbia, 277 S.C. 14, 16, 281 S.E.2d 796, 797 (1981)
(holding that proof of inverse condemnation requires that "there must be an
affirmative, positive, aggressive act on the part of the governmental agency");
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Gray v. South Carolina Dep't of Highways & Pub. Transp., 311 S.C. 144, 149,
427 S.E.2d 899, 902 (CtApp.1993) (listing as an element of inverse
condemnation the requirement that there be "an affirmative, positive, aggressive
act on the part of the governmental agency"). Id. at 562 (Emphasis added).

Similarly, here, Plaintiff fails to allege any “affirmative, positive, aggressive act” on the
part of the City of North Charleston. Complaint Paragraphs 4 - 52, and 72-74 do not factually
allege any “affirmative, positive, aggressive act” on the part of this Defendant. The allegations
of the City’s mere failure to act are insufficient as a matter of law. Here, the alleged conduct by
the City of North Charleston giving rise to Plaintiff’s inverse condemnation claim is practically
the same as the City of Greenville’s conduct absolved by the court in Hawkins. La-Z-Boy
repeatedly alleges in its Complaint that-the City’s permitting of developments upstream from its
location at Northwoods Pointe, along with its failure to remedy certain drainage defects,
proximately caused flooding on its premises. (Am. Comp. Y 9, 10, 24, 30, 42-47). However,
pursuant to the Hawkins’ court’s ruling, the City’s actions in “allow[ing] the development of
neighboring parcels of commercial property” which allegedly “added strain” to the existing
upstream watershed, as well as its alleged failure to remedy the drainage defects, do not
constitute the type of “‘affirmative, positive, aggressive’ acts by [a] governmental agency” to
render it liable for inverse condemnation. At most, the City’s actions amount to a “mere failure
to act,” which Hawkins holds is an insufficient basis to render a municipality liable for inverse
condemnation. Id.; see also, Kiriakides v. School District of Greenville County, 675 S.E.2d 439,
443 (S.C. 2009) (“regulatory takings exist only in conjunction with affirmative governmental
restrictions on the use of land.") (affirming Master-in-Equity’s dismissal of inverse
condemnation claim).

3. S.C. CODE § 5-31-450
S.C. Code Ann. § 5-31-450 reads in full:

“Whenever, within the boundaries of any municipality, it shall be necessary or
desirable to carry off the surface water from any street, alley or other public
thoroughfare along such thoroughfare rather than over private lands adjacent to or
adjoining such thoroughfare, such municipality shall, upon demand from the
owner_of such private lands, provide sufficient drainage for such water through
open or covered drains, except when the formation of the street renders it
impracticable, along or under such streets, alleys or other thoroughfare in such
manner as to prevent the passage of such water over such private lands or .
property. But if such drains cannot be had along or under such streets, alleys or
other thoroughfare, the municipal authorities may obtain, under proper
proceedings for condemnation on payment of damages to the landowner, a right
of way through the lands of such landowner for the necessary drains for such
drainage. If any municipal corporation in this State shall fail or refuse to carry out
the provisions of this section, any person injured thereby may have and maintain
an action against such municipality for the actual damages sustained by such
person.” )
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In applying S.C. Code § 5-31-450, the Hawkins court held that liability does not exist
under such section absent some affirmative act by the municipality which alters the*course or
increases the amount of storm water runoff onto private property:

Applying this statute, our courts have held tha liability does not obtain under
section 5-31-450 absent some affirmative act by the municipality which alters the
course or increases the amount of storm water runoff onto private property. See
Brown v. Sch. Dist. of Greenville County, 251 S.C. 220, 225, 161 S.E.2d 815,
817 (1968) (holding that unless the landowner pleads and proves an overt act
against the municipality proximately causing the damages complained of, there is
no cause of action under the statute). “The statute does not purport to make the
municipality an insurer of the landowner against damage from surface water; it is
only for such damage as results from the municipality’s works that he may
recover. By the same token, a municipality may not absolve itself from liability
by diverting the surface water from its streets into a natural watercourse too small
to carry it off.” Hall v. City of Greenville, 227 S.C. 375, 386, 88 S.E.2d 246, 251
(1955). “The statute does not make the municipality an insurer of the landowner
against damage from surface water; it is only for such damage as results from the
municipality’s works that he may recover. Therefore, unless the landowner
pleads and proves an overt act against the municipality proximately causing the
damages complained of, there is no cause of action under the statute.” Taleff v.
City of Greer, 284 S.C. 510, 512, 327 S.E.2d 363, 364 (Ct. App. 1985) (citations
omitted). “Under this statute proof of negligence, in the usual sense of the word,
in the design or construction of the drainage facilities installed by a municipality
for the purpose of carrying off surface water along a street or other public
thoroughfare is not an essential ingredient of the cause of action in favor of an
adjacent landowner whose property has been damaged by surface water cast upon
it as the result of such construction.” Hall, 227 S.C. 386, 88 S.E.2d 251. This
section apodictically contemplates positive action by a municipality to'render it
liable for damages. Brown, 251 S.C. 225, 161 S.E.2d 817. (Empbhasis added).

Initially, S.C. Code Ann. §5-31-450 requires a “demand from the owner of such private
lands,” not the tenant of the property owner. Here, the pleadings are deficient in alleging a cause
of action pursuant to the statute because the Plaintiff does not allege that the land owner of the
property (as opposed to the tenant) demanded the City of North Charleston to take any action.
In addition, S.C. Code Ann. §5-31-450 creates a cause of action in favor of a landowner, not a
tenant, and requires that a landowner plead and prove an overt act against a municipality. As
S.C. Code Ann. §5-31-450 does not create a cause of action in favor of a tenant and otherwise
requires a “demand from the owner of such private lands,” Plaintiff’s Complaint fails to allege
facts to sufficiently set forth a cause of action against this Defendant pursuant to S.C. Code Ann.
§5-31-450. Accordingly, the Plaintiff’s §5-31-450 claim, as pled, does not set forth a claim for
relief and such claim is dismissed.

As an alternate sustaining ground, however, similar to Hawkins, Plaintiff has failed to
factually allege any “affirmative, positive, aggressive acts” of any damage resulting from the
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municipality’s works.” Complaint Paragraphs 4 — 52 and 90 do not factually allege any
“affirmative, positive, aggressive act” on the part of this Defendant. Based on Hawkins, the City
of North Charleston’s act in approving permits is not the type of “positive action” or “overt act”
contemplated by the statute to render it liable. The allowance of construction upstream from an
affected area or a municipality’s failure to take steps to alleviate downstream flooding, as alleged
by La-Z-Boy and by Hawkins in their Complaints, is not the type of acts which give rise to
liability under § 5-31-450 or the other causes of actions alleged against the City of North
Charleston. S »

Further, Plaintiff’s allegations that the City of North Charleston’s “failing and refusing to
ensure adequate and appropriate drainage” (Am. Comp. { 90 (a)), “in failing and refusing to take
steps to remedy and correct the inadequate drainage” (Am. Comp. { 90 (b)), “in failing and
refusing to ensure adequate drainage for implementation of a stormwater system” (Am. Comp. §
90 (c)), “in reviewing, inspecting, and approving ill conceived and factually erroneous drainage
plans for construction upstream from the designated well-known flood areas” (Am. Comp. § 90
(d)); “in failing to provide for sufficient drainage for surface water from Ashley Phosphate Road
and down Northwoods Blvd.” (Am. Comp. § 90 (e)), “in failing and refusing to take any
substantive steps to mitigate or prevent future flooding” (Am. Comp. § 90 (f)), “in failing to
design and maintain a reasonably adequate surface water drainage system in the Northwoods
Mall and Northwoods Pointe shopping center area” (Am. Comp. § 90 (g)), and “in failing to
properly supervise the surface water drainage system in the Northwoods Mall and Northwoods
Pointe Shopping Center area” (Am. Comp. ] 90 (h)) are mere “failures to act” which do not
constitute “an affirmative, positive, aggressive act” on the part of this Defendant pursuant to the
Hawkins decision. As such, Plaintiff’s § 5-13-450 claim fails as a matter of law.

4. TRESPASS

As addressed in Hawkins, the essential elements of a trespass cause of action are that (1)
“the act must be affirmative, (2) the invasion of the land must be intentional, and (3) the harm
caused by the invasion of the land must be the direct result of that invasion.” Trespass does not
lie for nonfeasance or failure to perform a duty. Trespass is an intentional tort; and while the
trespasser, to be liable, need not intend or expect the damaging consequence of his entry, he must

“intend the act which constitutes the unwarranted entry on another's land. In South Carolina, to

maintain a trespass action, an action in trespass will lie if the defendant intentionally entered the
property. The unwarrantable entry on land in the peaceable possession of another is a trespass,
without regard to the degree of force used, the means of entry, or the extent of damage. The
entry itself is the wrong. See Anderson S.C. Requests to Charge — Civil § 31-13; 4-41; Cedar
Cove Homeowners Association, Inc. vs. DiPietro, 368 S.C. 254, 628 S.E.2d 284 (Ct. App. 2007).

Here, for the same reasons outlined in the Hawkins decision and pursuant to the Tort
Claims Act, the trespass claim allegations (Y 108-111) in this case fail to set forth sufficient

7 The Hawkins court summarily dismissed that a city “improperly” allowing the development of neighboring parcels
of commercial property which alters the elevation of an area and adds strain to the drainage pipes beyond their
capacity amounts to an affirmative act. Similar to the analysis it applied to affirming the dismissal of Hawkins’
inverse condemnation claim, the South Carolina Court of Appeals affirmed the trial court’s dismissal of Hawkins’
claim that the City violated § 5-31-450 on such grounds.
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facts to constitute a claim for relief against this Defendant.

CONCLUSION

For the reasons stated herein, this Court hereby grants Defendant City of North
Charleston’s Motion to Dismiss Pursuant to SCRCP Rule 12(c) based on the South Carolina Tort
Claims Act, S.C. Code Ann.  5-31-450, and the Hawking decision.

W &&Q&NA

R. Markley ] Dennis, J\\Judge

Ninth Judicial Circui
Dated:\g’,c/(’w, 1, %0t 4

Charleston, South Cafblina

IT IS SO ORDERED!

5 \
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEBS A\

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCU (;({(\ 192
) ' e /<9
Tipperary Sales d/b/a La-Z-Boy Furniture ) C/ANo.12-CP-10-06922 %,
-Gallery, ) \ ) ea o
s
) DU S
Plaintiff, ) 7,
) :
Versus ) - ORDER GRANTING SOUTH CAROLINA
. ) DEPARTMENT OF TRANSPORTATION’S
South Carolina Department of Transportation; ) MOTION EOR SUMMARY JUDGMENT
South Carolina Department of Health and )
Environmental Control; City of North )
Charleston; Charleston Water System,; )
Associated Developers, Inc.; Parkhill, LLC, )
)
)
Defendants. )

~ THIS MATTER came before me for -a hearing January 7, 2014 on Defendant South
Carolina Department of Transportation’s (SCDOT) Motion for Summary Judgment pursuant to
SCRCP Rule 12(b)(6), 12(c), and 56. Present in the court were the Plaintiff’s counsel: Yancey
A. McLeod, III, Esquire; Defendant Charleston Water System’s counsel, G. Wade Cooper,
Esquire, and Leslie S. Riley, Esquire; Defendant City of North Charleston’s counsel Phillip S.
Ferderigos, Esquire; Andrew S. Halio, Esquire, counsel for South Carolina Department of Health
and Environmental Control; and Jason A. Daigle, Esquire, counsel for South Carolina
Department of Transportation. -

As to SCDOT, Plaintiff alleges three causes of action:

(1) Inverse Condemnation;
) Trespass; and,
(2) Negligence/Gross Negligence.

After reviewing the pleadings, the Motion for Summary Judgment, the Memoranda in
support of the Motions and opposing the Motions, reviewing the pleadings, and considering the
arguments of counsel, the Court hereby grants Defendant South Carolina Department of
Transportation’s Motion for Summary Judgment based on the pleadings. '

' The various governmental entity Defendants filed Motions for Dismissal Pursuant to SCRCP Rule 12(c) on similar
grounds; however, as the factual allegations against each Defendant governmental entity are somewhat distinct, the
Court has adopted separate Orders of Dismissal for each separate Defendant.
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L THE PLAINTIFF'S CLAIMS FOR DAMAGES ARISING OUT OF
ANY FLOODING EVENT PRIOR TO APRIL 8, 2008 ARE
DISMISSED PURSUANT TO THE STATUTE OF LIMITATIONS.

Initially, based upon the pleadings, the Plaintiff’s allegations asserting claims against the
SCDOT for the March 20, 2003, June 16, 2004 and July 22, 2005 flood events are time-barred
pursuant to the statute of limitations. For claims filed under the Tort Claims Act, the statute of
limitations is two years after the loss was or should have been discovered. See S.C. Code Ann. §
15-78-110 (2005).  Plaintif’s Eighth and Fourteenth causes of action (trespass and
negligence/gross negligence) are governed by the South Carolina Tort Claims Act’s two-year
statute of limitations period for tort claims brought against a governmental entity.? For the
Plaintiff’s remaining claim for inverse condemnation (First cause of action), a three year statute
of limitations applies.

Additionally, under South Carolina law, the discovery rule applies to this action.’
According to the discovery rule, the statute of limitations begins to run when a person could or
should have known, through the exercise of reasonable diligence, that a cause of action might
exist. Abba Equip.. Inc. v. Thomason, 335 S.C. 477, 485, 517 S.E.2d 235, 239 (Ct. App. 1999).*
Under § 15-3-530 and the South Carolina common law, the statute of limitations is triggered not
merely by knowledge of an injury but by knowledge of diligently acquired facts sufficient to put
an injured person on notice of the existence of a cause of action against another. Epstein v.
Brown, 363 S.C. 372, 376, 610 S.E.2d 816, 818 (2005). The date on which discovery of the
cause of action should have been made is an objective question. Joubert v. S.C. Dep’t of Soc.
Servs., 341 S.C. 176, 191, 534 S.E2d 1, 9 (Ct. App. 2000). In Young v. South Carolina
Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not -
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333

2 The South Carolina Tort Claims Act further provides the limitations period is extended an additional year, for a
total of three years, when the claimant files a verified claim within one year of the loss or injury. S.C. Code Ann. §§
15-78-80, -100(a) (2005). Plaintiff did not allege that it filed a verified claim: therefore, the applicable statute of
limitations is two years. ’ -

* See S.C. Code Ann. § 15-3-530 (2005) (applying the discovery rule to causes of action arising under § 15-3-530);
Rumpf v. Massachusetts Mut. Life Ins. Co., 357 S.C. 386, 394, 593 S.E.2d 183, 187 (Ct. App. 2004) (stating “[i]n
determining when a cause of action arose under § 15-3-530, we apply the ‘discovery rule’).

* Under South Carolina law, “‘[a] cause of action accrues at the moment when the plaintiff has a legal right to sue on
it.” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781 (1962). The law presumes at least nominal damages at that
point. Livingston v. Sims, 197 S.C. 458, 15 S.E.2d 770 (1941) modified Santee Portland Cement v. Daniel
Internat’i Corp., 299 S.C. 269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The
fact that substantial damages did not occur until later is immaterial to determining when the action accrued or arose.
Livingston v. Sims, supra”; Stephens v. Druffin, 327 S.C. 1, 488 S.E2d 3 of 7 (S.C. 1997). The date on which
discovery of the cause of action should have been made is an objective, rather than subjective, question. Kreutner v.
David, 320 S.C. 283, 285, 465 S.E.2d 88, 90 (1995). In other words, whether the particular plaintiff actually knew
he had a claim is not the test. Rather, courts must decide whether the circumstances of the case would put a person
of common knowledge and experience on notice that some right of his has been invaded, or that some claim against
another party might exist.
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S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153,700 S.E.2d 273 (Ct. App. 2010).

Furthermore, “[t]he statute is not delayed until the injured party seeks advice of counsel or
develops a full-blown theory of recovery; instead, reasonable diligence requires a plaintiff to ‘act
with some promptness.””” Maher v. Tietex Corp., 331 S.C. 371,-377, 500 S.E.2d 204, 207 (Ct.
App. 1998).°

Here, pursuant to S.C. Code Ann. § 15-78-110 for claims arising under the Tort Claims
Act, Plaintiff was required to commence its action against the SCDOT within two years after
Plaintiff knew or should have known it had a claim. Further, for all non-tort claims, a three year
statute of limitations applies pursuant to S.C. Code Ann. §15-3-530. It is self evident that the
operative date Plaintiff had notice and knew or should have known a cause of action may exist
against this Defendant was, at the latest, when each flood occurred in 2003, 2004, 2005, 2008
and 2009. As such, for both the Tort Claims Act and non-Tort Claims Act claims, Plaintiff was
required to at least file its Summons and Complaint within three years after each flood event to
-comply with the statute of limitations. Plaintiff failed to do so, and Plaintiff missed the statute of
limitations for the alleged flood events in 2003, 2004 and 2005 by filing his Summons and
Complaint on April §, 2010. |

As such, Plaintiff’s Summons and Complaint in this action were not filed prior to the
three year expiration of the statute of limitations, which, at the latest, expired for the alleged
2003, 2004 and 2005 flood events. As the Plaintiff failed to file its Summons and Complaint
until April 8, 2010, well after the statute of limitations had been expired for the 2003, 2004, and
2005 flood events, Plaintiff failed to commence its action within the mandatory time period for
the statute of limitations and the statute of limitations bars Plaintiff’s claims for such events.

II. THE PLAINTIFF FAILS TO ALLEGE FACTS SUFFICIENT TO
STATE A CLAIM FOR RELIEF FOR ITS (1) TORT CLAIM
NEGLIGENCE/GROSS NEGLIGENCE, @) INVERSE
CONDEMNATION, AND (3) TRESPASS CAUSES OF ACTION
AGAINST THE SCDOT PURSUANT TO THE HAWKINS DECISION
AND THE SOUTH CAROLINA TORT CLAIMS ACT.

1. NEGLIGENCE/GROSS NEGLIGENCE & SOUTH CAROLINA TORT CLAIMS ACT

5 The courts of South Carolina apply the “discovery rule” to determine when a cause of action accrues under the
Tort Claims Act. Bayle v. S.C. Dep’t of Transp., 344 S.C. 115, 123, 542 S.E.2d 736, 740 (Ct. App. 2001).
According to the discovery rule, the statute of limitations begins to run from the date the injury resulting from the
wrongful conduct date either is discovered or may have been discovered by the exercise of reasonable diligence. 1d.
“The date on which discovery of the cause of action should have been made is an objective, rather than a subjective,
question.” 1d. “One purpose of a statute of limitations is to ‘relieve the courts of the burden of trying stale claims
when a plaintiff has slept on his rights.”” Moates v. Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996)
(quoting McKinney v CSX Transp., Inc., 298 S.C. 47, 49-50, 378 S.E.2d 69, 70 (Ct. App. 1989)). “Another purpose
of the statute of limitations is to protect potential defendants from protracted fear of litigation.” Moates, 322 S.C. at
176,470 S.E.2d at 404.
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Under South Carolina law, any tort action against a governmental entity is governed by
the South Carolina Tort Claims Act, which is the exclusive civil remedy available in an action
against a governmental entity or its employees. Flateau v. Harrelson, 355 S.C. 197, 584 S.E.2d
413 (Ct. App. 2003). Among other portions, the Tort Claims:Act sets forth:

§5.C. Code Ann. § 15-78-60. Exceptions to waiver of immunity.
The governmental entity is not liable for a loss resulting from:

(1) legislative, judicial, or quasi-judicial action or inaction;
(2) administrative action or inaction of a legislative, judicial, or quasi-judicial
nature;

(4) adoption, enforcement, or compliance with any law or failure to adopt or
enforce any law, whether valid or invalid, including, but not limited to, any
charter, provision, ordinance, resolution, rule, regulation, or written policies;

(5) the exercise of discretion or judgment by the governmental entity or employee
or the performance or failure to perform any act or service which is in the
discretion or judgment of the governmental entity or employee;

(7) anuisance;

(13) regulatory inspection powers or functions, including failure to make an
inspection, or making an inadequate or negligent inspection, of any property
to determine whether the property complies with or violates any law,
regulation, code, or ordinance or contains a hazard to health or safety;

Code 1976 § 15-78-60.

When a governmental entity owes a duty of care to plaintiff under the common law and
other elements of negligence are shown, the next step is to analyze the applicability of exceptions
to the waiver of immunity contained in the Tort Claims Act which are asserted by the
govermnmental entity. Madison ex rel. Bryant v. Babcock Center, Inc., 371 S.C. 123, 638 S.E.2d
650 (S.C. 2006). Provisions establishing limitations upon and exemptions from liability of a
governmental entity must be liberally construed to limit the liability of the State. Steinke v.
South Carolina Dept. of Labor, Licensing and Regulation, 336 S.C. 373, 520 S.E.2d 142 (8.C.
1999). However, the burden of establishing a limitation upon liability or an exception to the
state's waiver of immunity under the Tort Claims Act is upon the governmental entity asserting it
as an affirmative defense. Id.

The application of the Tort Claims Act to allegations arising out of design and/or
maintenance of a governmental entity’s drainage system has been addressed before by South
Carolina courts. In Hawkins v. City of Greenville, 358 S.C. 280, 594 S.E.2d 557 (Ct. App.
2004), the Court of Appeals held that the Tort Claims Act immunity provisions bar such claims.®

¢ More specifically, in Hawkins, a business owner brought an action against the City alleging that the City’s
improper and negligent design and maintenance of its drainage system caused his business to flood. The Court of
Appeals held that (1) the city’s design and maintenance of the drainage system did not constitute inverse
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In Hawkins, Louie Hawkins sued the city of Greenville for improper and negligent design and
maintenance of its municipal drainage system. Hawkins alleged the City's malfeasance caused
his property to flood. The Court affirmed the trial court's grant of summary judgment in favor of
the City by noting that, among other applicable exceptions to the waiver of immunity, “the City
[wals not liable for loss resulting from:™ (1) "legislative, judicial, or quasi-judicial action or
inaction”; (2) "administrative action or inaction of a legislative, judicial, or quasi-judicial
nature"; (4) "adoption, enforcement, or compliance with any law or failure to adopt or enforce
any law, whether valid or invalid, including, but not limited to, any charter, provision, ordinance,
resolution, rule, regulation, or written policies"; (5) "the exercise of discretion or judgment by the
governmental entity or employee or the performance or failure to perform any act or service
which is in the discretion or judgment of the governmental entity or employee"”; or (13)
“regulatory inspection powers or functions, including failure to make an inspection, or making an
inadequate or negligent inspection, of any property to determine whether the property complies
with or violates any law, regulation, code, or ordinance or contains a hazard to health or safety.”
S.C. Code Ann. § 15-78-60(1), (2), (4), (5), and (13) (Supp.2003); Id. at 293, 594 S.E.2d 564.

The Court of Appeals stated that, although South Carolina courts had previously not
applied the Tort Claims Act to facts similar to those of the Hawkins case, the Supreme Court of
Texas has held that municipalities are not liable for the design and planning of their sewage and
drainage systems because these acts are considered to be inherently quasi-judicial, discretionary
functions for which a governmental entity is not liable. City of Tyler v. Likes, 962 S.W.2d 489,
501 (Tex. 1997). The Texas court in City of Tyler opined:

The duties of the municipal authorities in adopting a general plan of drainage, and
determining when and where sewers shall be built, of what size and at what level,
are of a quasi judicial nature, involving the exercise of deliberate judgment and
large discretion, and depending upon considerations affecting the public health
and general convenience throughout an extensive territory; and the exercise of
such judgment and discretion in the selection and adoption of a general plan or
system of drainage is not subject to revision by a court or jury in a private action
for not sufficiently draining a particular lot of land.

The South Carolina appellate court held that it found a comparable degree of discretion
was granted to the City in the Hawkins case to exercise the measured policy judgments required
to build and maintain an adequate municipal sewer and drainage system in Greenville.
Accordingly, the Court found that the City was immune from liability for negligence claims
arising out of the design and maintenance of the drainage system at issue in the case. Hawkins

condemnation; (2) city was not liable under Tort Claims Act; (3) city was not liable for trespass; and (4) city was not
liable for conversion. Similar to the allegations in the La-Z-Boy Complaint, Hawkins’ property was also located in
a low-lying area and had been heavily developed with retail businesses and other large commercial developments.
In his lawsuit, Hawkins brought his action against the city, alleging causes of action for (1) inverse condemnation,
(2) negligence in the city’s design and maintenance of its storm water drainage system, (3) violation of S.C. Code §
5-31-450, (4) trespass, (5) conversion, and (6) nuisance. As a whole, Hawkins stands for the proposition that a
governmental entity will not be held liable for damages allegedly resulting from the overall design, construction, or
maintenance of its systems for handling surface water absent an “affirmative, positive, aggressive act” by the
governmental entity and which proximately causes damages to a person’s property. The Hawkins decision controls
in this case. )
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358 S.C. at 293-94, 594 S.E.2d at 564. The Hawkins decision’s broad language affords a
governmental entity absolute immunity for design, construction, and maintenance decisions, and
" the Tort Claims Act immunity provisions (1), (2), (4), (5), (7), and (13) bar Plaintiff’s present
tort claims against the SCDOT.

Here, Plaintiff’s Amended Complaint Paragraphs 2 - 52 and First, Eighth and Fourteenth -
causes of action do not factually allege any “affirmative, positive, aggressive act” on the part of
this Defendant. Specifically, Plaintiff alleges liability due to SCDOT’s “refusing to ensure
adequate and appropriate drainage” (Am. Comp. 9 126 (a)), “in refusing to take any steps to
remedy and correct the inadequate drainage” (Am. Comp. § 126 (b)), “in failing and refusing to
ensure adequate drainage for implementation of a storm water system” (Am. Comp. § 126 (c)),
“in designing, constructing and maintaining the Highway 52 Connector improvements without
providing for sufficient drainage of surface water from the highway” (Am. Comp. § 126 (d)), “in
refusing to take substantive steps tomitigate or prevent future flooding” (Am. Comp. § 126 (e)),
and “in failing to properly supervise the surface water drainage system in the Northwoods Mall
and Northwoods Pointe Shopping Center area” (Am. Comp. § 126(f)) are mere “failures to act”
which do not constitute “an affirmative, positive, aggressive act” on the part of this Defendant
pursuant to the Hawkins decision. As such, Plaintiff’s negligence/gross negligence tort claim
fails as a matter of law.

2. INVERSE CONDEMNATION

Plaintiff’s inverse condemnation claim against the SCDOT also fails pursuant to the
Hawkins decision. Hawkins argued that the City was liable for his inverse condemnation claim,
contending he was deprived of his full rights to his property without just compensation as a result
of the City’s design and maintenance of the drainage system. The court summarily rejected
Hawkins’ claim.

In affirming the dismissal of Hawkins’ inverse condemnation claim, the Court of Appeals
held that the City of Greenville’s conduct was ‘insufficient to render it liable for inverse
condemnation:

In the present case, Hawkins has failed to allege any affirmative acts by the City
which damaged the ServiceMaster property or otherwise diminished his rights in
the property. Most of the City's "acts" he avers support his inverse condemnation
claim are merely failures to act. Specifically, Hawkins asserts the City improperly
allowed the development of neighboring parcels of commercial property which
altered the elevation of the area and added strain to the Laurel Creek drainage
pipes beyond their capacity and then failed to replace these pipes. The South
Carolina cases addressing inverse condemnation are uniform in requiring that the
claim be proved by "affirmative, positive, aggressive" acts by the governmental
agency. Allegations of mere failure to act are insufficient. See, e.g., Berry's On
Main, Inc. v. City of Columbia, 277 S.C. 14, 16, 281 S.E.2d 796, 797 (1981)
(holding that proof of inverse condemnation requires that "there must be an
affirmative, positive, aggressive act on the part of the governmental agency");
Gray v. South Carolina Dep't of Highways & Pub. Transp., 311 S.C. 144, 149,
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427 SE2d 899, 902 (CtApp.1993) (listing as an element of inverse
condemnation the requirement that there be "an affirmative, positive, aggressive
act on the part of the governmental agency"). Id. at 562 (Emphasis added).

Similarly, here, Plaintiff fails to allege any “affirmative, positive, aggressive act” on the
part of the SCDOT. Complaint Paragraphs 2 — 63 do not factually allege any “affirmative,
positive, aggressive act” on the part of this Defendant. The allegations of the SCDOT’s mere
failure to act are insufficient as a matter of law. Here, the alleged conduct by the SCDOT giving
rise to Plaintiff’s inverse condemnation claim is practically the same as the City of Greenville’s
conduct (or lack thereof) absolved by the court in Hawkins. La-Z-Boy repeatedly alleges in its
Complaint that the SCDOT’s construction and installation of developments upstream from its
location at Northwoods Pointe, along with its failure to remedy certain drainage defects,
proximately caused flooding on its premises. (Am. Comp. §§ 9 - 12, 16, 24, 29 - 34, 60).
However, pursuant to the Hawkins’ court’s ruling, the failure to act or to remedy the drainage
defects, do not constitute the type of ““affirmative, positive, aggressive’ acts by [a] governmental
agency” to render it liable for inverse condemnation. At most, the SCDOT’s actions amount to a
“mere failure to act,” which Hawkins holds is an insufficient basis to render a municipality liable
for inverse condemnation. Id.; see also, Kiriakides v. School District of Greenville County, 675
S.E.2d 439, 443 (S.C. 2009) (“regulatory takings exist only in conjunction with affirmative
governmental restrictions on the use of land.") (affirming Master-in-Equity’s dismissal of inverse
~ condemnation claim). :

3. TRESPASS

As addressed in Hawkins, the essential elements of a trespass cause of action are that (1)
“the act must be affirmative, (2) the invasion of the land must be intentional, and (3) the harm .
caused by the invasion of the land must be the direct result of that invasion.” Trespass does not
lie for nonfeasance or failure to perform a duty. Trespass is an intentional tort; and while the
trespasser, to be liable, need not intend or expect the damaging consequence of his entry, he must
intend the act which constitutes the unwarranted entry on another's land. In South Carolina, to
maintain a trespass action, an action in trespass will lie if the defendant intentionally entered the
property. The unwarrantable entry on land in the peaceable possession of another is a trespass,
without regard to the degree of force used, the means of entry, or the extent of damage. The
entry itself is the wrong. See Anderson S.C. Requests to Charge — Civil § 31-13; 4-41; Cedar
Cove Homeowners Association, Inc. vs. DiPietro, 368 S.C. 254, 628 S.E.2d 284 (Ct. App. 2007).

Here, for the same reasons outlined in the Hawkins decision and pursuént to the Tort
Claims Act, the trespass claim allegations (] 108-111) in this case fail to set forth sufficient
facts to constitute a claim for relief against this Defendant.

CONCLUSION

For the reasons stated herein, this Court hereby grants Defendant South Caolina
Department of Transportation’s Motion for Summary Judgment pursuant to SCRCP Rule
12(b)(6), 12(c), and 56 based on the South Carolina Tort Claims Act and the Hawkins decision.
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IT IS SO ORDERED!

R. Markle Dennis,
Ninth Judicial Circuit

Dated: %”‘”\ T.20t4

Charleston, South Cablina
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STATE OF SOUTH CAROLINA

) - :
) IN THE COURT OF COMMON PLEAS
CiOUNTY OF CHARLESTON ) ‘ )
. . ) A
Tipperary Sales d/b/a La-Z-Boy Furniture Gallery, ) CIVIL ACTION COVERSHEET
Plaintiff(s) ) '
) A0 Ce- )0 -F4742
VS, ) '
)
South Carolina Department of Transportation,etal )

Defendant(s) )

Submitted By: Yancey A. Mcleod I1I ' SC Bar #: 80911
Address: 92 Broad Street, Charleston, SC, 29402 Telephone #: 843-513-1074
Fax #: 843-937-0606
Other:
E-mail: ymcleod@leathbouchlaw.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing, It must-be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

X] JURY TRIAL demanded in complaint. [C] NON-JURY TRIAL demanded in complaint.
(] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
(] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
{7 This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)
Contracts Torts - Professional Malpractice Torts — Persooal Injury Real Property
a Constructions (100) [OJ  Dental Malpractice (200) O  AssaulvSlander/Libel (300) O Claim & Delivery (400)
O Debt Collection (110) O  Legal Malpractice (210) O Conversion (310) O Condemnation (410)
(] Employment (120) a Medical Malpractice (220) [0 Motor Vehicle Accident (320) O Foreclosure (420)
ad General (130) Previous Notice of Intent Case # O . Premises Liability (330) {7 Mechanic’s Lien (430)
O  BreachofContract (140)  20___-CP- - O Producs Liability (340) O Pantition (440)
O Other (199) O  Notice/ File Med Mal (230) O  Personal Iajury (350) O Possession (450)
O Other(299) O Wrongful Death (360) O Building Code Violation (460)
O  Other(399) B Other (499) :
[amate Petitions Administrative Law/Relief Judgments/Settlements Appeals
O PCR(500) O  Reinstate Drv. License (800) O Death Sertlement (700) O Arbitration (500)
O Mandamus (520) O  Jludicial Review (810) O Foreign Judgment (710) O Magistrate-Civil (910)
O Habeas Corpus (530) O  Relief (820) O Magistrate’s Judgment (720) 1 Magistrate-Criminal (920)
O Other(599) O  Permanent Injunction (830) [O MinorScitlement (730) O Municipal (930)
(0  Forfeiture-Petition (840) O Trenscript Judgment (740) O. Probate Coun (340)
0  Forfeiture—Consent Order (850) [J Lis Pendens (750) O scDoT (950)
O  Other(899) [0 Transfer of Structured 0 worker’s Comp (960)
Settlement Payment Rights O Zoning Board (970) )
Application (760) O Public Service Comm. (9%0)
Special/Complex /Other {0 Confession of Judgment (770) O Employment Sccurity Comm (§9|) '
a Environmental (600) O Pharmaceuticals (630) O Petition for Workers
O Automobile Arb. (610) (0  Unfair Trade Practices (640) Compensation Settlement O Other (999)
. Approval (780)
O  Medical (620) [0  Out-of State Depositions (650) [ Other (799)
a Other (699) O Motion to Quash Subpoena in
an Out-of-County Action (660)
[0  Sexual Predator (510)
Submitting Party Signature: Zﬁ/ . Date: October _7:(1[, 2012

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.
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FOR MANDATED ADR COUNTIES ONLY

I o .Allémialé, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horfy,
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, a_;_igi York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNlATIVE
DISPUTE RESOLUTION-PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s): __ [ S

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210™ day of the filing of this
action. [f the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

" 2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a.

Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

Requests for temporary relief;

Appeals

Post Conviction relief matters;

Contempt of Court proceedings;

Forft_eiture proceedings brought by governmental entities;
Mortgage foreclosures; and ‘ |

Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. . Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

" Please Noie:

You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may resnlt in sanctions.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT -

COUNTY OF CHARLESTON ) CASE NUMBER: 2012-CP-10+ 4 Gl 3
: w25

TIPPERARY SALES d/b/a LA-Z-BOY
FURNITURE GALLERY,

Plaintiff,
VS.

SOUTH CAROLINA DEPARTMENT OF
TRANSPORTATION; SOUTH CAROLINA
DEPARTMENT OF HEALTH AND
ENVIRONMENTAL CONTROL; CITY OF
NORTH CHARLESTON; CHARLESTON
WATER SYSTEM; ASSOCIATED
DEVELOPERS, INC.; PARKHILL, LLC,

Defendants.

TO: THE ABOVE NAMED DEFENDANTS:
YOU ARE HEREBY SUMMONED and required to answer the Complaint in

this action, a copy of which is served upon you, and to serve a copy of your Answer to

the Com'pléint on the subscriber, 92 Broad Street, Charleston, South Carolina 29401,

within thirty (30) days after the date of service, exclusive of the date of service. If you
fail to answer the éomplaint within this timé, judgment by default will be rendered
against you for the relief demanded in the Complaint.

LEATH, BOUCH, & SEEKINGS, LLP

o YISV

Michael . Seekings

Yancey A. McLeod I1I (S.C. Bar No.: 80911)
92 Broad Street

Post Office Box 59

R000034
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Charleston, South Carolina -

Dated:

Charleston, South Carolina 29402
(843) 937-8811

Attorney for the Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON . ) CASE NUMBER: 2012-CP-10 -4 A

TIPPERARY SALES d/b/a LA-Z-BOY

FURNITURE GALLERY, s & = ﬁ‘ﬁ 1
Plaintiff, \ e oa =
. = 2 ¢
. a3 Yd B
D9 F
SOUTH CAROLINA DEPARTMENT OF

vz O
AMENDED COMPLAINGZS = -z
TRANSPORTATION; SOUTH CAROLINA (Jury Trial Demandbd) —% ;
DEPARTMENT OF HEALTH AND -
ENVIRONMENTAL CONTROL; CITY OF
NORTH CHARLESTON; CHARLESTON
WATER SYSTEM; ASSOCIATED
DEVELOPERS, INC.; AND PARKHILL,
LLC

Defendants.

NI N RN NP W N W S W N P S P S e

NOW COMES Tipperary Sales d/b/a La-Z-Boy Fumiture Gallery (hereinafter, La-Z-
Boy)lwho complains és- follows;
PARTIES

1. Tipperary Sales is a- corporation organized pursuant to the laws of Georgia and having its
principal place of busine.ss in Augusta, Georgia. Tipperary Sales operates La—Z:Boy Furniture
Gallery locations in numerous locations including one located at 767i Northwoods Boulevard in
North Charleston in the NorthWoods Pointe Shopping Center adjacent to Northwoods Mall.
Tipperary Sales is authorized to do business in the State of South Carolina.

2. The South Carolina Departmeht of Transportation (heréinafter "SCDOT") is a

governmental subdivision of the State of South Carolina charged by law with the design,
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constfnction, and méin}enance of the State's highways, byways, and thoroughfares. Plaintiff |
brings its claims against SCDO’l:, in relevant part, pursuant to the Sonth Carolina Tort Claims
Act, S.C. CODE ANN. § 15-78-10; et seq., an;imunder common law.

3. The South Carolina Department of Health and Environmental Control (hereinafter
"DHEC") is a governmental subdivision of the State of South Carolina, with regulatory powers
set forth in S.C. CODE ANN. §48-10-70, ef seq. DHEC has promulgated regulations regarding
storm water runoff management to promote water quantity control. S.C. CODE ANN. REG. 72-
100 through 72-445. Plaintiff brings its claims against DHEC, in rele‘vant part, pursuant to the

South Carolina Tort Claims Act, §.C. CODE ANN. §15-78-10, et seq., and under common law.

4. This City of North Charleston (hereinafter "North Charleston") is a municipal corporation

" and claims brought against it are brought, in relevant part, pursuant to the South Carolina Tort

Claims Act, S.C. CODE ANN. §15-78-10, et seq., §5-31-450, and under common l-aw. North
Charleston is responsible for the maintenance and impllementation of a storm water system inthe
City and for approving and inspecting drainage plans for construction in designated flood areas.
Moreover, North Charlest‘on‘ is required to provide for sufﬁcient drainage for surface water from
any city street. S.C. CODE ANN. §5-31-450.

5. The Charieston Water System, fﬂda Charleston Commissioners of Public Works
(hereinafter "CWS"), is, upon information and belAief, a gonemmental subdivision that o'wns,
operates, and maintains the Goose Creek Reservoir, and, upon information and belief, has
rcsponsinility for controlling the discharge of water from the Reservoir into the Cooper River.
CWS is believed to have designed, built, maintained, owned and controlled the drainage system

running from the Northwoods Mall and Northwoods Pointe Shopping Center area to the
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- Re‘servo.ir. Plaintiff brings its claims agai.nst CWS, in relevant pért, pursuant to the South
Carolina Tort Claims Act, S.C. CODE ANN. § 15-78-10, et seq., and under common law.

6. Associated Developers, Inc. (hereinafter "Associated Developers") is :;1 co}poration-'
. organized and existing pursuant to the laws of the Commonwealth of Virginia. Associated
Developers is authorized to conduct business in this State.

7. Parkhill, LLC (hereinafter "Parkhillf') is a limited liability cdmpany organized pursuant to

the laws of the State of South Carolina and is authorized to do_business in this State.

FACTUAL BACKGROUND

8. Plaintiff La-Z-Boy has a leasehold interest in its store facilities at Northwoods Pointe
-Shopping Center in North Charleston. La-Z-Boy has leased the space s'ince 2000. Prior to taking
possession of the space, La-Z-Boy had no knowledge. or information regarding any prior
flooding events at the premises. La'-Z-Boy upfitted the space for its business purposes and
installed fixtures and various interior upgrades at its own expense.

9. Unbek_nownst to La-Z-B;)y, the Northwoods Mall area was prone to flooding. As is
reflected in a 1980 E.M. Seabrook Jr., Inc. ..(hereinafter "Seabrook") study, the Northwoods Mall
parking lot has had a long history of flooding. The Seabrook study noted that the flooding issues
were discussed with SCDOT and with North Charleston. Seabrook also determined that flooding
would take place upstream of the Highway 52 Connector in any S0-year storm due to the sizing
of the pipes under the highways and downstream to two 84" pipes laying beneath the
Northwoods Mall parking lot, which were and are grossly undersiied and form a constriction
point and obstruction to storm water drair{age for the entire watershed. As such, as early as 1980,_
SCDOT and North Charleston knew that the facilities were inadequate to handle any heavy

rainfall event.
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10. The Seabrook study also revealed that more than 1,900 acres drained: to the t;vin 84"
pipes running beneath the Northwoods Mall parking lot - 900 acres more that any previous
drainage calculation had projected. The Seabrook study put SCDOT and North Charleston on
notice that the twin 84" pipes were even more of a choke point for the storm water drainage
system than previously believed. Still, SCDOT did nothing, and, upon information and belief, °

made it clear to Seabrook that it intended to do nothing.

THE DRAINAGE BASIN NEAR AND AROUND THE LA-Z-BOY STORE

11. Immediately downstream from Parkhill Place subdivision, storm water is channeled
through a box culvert beneath the Highway 52 Connector. The box culvert was installed by
SCDOT. Upon information and belief, the box culvert is not sufficiently sized to .handleA
upstream storm water runoff.

12. Just downstream from the box culvert are the twin 84" pipeg, which are the intake point
fqr the drai'nage system that runs below and through Northwoods Mall parking lot. SCDOT
iﬁstalled, owns, and maintains, the twin 84" pipes that are intended to carry storm water beneath
the Northwoods Mall parking lot until they empty into an open ditch. The twin 84" pipes have
never been adequate for managing storm water runoff since they were installed by SCDOT.

13. Upon information and belief, CWS owns and controls the open ditch running through the
lower part of the Northwoods Mall parking lot.

14. The drainage basin then flows down an open ditch or streambed, believed to be owned
and controlled by CWS, to its outflow terminus at the Goose Creek Reservoir, which itself is
believed to be owned, controlled, managed, and operated by the CWS.

18, The outflow point at the Reservoir, wbich is under CWS' control, is actuglly at a higher

elevation than the intake point for the entire drainage system at SCDOT's twin 84" pipes. As a
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result, “thé “ertire drainage system remains approximately one-half full even during dry
conditibns. This lack of appropriate slope dramatically reduces the volume of water that can be
carried by the entire drainage system, such that its capacity is substantially less than was
intended.

16. Though SCDOT has repeatedly been warned of the inadequacy of its 84" pipes, and the
attendant risks of severe flooding, SCDOT has refused to correct their inadequate facilities. In
fact, the twin 84" pipes act as a dém, preveﬂting the flow of storm water to the Goose Creek
Reservoir. -

17. In addition to the drainage from upstream of the Highway 52 Connector, storm water also
flows down the road bed of Northwoods Bqulevafd from Ashley Phosphate Road. This storm
water also flows to the intake of the drainage system at the twin 84" pipes.

18. When thereis a heavy rainfall, the storfn water runoff flows down from the Parkhill Place
‘Subdivision and points upstream to the rear of the La-Z-Boy store as well as from Ashley
Phosphate Road down Northwoods Boulevard to the front of the. La-Z-Boy store. The entire flow
of storm water, both froﬁ the front and rear of the building, is intended to enter SCDOT's 84"
pipes. and to flow down the CWS-owned watershed to the Goose Creek Reservoir. The La-Z-Boy
store is situated at the low point of the entire watershed. As Defendant Earth Tech reported to
SCDOT and to Davis & Floyd, the La-Z-Boy store is the lowést point in the area around the mall
énd__shopping center, and the store will tend to flood before any other surrounding stores or the
.mall itself. |

19. Instead of being charmeled'down the drainage watershed, the storm water runoff backs up

at the constriction point at the opening of SCDOT" s twin 84" pipes.
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20. Further, because of the incorrect design, construction and maintenance of thevCWS
drainage system, which is either flat or has negaﬁve drainage between the Northwoods
Mall/Northwoods Pointe Shopping Center and the Goose Creek Reservoir, the entire drainage
system is inadequate to the task of moving water away from the La-Z-Boy store and to the
Reservoir. | |

IMPROVEMENT OF THE ASHLEY PHOSPHATE ROAD I HIGHWAY 52
CONNECTOR 11-26 INTERCHANGE

21.In September, 2002, SCDOT began cdnstruction to improve the interchange at 1-26,
Ashley Phosphate Road, and the Highway 52 Connector in North Charleston.

22. Upon information and belief, SCDOT conducted no significant analysis of the effect the
planned improvement would have on downstream flooding, which SCDOT knew or should have
known was a recurring problem.

23. On or about March 20, 2003, while construction was ongoing, there was a heévy rainfall
that resulted in considerable flooding downstream from the interchange improvements with
maximum effect at the La-Z-Boy store. As a result of the .inundation, the La-Z-Boy store

_suffered damage to its fixtures, improvements, and loss of inventory. La-Z-Boy also suffered a
loss of revenue because the store was forced to close for 6 days due to the flood and the clean-up,
as well as the time required to restock ruined inventory.

24. After the deluge, yarious fnerchants in thé Northwoods.Mall and Northwoods Pointe
Shopping Center, including La-Z-Boy, notified SCDOT, the City of North Charleston, fhe
Charleston County Public Works Department, the North Charleston Public Works Department,
the Charleston -Commissioners of Public Works (now Charleston Water System), and
complained about the extensive flooding and notified all governmental agencies of its concern

over future flooding and insisted that the responsible government agencies immediately
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" investigate the cause of the flooding a;ld t;ike steps to remedy the problems causing the flooding
that imperiled the livelihoods of the buéines;es affected by the torrent.

25. In response to its demand for investigation into the cause of thc; ﬂoc;ding, La—Z-Boy was
informed that "extensive roadwork in. the area coupled with extraordinary rainfall were the
contributing factors" in the flooding that damaged the. La-Z-Boy store and inventory. Upon
information and belief, the only roadwork that could have exacerbated and increased the flooding
was the Ashley Phosphate / 1-26  Highway 52 Connector improvements being .built by SCDOT.

26. Rather than accept any responsibility for the flood, SCDOT wrongly contended that the
only source of the flood was runoff down Northwoods Boulevard from Ashley Phosphate Road
to the front of the La-Z-Boy store. SCDOT contended that the flood waters traversed the parking
lot and collected in a retention pond at.the ;ear of the store after which it passed into SCDOT's
drainage pipes, which SCDOT wrongly believed were adéquate and operating properly.

27. Contrary to SCDOT's contention, the upstream watershed also extended uphill. from
SCDOT's expanded Highway 52 Connector through Parkhill Placé Subdivision and other
upstream commercial and residential developments, all of which drained directly to SCDOT's
* inadequate 84" pipes.

28. Additionally, all runoff from the added ifnpervious acreage of the expanded highway.and
interchange likewise flowed to the twin 84" pipe's located in SCDOT's right-of-way and within
SCDOT's 'exclusive control. |

29, SCDOT had long known that the 84" pipes were inadequate to the.tz.ask of carrying away
even a modest amount of storm water, yet SCDOT refused to make requisite improvements to

the choke point in the drainage system at the mouth of the 84" pipes.
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30. After the March 20,'2003, flood, La-Z-Boy notified the City of North Charleston of its
concern with storm water management, and demanded that North Charleston take any necessary
and appropriafe steps to correct the condition and to prevent future flooding.

31. La-Z-Boy also contacted SCDOT's resident engineers on the 1-26/Ashley Phbsphate
Roéd/Highway 52 Connector project, Davis & Floyd and Earth Tech, to notify them of the
flooding problem and demanding that Davis & Floyd take such steps as were necessary to
”revmedy the problem. | | |

32. Davis & Floyd commissioned Earth Tech n/k/a AECOM, SCDOT's design éngine_ers f;)r
the improvement project, to study the impact of the interchange improvements 6n downstream
storm watér m;anagement. Earth Tech concluded that the Highway 52 Connector improvements
- would add 13.7 acres of impermeable material directly adjacent to the choke point in SCDOT’S

night-of-way at the inadequate twin 84" pipes.'In fact, Earth fech notified SCDOT that "the
-double pipe system under the [North woodsj Mall parking lot is not adequately sized to handle
the flows that the upstream bo# culvert [under the .Highway 52 Connector] can handle.” Earth.
Tech determined that wheﬁ the 84" pipes' capacity was exceeded, the water level seeks the low
point- adjacent to the back of the La-Z-Boy store. |
33. SCDOT igﬁored all warnings from merchants, their own enginecfs, and others affected
by the ﬂoo_djng, and determined not to correct the cause of the flooding- the inadequacy of the
twin 84" pipes lying within SCDOT's right-of-way. |
34. The fears of the merchants in Northwoods Pointe Shopping Center-were born out in July, '
2005, when there was another flood." SCDOT was still r:onstructiné the improvements to the
interghange and to the Highway 52 Connector at the time - yet SCDOT did nothing to remedy

the inadequate drainage provided by the twin 84" pipes in its drainage right-of-way.

8 o ~ R000043
APPENDIX 00046



35. As a result of the July, 2005 flood, La-Z-Boy again suffered inundation of its premises,
damage to its store, fixtures, and inventory, and loss of business.

RENOVATION OF STALL HIGH SCHOOL

36. In' June 2002, construction began on the Stall High School renovation, a site with 43
acres of impermeable material. DHEC permitted the project without ever requiring accurate data
that was available to it as to the obvious impacts of dqwri-gradient properties,. including North-

Woods Mall. -

"THE DEVELOPMENT OF PARKHILL PLACE SUBDIVISION

37. Upon information and belief, in 2001 Centex Homes began developme'nt of 36.2 acres of
land that became known as Phases 3, 4, and 5 of Parkhill Place subdi\:/ision. . ’

. 38. Upon information and belief, in 2003, Centex added 21 additional acres of .improved
property and an additional 151 residential lots.

39. Park‘hill Place Subdivision is just upstream from the choke point at SCDOT's 84" p.ipes
and the La-Z-Boy store.

40. Upon infonﬁation and belief, Associated Developers., and Par];hill, as developers,
developed a residential éubdivision in North Charleston known as Parkhill Place in the early
2003 began deveIOpmerlu of Phase .6 in which they transformed wooded property into 48
residential lots. | |

41.In 2004 Associated Developers; and Parkhill began developing the last phase of Parkhill
Subdivision, known as Phase 6. |

42. North Charleston a"nci DHEC are and were the permitting agencies whose permits were

necessary for the development of Parkhill Place Phases 3, 4, 5, and 6 (hereinafter "the

Subdivision"), without which the Subdivision’s construction could not have taken'place. At all
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