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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON Case No. 2013-CP-10-7107
SEA ISLAND FOOD GROUP, LLC
doing business as SQUEEZE,

Plaintiff,
v.

YASCHIK DEVELOPMENT
COMPANY, INC. doing business as
YASCHIK ENTERPRISES, HILTON
SMITH, EAST BAY COMPANY,
LTD., and MICHAEL J. QUILLEN
FAMILY LIMITED PARTNERSHIP,

ORDER GRANTING
MOTION TO DISMISS FIRST
FIRST AMENDED COMPLAINT

Defendants.

QUILLEN ENTERPRISES, LLC
doing business as THE BRICK

Plaintiff-[ntervenor,

:}.;HOMLSHUV f‘:-}]']m\
ELCRIR T

V.

| 0, L8003 40 339

YASCHIK DEVELOPMENT
COMPANY, INC. doing business as
YASCHIK ENTERPRISES, HILTON
SMITH, EAST BAY COMPANY,
LTD., and MICHAEL J. QUILLEN
FAMILY LIMITED PARTNERSHIP,

Defendants.

This matter came before the Court on July 7, 2015, for a hearing on the Motion to
Dismiss First Amended -Complaint filed by Defendants East Bay Company, Ltd. and Hilton
Smith (COIIectiVely, “EBCO”). At the hearing, the Plaintiff, Sea Island Food Group, LLC, and

the Plaintiff-Intervenor, Quillen Enterprises, LLC, were represented by M. Brooks Derrick;

Wﬂ,‘ : \
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EBCO was represented by Charles J. Baker III. After reviewing the pleadings and memoranda,
hearing arguments from both parties, and considering the law applicable to the issues in this
case, the Court grants the motion.

FACTS ALLEGED IN FIRST AMENDED COMPLAINT

Yaschik Development Company, Inc. (“Yaschik™) owns the building at 213 East Bay
Street, which it purchased in 2003. At that time, the property was subjéct to the prior owner’s
lease with Charlestoﬁ T&T, Inc., which had rented the entire building in 1997. In 2006 and
2011, Charleston T&T subleased the premises to two bars, Squeeze and The Brick. In 2012,
Michael J. Quillen Family Limited Partnership (“FLP”) assumed the lease held by Charleston
T&T for the entire building, and Squeeze and The Brick became its subtenants.

On April 2, 2013, there was a fire at 213 East Bay Street. In the aftermath of the fire,
EBCO had discussions with Yaschik concerning EBCO’s possible purchase of 213 East Bay
Street. On September 11, 2013, Yaschik informed FLP by letter that its lease was terminated
pursuant to a provision requiring termination in the event that the premises “are totally destroyed
by fire.” Several months later, on December 30, 2013, EBCO and Yaschik entered into a Real
Estate Sales Agreement under which EBCO would purchase 213 East Béy Street pursuant to
certain conditions. Squeeze and The Brick allege that the contractual provision conditioning .
EBCO’s purchase on the cancellation of FLP’s lease with Yaschik constitutes tortious
interference with their subleases.

STANDARD OF REVIEW

In deciding a motion to dismiss pursuant to Rule 12(b)(6), SCRCP, the trial court should
consider only the allegations set forth on the face of the plaintiff's complaint. Stiles v. Onorato,

318 S.C. 297, 300,457 S.E.2d 601, 602 (1995). This includes exhibits attached to a complaint,



which are considered to be a part of the pleading for all purposes. Rule 10(c), SCRCP. A
~ A1f2(b‘)(6) motion should not be granted if “facts alleged and inferences reasonably deducible
therefrom would entitle the plaintiff to any relief on any theo.ry of the case.” Id. However, the
trial court should dismiss a claim ;‘when the defendant demonstrates the plaintiff has failed to
state facts sufficient to constitute a cause of action in the pleadings filed with the court.” Flateau
v. Harrelson, 355 S.C. 197, 201, 584 S.E.2d 413, 415 (Ct. App. 2003).
DISCUSSION

EBCO raises three independent grounds for dismissal of the First Amended Complaint,
any of which-alone dictate that the Court grant the motjon. |

First and foremost, the allegations of the First Amended Complaint demonstrate, as a
matter of law, that Squeeze and The Brick are not third-party beneficiaries of the FLP lease and,
therefore, cannot assert rights under it. "South Carolina contract law carries a presumption that
an individual who is not a party to a contract lacké privity to enforce it." Trancik v. USAA Ins.
Co., 354 S.C. 549, 553-554, 581 S.E.2d 858, 861 (Ct. App. 2003)(citing Touchberry v. City of
Florence, 295 S.C. 47, 48-49, 367 S.E.2d 149, 150 (1988)). In some instances, wherelthe
contract is made for the benefit of a third person, he may enforce it “if the contracting parties
intended to create a direct; rather than an inéidental or consequential, benefit to such third
person.” Bob Hammond Constr. Co. v. Banks Constr. Co., 312 S.C. 422, 424, 440 S.E.2d 890,
891 (Ct. App. 1994). In this case, the FLP lease leaves no doubt that the original contracting
parties did not intend to create any direct benefit to subtenants. This 1997 lease was entered into
many years before either Squeézé or The Brick came to occupy the premises. Further, the master
lease, while acknowledging the tenant’s right to sublease, does not contemplate an actual

sublease of the property. Ihdeed, the master lease provides that the original tenant, Charleston



T&T, not any subtenants, would renovate the building to accommodate a restaurant and bar. The
fact that, many years later, Squeeze and The Brick derive an incidental or consequential benefit
from the existence of the master lease is not enough to confer third-party beneficiary status. 312
S.C. at 424, 440 S.E.2d at 891. They are not th_ird-party beneficiaries of that lease and may not

assert a claim based on its alleged breach.

Second, the First Amended Complaint alleges facts showing legal justification for
EBCO’s conduct. The essential elements of a claim for intentional interference with contract are
as follo‘ws: (1) the existence of a valid contract; (2) the defendant’s knowledge of the contract;
(3) the intentional procurement of its breach; (4) the absence of justification; and (5) resulting
damages. Vortex Sports & Entm’t, Inc. v. Ware, 378 S.C. 197, 205, 662 S.E:2d 444, 449 (Ct.
App. 2008). As such, it is a plaintiff’s burden to plead and prove the absence of justification. A
plaintiff cannot show the absence of justification when a defendant merely exercises the legal
right to contract. Broach v. Carter, 399 S.C. 434, 443, 732 S.E.2d 185, 189 (Ct. App. 2012).
See also,‘ RESTATEMENT (SECOND) OF TORTS § 766, cmt. n (“One does not induce another to
commit a breach of contract _with a third person . .. when he merely enters into an agreemeht '
with the other with knowledge that the other cannot perform both it and his contract with the
third person.”). EBCO exercised its legal right to contract to buy the property on such terms as
were acceptable to it and to Yaschik. The fagt that Yaschik could not perform both the contract
to sell the prOperty and the FLP lease is immaterial and, as a matter of law, does not give rise to a

claim for intentional interference with contract against EBCO.

Last, the First Amended Complaint shows on its face that EBCO’s alleged conduct was
not the proximate cause of Yaschik’s purported breach of contract. Proximate cause is an

essential element of a claim for intentional interference with contract. Smith v. Citizens and
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Southern Nat’l Bank of S.C., 241 S.C. 285, 289, 128 S.E.2d 112, 114 (1962). The facts as

alleged indicate that over three months passed between Yaschik’s letter terminating the lease on

September 11 and the signing of the Real Estate Sales Agreement for the property on December
30. These allegations demonstrate that EBCO’s conduct was not the proximate cause of

Yaschik’s alleged breach of contract.

CONCLUSION

For the reasons set forth above, the Court grants the Motion to Dismiss First Amended (
Complaint as to Defendants East Bay Company, Ltd. and Hilton Smith.

AND IT IS SO ORDERED.

CHARLESTON, SC
July [0, 2015

pel|



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

SEA ISLAND FooD Group, LLC
doing business as SQUEEZE,

Plaintiff,

V.

YASCHIK DEVELOPMENT
COMPANY, INC. doing business as
YASCHIK ENTERPRISES, HILTON
SMITH, EAST BAY COMPANY,
LTD., and MICHAEL J. QUILLEN
FAMILY LIMITED PARTNERSHIP,

Defeﬁdants.

QUILLEN ENTERPRISES, LLC
doing business as THE BRICK,

Plaintiff-Intervenor,

V.

YASCHIK DEVELOPMENT
COMPANY, INC. doing business as
YASCHIK ENTERPRISES, HILTON
SMITH, EAST BAY COMPANY,
LTD., and MICHAEL J. QUILLEN
FAMILY LIMITED PARTNERSHIP,

Defendants.
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Plaintiff Sea Island Food Group, LLC doing business as Squeeze and
Plaintiff-Intervenor Quillen Enterprises, LLC doing business as The Brick
(“Plaintiffs”) bring this action against Defendants Yaschik Development
Company, Inc. doing business as Yaschik Enterprises, Michael J. Quillen
Family Limited Partnership, Hilton Smith, and East Bay Company, LTD

(“East Bay Company”) based on the allegations set forth below.

PARTIES, JURISDICTION, AND VENUE

1. Plaintiffs are South Carolina limited liability companies with
their principal places of business located in Charleston County, South Carolina.

2. Upon information aﬁd belief, Defendant Yaschik Development
Company, Inc. is a South Carolina Corporation with its principal place of
business located in Charleston County, South Carolina.

3. Upon information and belief, Defendant Michael J. Quillen
Limited Family Partnership is a Virginia Limited Partnership with its
principal place of buéiness located in Gate City, Virginia.

4. Upon information and belief, Defendant East Bay Company, LTD
is a South Carolina Corporation with its principal place of business located in
Charleston County, South Carolina.

5. Upon information and belief, Defendant Hilton Smith resides in

" Charleston County, South Carolina.




6. This Court has jurisdiction over the parties to and the subject
matter of this action, and venue in Charleston County is proper under § 15-7-
30 of the Code of Laws of South Carolina in that all of the alleged acts or

omissions giving rise to the cause of action occurred in Charleston County.

FACTS

7. Plaintiffs incorporate the allegétions of paragraphs 1 through 6
above as if fully set forth herein.

, 8 On or about March 14, 1997 a Master Lease (“Master Lease”) was
entered into between the now-dissolved 213 East Bay Associates, Inc. and
Charleston T&T, Inc. A true and correct copy of the lease is attached as
Exhibit 1 and incorporated by reference.

9. The Master Lease began on April 1, 1997 and was for a period of
five years wjth ﬁvé five-year options to renew.

10.  On or before April 1, 2002, Charleston T&T, Inc. elected to
exercise its option to renew the Master Lease for another five years.

11.  On or about April 15, 2003, Defendant Yaschik Development
Company, Inc. purchased 213 East Bay Street from 213 East Bay Associates,
Inc. for approximately $1,800,000.00.

12. At the time of the purchase, Defendant Yaschik Development
Company, Inc. was aware of the landlord-tenant relationship between

Charleston T&T and the tenants and operated under the Master Lease with



the knowledge and intent that Charleston T&T would continue leasing the
space in 213 East Bay Street.

13.  On or about March 15, 2006, Charleston T&T, Inc. sublet the
space at 213 A East }_3ay Street to R&R Entertainment, who operated the bar
Squeeze. A true and correct copy of the lease (the “Squeeze Sublease”) is
attached as Exhibit 2 and incorporated by reference.

14. The Squeeze Subleese term was for a period of one year beginning
on April 1, 2006 with two five-year options to renew.

15. On or about Jenuary 12, 2011, Sea Island Food Group, LLC
purchased Squeeze from R&R Entertainment and assumed the Squeeze
Sublease.

16. On or about August 2, 2010, Charleston T&T, Inc. sublet space at
213 East Bay Street to The Brick. | A true and correct copy of the lease (the
“Brick Sublease”) is attached as Exhibit 3 and incorporated by reference.

17.  The Brick Sublease term was to begin on August 2, 2010 and end
on March 31, 2011 with one six-year eption to renew.

18.  On or about March 30, 2012, the tenapts of 213 East Bay Street
were informed by letter (the “Assumption Lettef”) that Defendant Michael J.
Quillen Family Limited Partnership had assumed the Master Lease from
Charleston T&T, Inc. and that future correspondence and rent should be

directed to the attention of Defendant Michael J. Quillen Family Limited
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Partnership. A true and correct copy of the Assumption Letter is attached as
Exhibit 4 and incorborated by reference.

19. Defendant Hilton Smith is the president and CEO of East Bay
Company.

20. Defendant East Bay Company’s real estate holdings include the
Maritime Building at 215 East Bay Street and 207 East Bay Street.

21.  On or about April 2, 2013,’there was a fire at 213 East Bay Street.

22.  Defendants Hilton Smith and East Bay Company were aware of
the fire that occurred at 213 East Bay Street on or about April 2, 2013.

23. Defendant Yaschik Development Company, Inc., and Charleston
Capital Company carried only $1,000,000.00 of fire insurance on a building
that was purchased for $1,800,000.00.

24.  The fire caused damage to the property occupied by other tenants,
but the properties occupied by Plaintiffs had limited smoke damage and some
water damage.

25. Defendant Michael J. Quillen Family Limited Partnership
initiated the cleanup, investigation, and restoration of 213 East Bay Street
with the approval of Tom Ervin of Yaschik Enterprises.

26. Defendants Hilton Smith and East Bay Company were aware of
the extensive investigation and restoration efforts made by Michael J. Quillen

Family Limited Partnership with the approval of Tom Ervin.

11




27. Defendants Hiltor Smith and East Bay Company were aware of
- Plaintiffs’ tenancy and the fact that restorations were made for the benefit of
Plaintiffs, as tenants.

28.  On or about May 30, 2013, Thomas Ervin, on behalf of Yaschik
Development Company, and Hilton Smith, on behalf of East Bay Company,
discussed East Bay Company’s purchase of 213 East Bay Street. This
discussion and a subsequent proposal to sell 213 East Bay are memorialized in
correspondence from Thomas Ervin to Hilton Smith dated May 31, 2013.

29. The proposal from Yaschik Development Company makes
mention of the following facts incident to the sale:

L The property was subject to the Master Lease;

iL. The Master Lease expires on March 31, 2017, but contains
renewal options through March 31, 2027; and

iti.  Defendant Michael J. Quillen Family Limited Partnership
has a right of first refusal on any sale offer.

30. Towards the end of 2013, Defendant Hilton Smith and East Bay
Company agreed to enter into a purchase agreement with Yaschik
Development Company for the purchase of 213 East Bay.

31. After several revisions to the purchase agreement, Thomas Ervin,
on behalf of Yaschik Develop@ent Company, and Hilton Smith, on behalf of
East Bay Company, entered into a Real Estate Sales Agreement on December

30, 2013 for the purchase of 213 East Bay for $3,673,736.00.

12




32. The Real Estate Sales Agreement required the cancellation or
termination of the Master Lease, and therefore it required the cancellation or
termination of the Sdueeze Sublease and the Brick Sublease.

33. On or about September 11, 2013, Yaschik Development Company,
Inc. sent master leaseholder Defendant Michael J. Quillen Family Limited
Partnership a letter (the “Termination Letter”) informing them that, “Since
the fire at the leased property has led to a total loss of the subject premises,
the Master Lease has been automatically terminated pursuant to the terms of
the first sentence of Paragraph 20 of the Master Lease.” A true and correct
copy of the Termination Letter is attached as Exhibit 5 and incorporated by
reference.

34. Michael J. Quillen Family Limited Partnership, Tom Ervin,
Yaschik Development, Hilton Smith, and EBC were all aware that
investigation revealed that the fire did not, in fact, result in a total loss of the
premises.

35. And to date, the reconstruction of 213 East Bay Street has

reached a stalemate and ceased.
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FIRST CAUSE OF ACTION
(Breach of Contract)
(Against Defendant Yaschik Development Company, Inc.)

36. Plaintiffs incorporate the allegations of paragraphs 1 through 35
above as if fully set forth herein.

37. A valid contract exists between Defendant Yaschik Development
Company and Defendant Michael J. Quillen Family Limited Partnership in
the form of the Master Lease.

38. Plaintiffs are Third-Party Beneficiaries of the Master Lease
because the Master Lease was made with the intent that the tenants of 213
East Bay would benefit from the performance of the obligations within the
contract.

39. Defendant Yaschik Development Company breached the contract
in that they failed to speedily make repairs and return the building to
substantially the same condition as prior to the fire.

40. Plaintiffs suffered damages as a direct and proximate result of
Defendant Yaschik Development Company and Defendant Charleston Capital
Company’s breach. |

4.1. Plain_tiffs are entitled to actual and consequential damages, plus

any court costs, and attorney’s fees.

14




SECOND CAUSE OF ACTION
(Breach of Contract Accompanied by a Fraudulent Act)
(Against Defendant Yaschik Development Company, Inc. )

42. Plaintiffs incorporate the allegations of paragraphs 1 through 41
above as if fully set forth herein.

43. A valid contract exists between Defendants Yaschik Development
Company and Defendant Michael J. Quillen Family Limited Partnership in
the form of the Master Lease.

44. Plaintiffs are Third-Party Beneficiaries of the Master Lease.

45. Defendant Yaschik Development Company breached the contract
in that they failed to speedily make repairs and return the building to
substantially the same condition as prior to the fire.

46. Defendant Yaschik Development Company’s breach of contract
was accomﬁanied by a fraudulent act not in the making of the contract but in
the breaching of its obligation accompanied by dishonesty, ﬁnfair dealing, and
unlawfully appropriating property in whichv Plaintiff had a legal interest.

47. Defendant Yaschik Development Company sent a Termination
Letter that lacked a legal or factual bésis with fraudulent and ulterior motives.

48. Plaintiffs suffered damages as a direct and proximate result of
Defendants Yaschik Development Company and Charleston Capital

Company’s breach.
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49. Plaintiffs are entitled to actual, consequential, and punitive

damages, plus any court costs, and attorney’s fees.

THIRD CAUSE OF ACTION
(Breach of Contract)
(Against Defendant Michael J. Quillen Family Limited Partnership)

50. Plaintiffs incorporate the allegations of paragraphs 1 through 49
above as if fully set forth herein.

51. A valid contract exists between Plaintiffs and Defendant Michael
J. Quillen Family Limited Partnership in the f;),rm of the Sublease.

52. Defendant Michael J. Quillen Family Limited Partnership
breached the contract in that it failed to speedily make repairs and return the
building to substantially the same condition as prior to the fire.

53.  Plaintiffs suffered damages as a direct and proximate result of
Defendant’s breach.

54. Plaintiffs are entitled to actual and consequential damages, plus

any court costs, and attorney’s fees.

FOURTH CAUSE OF ACTION
(Intentional Interference with a Contractual Relationship)
(Against Defendant Yaschik Development Company, Inc.)

55.  Plaintiffs incorporate the allegations of paragraphs 1 through 54
above as if fully set forth herein.
56. The Squeeze Sublease is a valid contract between Plaintiff and

the Michael J. Quillen Family Limited Partnership.

-10 -
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57. The Brick Sublease is a valid contract between Plaintiff-
Intervenor and the Michael J. Quillen Family Limited Partnership.

58. Defendant Yaschik Development Company, Inc. was aware of the
contract between Plaintiff and Michael J. Quillen Family Limited Partnership.

59. Defendant Yaschik Development Company, Inc. intentionally
procured the breach of this contract in that they sent a Termination Letter
that lacks a legal or factual baéis.with fraudulent and ulterior motives, they
failed to speedily make repairs and return the building to substantially the
same condition as prior to the fire, and they stalled reconstruction of the
building.

60. Plaintiffs suffered damages as a direct and proximate result of
Defendant Yaschik Development Company’s willful, wanton, and intentional
conduct.

61. Plaintiffs are entitle.d to actual, punitive, and consequential

damages, plus any court costs, and attorneys’ fees.

FirTH CAUSE OF-ACTION
(Intentional Interference with a Contractual Relationship)
(Against Defendants Hilton Smith and East Bay Company, Ltd.)

62.  Plaintiffs incorporate the allegations of paragraphs 1 through 61
above as if fully set forth herein.
63. The Squeeze Sublease is a valid contract between Plaintiff and

the Michael J. Quillen Family Limited Partnership.

-11-
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64. The Brick Sublease is a valid contract between Plaintiff-
Intervenor and the Michael J. Quillen Family Limited Partnership.

65. Defendants Hilton Smith and East Bay Company were aware of
the contracts between Plaintiffs and Michael J. Quillen Family Limited
Partnership.

66. Defendants Hilton Smith and East Bay Company intentionally
procured the breach of these contracts by, among other things, ultimately
conditioning the purchase of 213 East Bay on the termination or cancellation
of the Master Lease.

67. Plaintiffs suffered damages as a direct and proximate result of
Defendants Hilton Smith and East Bay Company’s willful, wanton, and
intentional conduct.

68. Plaintiffs are entitled to actuél, punitive, and consequential

damages, plus any court costs, and attorneys’ fees.

JURY DEMAND

69. Pursuant to Rule 38 of the South Carolina Rules of Civil

Procedure, Plaintiff respectfully requests a trial by jury.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court enter
judgment against Defendants on all causes of action and that Plaintiffs be

awarded:

-12-
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A. Actual damages;

B. Punitive damages;

C. Consequential damages;

D. Pre and post judgment interest;

E. Reasonable attorneys’ fees and costs; and

F. Such other and further relief as this Court deems just and
appropriate.

A

M. Brooks Berrick (SC Bar No.: 76330)
36 Broad Street

Charleston, South Carolina 29401
Office: (843) 410-2545

Fax: (843) 410-5664
bderrick@derricklawoffice.com

Attorneys and Counselors for
Plaintiff Sea Island Food Group, LLC
and Plaintiff-Intervenor Quillen
Enterprises, LLC

Cha on, South Carolina
Ma 3,2015

-18-
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ExﬁIBIT 1
Master Lease dated March 14, 1997

EXHIBIT 1
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EXHIBIT 2
Sublease dated August 2, 2010

EXHIBIT 2
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any .partof the: Premises-
L:aridiord with immediate

repairs shall be made:prgf ,'
1

dJacent pubhc area b"y
Landlord shatt’ havethe fight

Tenant, Tenante customers' invitées,
to nave sald areas cleaned trash i

inga
Ionenng on Premlses Tenant shall employ. il
atregular intervals,

ovements te: the Premases i
andlord S| wntten consent

part of the Premises andfhe propeny of- Landlord Tenant shall not” mstall or mamtaln an mpment parfmons "furmture
etc, .which the weight. or operanon thereof would’ tend to m}ure or be:detrimental: tothe: Prem:ses ;0T would- unreasonab!y
annoy of disturb other-T.enants.

12. ASSIGNMENT .OR SUBLEASE Tenant shalh-not; wnthout wntten consent of La'\dlord |n each case, aSS|gn
transfer mor!gage pledge or.of o 5

Forrn 400°  Page 4 of 10
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delayed. If this iease be assigned; or’ ‘it the Premises-of any part.thereof bie sublet or. occupied by.any other perscn, firm,
office.or corporation with or’ wrthout written permission of Landlord. it-wilt fiot relreve Tenantiof any’ oblrgaﬂons under the
‘terms of this lease; and if sublet, assugned or occupied, ithout the Landlord's: permlssuon this lease may, atthe option at
ffie:Land!ord; be'terminated. by -a.seven .day written: 0l .Inthe event Tenant shali sublease;the. Prémises in accordance
herewith for réntals in-excess of those’ réntals payable héreunder, Tenant:shall pay 10- Landlord monthly in advance as
.Additional, Rent hereunder one# half of all such ‘excess rent. Any: proposed assxgnee or: sublessee that. Proposes to

King"of nattire.

43, SIGNS:OR: AWNINGS. Tenamt shall place no. sigds, notices, plctures or: advertrsmg matter upon the exterior of
the lease Premrses except:-with the written éonsent of the- Landlord Any: and alf signs.placed on the Premiges by Tenant
‘shall. be mamtamed in-compliance with rules:and regulations governing - such signs.. The Tenant shallbe responsrble to
Landlord for any uamages by installation, use; maintenance or removal-of: sald'srgns Any éiectrical sefvice needed for
8igns shall beiinstalied: 3t the Tenants expense Tenant shall, at Tenant s expense refmove signs at the exprratxon of the
Agreernern

14 WAIVER' OF RIGHTS, Né.faifure of tandlord-to. éxercise any power: grven Landford-hereunder, or to lnsxst upon
Tenant's stfict compliance with Tepant's ohiigation. heréunder and Ro custom or practice of the- -parties at variance with the
terms-ticreof shall constitute a.waiver of Landiord's Tight fo.demand éxact.compliance with the tefms:ot this Agreement at
a future time. The,rights.and, remedies created by this. Agreemem are cumulative: and the use of oneremedy shail not be
taken 1o exclude the right-te the tse-of another

5. RULES AND. RCGULATIONQ Landlord reserves the right dt any time to make’ further rufes:and regulatuons as in
Land{ords fudgment may be neceesary for me safety, care, appearance, and.cleafliness ofrhe ‘Premises and the entire
P pedy and the preservation of good order; hPreln and such other rules:and: regulanons shail be bmdmg upon the
pames hierelo wi th the samé-force and’ effec'( as if they nad ‘been contalned herein:atithe nme of executlon hereof

‘entry shall lrkewrse excs: r t' e purpose of removmg placards srgns ﬁ
conformito this: L\greement in‘accordance with this right, Tenant, shall gl dlord:a K :
systems and burglar alarms. Tenant shall not change orinstall hew locks-or secunty systems wrthout the written consent
of Landlord

- 17, LIENS. Tenant shail not create:oriallow:to be created.any.liens foriabor of materials. agamst Landlord s interest.in
the Premlses Al 4 .pefsofis contractmg;vvlth the. Tenant for the erectlon mstallahon alteratlon repan or demohtxon of any
building:orother Improven

hereby charged with notrce

event that Irens are place
1enant it will: constltute

addmon 106 an omer remedles prcvrded hetein and by aw; the Landiord shan have.vthe nght ‘tout: not;me’obhgatron) Yo
causé the sameto be releasgd by:such means as it'shall déem proper mcludmg bonding or payment-of the claim giving’
nse to'such lien ‘All such sums: pard by the: Landlord and-all éxpensés incurred by-itin-connection. therewitn, mcludmg
anorney s fees-and ‘Costs, shall berpaywble to thc Landlerd by the Tenant on. demand wrth mterest at'the rate of eighteen.
'18%) percenl per anpurh:

18,  DAMAGE OR DESTRUCHON OF PREMISES. It Premises are fetally ¢
iBase shall términate: as. of; the datéof ¢ uch des(ructlon and T _ntal shalt be -aCC

@ ENANT; -] TENANT, AND

estroyed by, fire.or.other casuany his
nted for. as-between Landiord. and Ténant

) LANDLORD HAVE:READ THIS PAGE:

Form 40D Page S of 10
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as of thatdate, i Premises are damaged but‘not wholly:destroyed by fire or-other casualt rental'shbah abate’ iR ‘stch.
{proportion.as use of Premises has been jost & the Tenant. Landlord shall. restore Premrses to- substantrally e same
condition as prior-to damage-as spe€dily as: practrcable whéreupan full rental shall onimence. Insurance proceeds if paid
10 Tenant, .shall.be. assugned to Landlord to, restore Premlses and. rep!ace any covered contents owned by Langlord..

19.. DAMAGE TO PERSONAL PROPERTY, -All persgnal property, ‘merchandise;-fixturés and-equipment placed or.
moved into the Premisés shall berat the. risk of Tenant 6r the owners. thereof and Landlord shalt-not beliable for any
damiages, loss of theft: of said, personatxpropeny merchandise, fixturés;.or equlpment ‘trom any.cause Wnatsoever

possessnon thereof is takeniby Pt bl'c authoftties, and rental. shall be:accoun ed'for'as etween lord and-Tenant asof
that.date, Such-termination, howe shall be: wrthout _prejudice t6'the rights-of either Landlord or'Tenant to recover from
the publlc authorrty compensation for damage caused by. condemnatron Nerther the Tenant nor Landlord shall.have. any

rights in any award made to the:other by any condemnation authonty inthe-event onty such.pottion-of the Premises s
-acquired by condemnatxon as Wwill leave the remaining-Premises; after altération and fepairs, in condition $uitable for use
by Tenant, the monithly rental payments from the day of such' aoqulsmon to-the end of the original or any éxtended term-of
this jease shali be reduced in Proportion to the- resulting: loss of. use-of Premises by Tenant. In the event ‘6f such.partial
acqursmon and reduction i rent,. Candiord shafl.make promp!fy at Landford’s expense, af( necessary alteratlons and
fepairs that'shall be required, to restore the- F’remlses 1o'a safe arid usable conditicn.

conducted by Tenant
propeﬂy sustamed by ]

ﬁfty percen* (150%) of- the Iast mo_,, j
Landlord.

5 brnxtted to the
by :th.e‘»

exscution
other party t
other party and-delivery of a'folly-executed copy:of the:submitting’ p

24. NQOTICES, Tenanthereby-appoints.as Tenant's agent to receive service. of all notices reqmred under'this.
Agreement as weil as alf dlspossessory dlstramt notices, thé.pérson.in charge of Premises of occupylng said Premises, at
the tirfie notice is délivered. A copy‘of afl notices Urider th Agreement shaf’ afso be'sentvia certified mail, return recerpt
-fequested, or via® recognized overmght dehvery company., to Tenant's'and- Landlords last' known' address- as. foliows (orto
such.other address as; elther par‘y may specrfy by: writter’ snotice):

Tenant Address.._ ST

Landiord Address::

LANDLORD HAVE READ THIS PAGE.
o Form.400 Page 6of 10
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23 BANKRUPTCY: If Tnnant shall be adjudrca'ed bankrupt or as, msolvent ar'take the: beriefit of & any Federal

receiver be,'appomted or eler:ted for Tenaht, unde. Federal of State W this’ Agreement at'the: optnon of the Landlord:shall
‘expire.and end seven (7) days after:landlord: gives Tenant written notice;'UNLESS, the Tenant's Trustee immediatély
cures any defauit.of Tenant hereunder.and provides {in-compliance:with Federal and State 1aws) adeguate ‘assyurance of
future- performance of Tenants obllgatlons hereunder,

bv (‘rrcumstanﬁ% or events beycnd the: Landlords conlrol_

27. KEYS. Laneﬂordsha*prwdr&nam—wﬂh—eﬁe:uq_pemc&.aad%e Tenant:i |s responsrble for accountmg for all

keys prowded or-duplicated and -sHall return all kéys, ot Premises-to the Landlqrd upontermination or canceliation: of this

Agreement and/or Tenarit vacating said. Premises.; Landiord “shall have the f ht, ifiri the Landiord's:ole’ ;L.dgment itis

necessary, to require the Tenant.at Tenants expenseto erlaCP locks, and’ 10 supply Landlord with one Kay to-the new

locks. The Landlord sharl retain a. master key of .- pass key to the Premlses lncludmg aIl secunty locks ‘and systems.
f.instaliny ndiord-

28 ESTOPF’EL Tenanl shalifrom- llme to nme- wrtmn ten days’ followmg writtep notrcerfrom Landlord execule

Agreen“enl or.other Suc,h reasonable lerr :
Tenant to execrlte acknowledge and‘-dellver to rhe Landlord a slatement

Premlses shatl be abandoned or deser‘ed for ﬁl‘teen (1’;) days .o
office or corporation: without:thd. peérmission of tandloid- as; required ir
option shali expirg and termihate seven:(7.).days:after Landlord delrvers wntten notice’to Ten
defaut and Tenam shall lmmedlately qurt and surrender sard Premlses to !

any past’ due rer\l Addmonal Rem and fent! (rcm the-timeof such delau‘.&
rented to another lenant

uncerstood and:-agreed: thal any merchandrse flxtures furniture, or: equlpment left i Ffremrses when Tenant: vacates

t\:\gﬂ‘fswmr; f__) TENANT. AND LANDLORD HAVEIREAD'THIS PAGE, )
' Form 400 Page 7610
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'shall be deemed to have been abandoned by Tenafit and by'such abandonment, Tenant-relinquishes. any fight.or interest
therein- and Landlord is authortzed to’ sell dlspose of or destroy'same; ,

32. ATTORNEY S, FEE. In:the-event landlord successfuﬂy defends any- aet;on by the: Tenam -or:if.it is’ necessary for
Landiord'te employ-an attorneyfor the: collectton ofirent or any-other sum due’ hereunder;or to enforce -any covenant of

this lease, or the termmatlon of this lease’ _possesswn of the- Premlses or any p_., t tnereof the’ Tenant shall:pay
all costs nctudrng reasonable attorney s fees, .

33:  AGENT. Tenarit ackiicWiedgés that Q pIn E\ Ode, e
is the. easrng/managlng agent:for the- Landiord" of the Prenuses Tenant shal p y allent pay ease to said
-agent, Tre rightto collect'said rentals shali- bes govemed by i : ent:for the

management of the-Premises and'shall terminate with the expifation of said” management agreement or.any renewal
thereof.

34, SUBORDINATION ATTORI\ME 7T
and.subordinate to: any’ mongages de ot trust or any grouno \ease now of her
all modifications thereto and'to. alt-pres ent and. future advahces made:with. res| such mortgage or deed of trust;
provided however that- such mortgagee or. ground lessor agrees Aot to distu ] pos‘s‘éssio‘nébf the P_rernises
' 80 long as Tenant shall Aot-be’in breach ordefault under-any of the'terins and condltxons ofthis. Agreement. Tenant

agrees to.attorn'to.the martgagee; trustee; or ‘beneficiary:Urider any such mortgage or-déed of trust, @hd to the parchaser
at a sale pursuant to the foreciosing-thereof and to the lessor inthe-event.of a termlnatron of any. such ground lease..

tter ptaced gpon. the Premlses ano o

35. DEF&N\T\ONS “Landtord‘ S Weed indhis Agreement shall include the owner of. ownersof the- propefty andfor the
-aforementioned: managrng agent as weN as the Landlord's heirs, representatwes assigns and succéssorsiin title to
‘Premrses “Tenant! shall rncaude Tena Tenants heirs: nd representatlves -and'if this fease:shall ‘be assigned or:sublet,
ubléases, -as:to.Premises covered by: 'such assrgnment or:sublease. “Agernit shall

mctude agent agents successors ass ns; he rs"and fepresentaives;: "Lan " “Tenant,” and” Agent, lnc(udmg male

fema i dr-and p I£: ershrp or mdrvrdual as‘'may- fit the partlcutar par‘tles Property™is
‘defined as the fand, “lats, burtdmg improvements;and common areas:as may bé further defined herein; in Which. the
Prémises’is rncluded

*36. ENVIRONMENTAL 'MATTERS Tenantrepresents, warrants’ and covénantstoLandlord throughott the Term of
“this Agreement as follows that Tenant-is and agrees to.femain in comphanc with: alj ap ca federal -staté and:local
laws relatrng to protectton of. the publrc health welfare, an h y i jith respect t¢

f - Sons ccupymg of prese t.on the“Premrses:‘
Envrronmental Laws appllcable to thelr actrvmes in-and around. the Premrses

37, AMERICANS WITH DISABILITIES, ACT Any dtherprovision-ofthis Agreement notwnthstandmg he. pames
,hereby agree: that the: Premises may.be subject to'the terms and condmone of trie. :

further' agrees tour
falture io com

Drsabrlmes Act 5f1990. ("AD )
writing regardlng noncomphan' [
governmental or regulatory actions-of: rnvest

: VER! Tenant'and Landlord- agree that South Caroling law wrll ‘govern:the
mterpretatron ‘and- enforcement of thrs Agreement

By TENANT, i TENANT, ANO@ LANDLORD HAVEREAD THIS PAGE.
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40, ENTIRE AGREEMENT. This lease contains the:entire agreement between.the pames hereto ‘and all previous
negotlalrons leading thereto, and it may be modified oniy by a dated written. agreement signed:by both. Landlord-and
Tenant No surrender of the-Premises or.of the remairider of the.term of this lease shall be'valid, unfess accepted by
Landlord-in.writing TIME 1S OF THE ESSENCE WiTH REGARD TO ALL TERMS-AND CONDlTlONS IN THIS.
AGREEMENT,

41 FACSIMlL: The pames agree thal‘the offer ‘any counteroffer andlor acceptance of: any’ oﬁer or counteroffer may
be. communrcate by-use of-a.fe d: typewritten modrﬁcatlons t0 any of the
ing-shall be deermed : _|gnatures initialsand handwrrtten or:
“typewrittén: modrt’ cations:w ach; party

present= on: the documents in the, handwrrtmg

42! MEGAN'S LAW: The Tenant and Landlord agree that the Property Manager or Reai Estate Broker representrng
Tenant or Landlord and all affiliated agents are- not responsible for. obtaining or- drsclosmg any rnformatron contained. in the
Séuth Caroiria Sex. Offehdier-Régistry- The Jenart-ang Landlord. agrée that-no course-of action may-be brought. against the
Property Manager of Real. Estate g g enant or Landlord and all afﬁlrated agents for failure- to. obtain or
disclose’any inforration contarned ln the South Cardlifia Sex.Offender Registry. The Tenant: -agrees. that the Tenant has the
sole responsrbrllty ‘to ‘obtain rnformatron The Tenant understands that Sex Offender Reg'istry rnformatron may be
obtarned from the local-sheriffs:gépartment-or other: approprrate law enforcement officials.

“43. NON-RELIANCE CLAUSE Both Tenant and Landlord hereby acknowiedge that tiey:have not received or rélied nor
_could have relied'upon any. statements or representatrone of Promises of agreements of inducements. by either ‘Broker or
their agents which are ot expressly stipuiated. herein. 'If not contained herein; such statements representatrons
promises, of agreements shiall. be of no:force or effect: This general non-relrance clause: snall "not prevent recovery in-tort
for. fraud or negiigent mrsrepresentatron ntentronal mrsrepresentatron uniess: specrﬁc non-rel née ‘language is included
in this agreément. This is.a non-felianc 'lause -andTs:néither a: merger clause fior an extensron ofa. merger clause. The
pames ‘exetute this: agreement:l‘reely a oluntanly wrthout reliancé upon any statements or representatrons by parties
or agents exceptias: set forth herein.: Pafties have 1ully-réad and:understand this-Agreement and. the meaning of its
provrsrons Parties are' legally competen _tOrenter into-this! agreement and to. fully aocept responsrbrlrty F’ames have been

PHONE AND FAX NUMBER LlSTED BE| 'W

N WlTNESS WHEREOF thls agreement has been duly executed by the parties;.

: "Tenant »
-Tenants Email Address iVl

Phonei__SHO ~H& -'_B¢§_§t€ Fax;.

. 1Witne$s.to:

TR WeswTeR T

T e o - S —
Wrtness j'j_ .:. -
Landlords Email‘Address:, s - e e _4 o e
Phone; - : " Fax_ ; TR— = —— —

LANDLORD'S AGENT. AND: COMF’ NY_
TENANT'S AGENT AND COMPANY. ... 7

@TENANT,[ ] TENANI._AND@}/LAND‘LORD-HAVE READ THIS PAGE: L )
i T o : T ; Foim 400 -Page 9 of 10
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STATE OF SOUTH:CAROLUINA ) o A .
. - ) ASSIGNMENT OF LEASE
COUNTY OF CHAREESTON )

FOR VALUE RECEIVED, SIC PARVUS MAGNUM INC a South Carolina corporatlon,
(“Tepant Assignor”) does hereby se]l assrgr, transfer set over and convey unto QUILLEN
ENTERPRISES, LLC, a South Carolina limited liability company, {“Tenant: Assxgmee’) all of Tenant
Assngrors right, title and interest as Tenart under that certain Lease (the “Lease™) dated
' , 20 O] for real propaty and unprovcments located at 213 ‘East Bay Streat,

Char ston SC Sad Lease is by and between T as Landbrd, and
‘ | ¢ as Tenant. A true and compkte copy of the. Lease is attadied and
'mcorporated into fhis Assxgrmént as Exhibit “A” and there:are no written. or verbal améndments to the
Lease.

Tenant Assrgror represents and warrants that (a) it-is duly authorized to-make this assighment,.

that the individual signing.on behalf of the undersigned. is -duly autharized and empowered to bind the
Tenart Assignor;, (b) that there-are no lawful impediments to the making and consurifiation of this
assighment, and. (c).thereare no’ defaults by Landlord.or Tenant- Assighor underthe Lease, nor aré there
uncured events which, with the passage of time, would become defaults..

The parties agrée that s1gnatures obtained by facsimile are-as. acceptable and ‘binding as origmal
signatures.

IN WITNESS OF- THIS ASSIGNMENT, Tenant Assignor;; as Tenant under the. Lease; has
executed its signaure.gn- thlS 2/ day of I _»2010.

il P VUS - “MAGNUM; ~ INC." “(Tenant

Assignor).

N

' Secorxi‘Witjnésis_ V

Page 1 of 2
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The foregping Ass1g1ment is-approved and there afe no'defaults: by Landlord or Tenaritinder the
Lease; nor are there uncured events which, with the passage ‘of time, wotld become defaults The Lease
is that s ' ,-200) .., plus amendment(s)-dated (if nore, write
by and between the undersngned as Landlord and

Second Witness

“The. Asmgnment is accepted. Tenant Assignee .acknowledges recept-of-a‘copy. of the Lease and
agrees to abide by the terms:and conditions therein.:

QUILLEN ENTERPRISES, LLC,.
(Tenant. Asmg\ee)
-+ A-South’ Carohna hmned habihty company

Tts:  Member/Manager

Sécond'Witnes,suwb A

Page 2 of 2



EXHIBIT 3 ' :
Assumption Letter dated March 30, 2012
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March 30, 2012

NOTICE TO. TENANTS OF 213 EAST BAY STREET, CHARLE‘STON,, SC

Dear Tenants:

We are happy to -announce that as of the above stated date, CHARLESTON T&T, INC: has
assigned all of its rights as landlord under your lease to the MICHAEL J. QUILLEN FAMILY
LIMITED PARTNERSHIP. This assignment is effective immediately, so from this date
forward, please send all communications, correspondence, rents other sums payable under your
lease to the MICHAEL J. QUILLEN FAMILY LIMITED PARTNERSHIP at the address stated
below. Furthermote, any security deposits previously held by CHARLESTON T&T, INC. have
been assigned and transferréd to the MICHAEL J. QUILLEN FAMILY LIMITED
PARTNERSHIP:

Sincerely,
CHARLESTON T&T, INC. MICHAEL J. QUILLEN
FAMILY LIMITED PARTNERSHIP
By: By: .
Ann Thode, Its President Michael J. Quillen, General Partner

* ok ok ok ok K ok kK k

Until further notice, the mailing address for all future communications, correspondence; rent,
and other payments shall be:

MICHAEL J. QUILLEN FAMILY LIMITED PARTNERSHIP
15121 Washington Way
Bristol, VA 24202
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EXHIBIT 4
Termination Letter dated September 11, 2013

EXHIBIT 4
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YASCHIK ENTERPRISES

Complete Real Estate.and Investment Service
Yaschik Development Co., Iric. #Charleston Capital Corporation..

36 Queen Street » Post Office:Box 328.(29402)
" Charleston,.South Carolina. 20407

‘Phone (843) 723:6464.+ FAX (843) 723.1228 + E-mail: yaschik@bellsouth.net

September 11, 2013

EXPRESS MAIL — OVERNIGHT DELIVERY

Mike J. Quiillen, Gengral Rartner L
Michael J. Quillen Family: Limited:Partnership
15121:Washington Way '

Bristol, VA 24202

Re:  Michael J. Quillen Family Limited Partnership / Yaschik.Devélopment Co., Inc. =
Lease Matter (213 East Bay) ’

Dear Mike:

This letter is.in résponse to your correspondence dated September 3; 2013 regarding:

the insurance proceeds-and Master Lease related to 213 East Bay Street. Since the fire

at the leased property has led to a total loss of the subject prernises, the Master Lease
has been automatically terminated:pursuaiit to the terms. of thé first sentence of
Paragraph 20 of .the Master.L.éase.. As such, ‘please discontinue using:any insurance
proceeds for the désign, remediation or rebuilding of the. premises until and unless |
‘provide you with-such authorization, -

Please find enclosed:our check for $7,787.36 as paymentin full of prepaid rent from
April 2.to April 30, 2013. I have dedicted the costs of property tax and user fee 6n.a

prorata basis to the date of the fire.

] . L .| Before,proration. . . . . Prowrata.
Rent 1575826 11525,28)
Property tax 129.368.25 (7:423.78)
User fee  86.00 , (21.84).
: ' (7,970.90) deduction

Please do not hesitate to-contact me. if you have any questions.’

Very truly yours

Thomas M. Ervin
President’

Cc: Grég Péarce
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2013-CP-10-7107

SEA ISLAND FOOD GROUP, LLC
doing business as SQUEEZE,

Plaintiff,
Vs.
YASCHIK DEVELOPMENT

'COMPANY, INC., doing business as
YASCHIK ENTERPRISES, HILTON

SMITH, EAST BAY COMPANY, LTD., ANSWER TO FIRST
and MICHAEL J. QUILLEN FAMILY AMENDED COMPLAINT
LIMITED PARTNERSHIP,
Defendants.
QUILLEN ENTERPRISES, LLC doing . : ;
business as THE BRICK, : = S "
e L: L ot - f;f
Plaintiff-Intervenor, g?j ;ég TR
C)___,—' = 54
YASCHIK DEVELOPMENT e ey
COMPANY, INC. doing business as 13% -
YASCHIK ENTERPRISES, HILTON o o

SMITH, EAST BAY COMPANY, LTD.,
and MICHAEL J. QUILLEN FAMILY
LIMITED PARTNERSHIP,

Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvv'vv

Yaschik Development Company, Inc., doing business as Yaschik Enterprises (“Yaschik
Development”), by and through counsel, hereby answers the Plaintiffs’ First Amended
Complaint. Yaschik Development denies each allegation of the First Amended Complaint not

speciﬁcélly admitted, qualified, or explained below.
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PARTIES, JURISDICTION, AND VENUE

1. The ailegations of Paragraph 1 are denied for lack of knowledge or information
sufficient to form.a belief as to the truth or falsity of the allegations contained therein.

2. The allegations of Paragraph 2 are admitted.

3. The allegations of Paragraph 3 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

4. The allegations of Paragraph 4 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

5. The allegations of Paragraph 5 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

6. Yaschik Development admits that this Court has personal jurisdiction over
Yaschik Development and the subject matter of this action. The remaining allegations of
Paragraph 6 are denied for lack of knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations contained therein.

FACTS

7. Responding to Paragraph 7, Yaschik Development incorporates by reference their
responses set forth in the preceding paragraphs of this Answer as fully as if repeated verbatim
herein.

8. The Master Lease speaks for itself. To the extent the allegations of Paragraph 8
are inconsistent with the terms contained therein, the allegations are denied.

9. The Master Leése speaks for itself. To the extent the allegations of Paragraph 9
are inconsistent with the terms contained therein, the allegations are denied.

10.  The allegations of Paragraph 10 are admitted upon information and belief.
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11.  The allegations of Paragraph 11 are admitted.
12.  Yaschik Development admits that at the time of the purchase of 213 East Bay

Street, Yaschik Development was aware that Charleston T&T had sublet the premises to one or

more subtenants. Yaschik Development did not learn the details of the sub-leases, however,

until after the fire. The remaining allegations of Paragraph 12 are denied for lack of knowledge
or information to form a belief as to the truth or falsity of the allegations contained therein.

13. The Squgeze Sublease speaks for itself. To the extent the allegations of Paragraph
13 are inconsistent with the terms contained therein, the allegations are denied.

14.  The Squeeze Sublease speaks for itself. To the extent the allegations of Paragraph
14 are inconsistent with_ the terms contained therein, the allegations are denied.

15. The allégations of Paragraph 15 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

16. © The Brick Sublease speaks for itself. To the extent the allegations of Paragraph
16 are inconsistent with the terms contained therein, the allega:tions are denied.

17. The Brick Sublease speaks for itself. To the extent the allegations of Paragraph
17 are inconsistent with the terms contained therein, the allegations are denied.

18. The Assumption Letter speaks for itself. To th_e extent the allegations of
Paragraph 16 are inconsistent with the terms contained therein, the allegations are denied.

19. The allegations 6f Paragraph 19 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

20.  The allegations of Paragraph 20 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

21. The allegations of Paragraph 21 are admitted:
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22.  The allegations of Paragraph 22 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

23.  The allegations of Paragraph 23 are denied.

24.  Yaschik Development admits the fire caused damage to the property. The
remaining allegations of Paragraph 24 are denied.

25. The allegations of Paragraph 25 are admitted.

26.  The allegations of Paragraph 26 are denied for lack of knowledge or information
sufficient to form a belief as to the truth or falsity of the allegations contained therein.

27.  The allegations of Paragraph 27 are denied for lack of knowledge or information
sufficient to form a belief as to.the truth or falsity of the allegations contained therein.

28.  The emaii of May 31, 2013 speaks for itself. To the extent that the allegations of
Paragraph 28 are inconsistent with the terms contained therein, the allegations are denied.

29.  The email of May 31, 2013 speaks for itself. To the extent that the allegations of
Paragraph 29 are inconsistent with the terms contained therein, the allegations are denied.

30. Yaschik Development admits that it entered into a Real Estate Sales Agreement

" with East Bay Company on December 31, 2013. The remaining allegations of Paragraph 30 are
denied.

31. Yaschik Development admits that it entered into a Real Estate Sales Agreement
with East Bay Company on December 31, 2013, which speaks for itself. The remaining
allegations of Paragraph 30 are denied.

32.  The allegations of Paragraph 32 are denied.

33. Yéschik De\‘/elopment admits that Tom Ervin sent a letter to Defendant Quillen on

September 11, 2013, which letter speaks for itself. To the extent the allegations of Paragraph 33
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are inconsistent with the terms contained therein, the allegations are denied. The remaining

allegations of Paragraph 33 are denied.

34.

35.

36.

The allegations of Paragraph 34 are denied.

The allegations of Paragraph 35 are denied.

FIRST CAUSE OF ACTION
(Breach of Contract)
(Against Defendant Yaschik Development Company, Inc.)

Responding to Paragraph 36, Yaschik Development incorporates by reference

their responses set forth in the preceding paragraphs of this Answer as fully as if repeated

verbatim herein.

37.

Yaschik Development admits that a valid contract existed before the contract was

automatically terminated on account of the total loss of the premises at 213 East Bay Street. The

remaining allegations of Paragraph 37 are denied.

38.
39.
40.

41.

42.

Thé allegations of Paragraph 38 are denied.

The allegations of Paragraph 39 are denied.

The allegations in Paragraph 40 are denied. .

The allegations of Paragraph 41 are denied.
SECOND CAUSE OF ACTION

(Breach of Contract Accompanied by a Fraudulent Act)
(Against Defendant Yaschik Development Company, Inc.)

Responding to Paragraph 42, Yaschik Development incorporates by reference

their responses set forth in the preceding paragraphs of this Answer as fully as if repeated

verbatim herein.

49



43. Yaschik Development admits that a valid contract existed before the contract was
automatically terminated on account of the total loss of the premises at 213 East Bay Street. The
remaining allegations 6f Paragraph 43 are denied.

44,  The allegations of Paragraph 44 are denied.

45, The allegations of Paragraph 45 are denied.

46.  The allegations of Paragraph 46 are denied.

47.  The allegations of Paragraph 47 are denied.

48.  The allegations in Paragraph 48 are denied.

49, The allegations of Paragraph 49 are denied.

THIRD CAUSE OF ACTION
(Breach of Contract)
(Agamst Defendant Michael J. Quillen Family Limited Partnership)

50. Responding to Paragraph 50, Yaschik Development incorporates by reference
their responses set forth in the preceding paragraphs of this Answer as fully as if repeated
verbatim herein. |

51.  Paragraph 51 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no response. To the extent a response is required, Yaschik Development
is without knowledge or information sufficient to form a belief as to the truth or falsity of the
allegations in this paragraph, and, therefore, denies those allegations.

52. Paragraph 52 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no response. To the extent a response is required, Yaschik Development
is without knowlgdge or information sufficient to form a belief as to the truth or falsity of the

allegations in this paragraph, and, therefore, denies those allegations.
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53. Pa;agraph 53 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no fesponse. To the extent a response is required, Yaschik Development
is without knowledge or i'riformatic;n sufficient to form a belief as to the truth or falsity of the
allegatidns in this paragraph, and, therefore, denies those allegations.

54, Paragraph 54 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no résponse. To the extent a response is required, Yaschik Development
is without knowledge or information sufficient to form a belief as to the truth or falsity of the
allegations in this paragraph, and, therefore, denies those allegations.

FOURTH CAUSE OF ACTION

(Intentional Interference with a Contractual Relationship)
(Against Defendant Yaschik Development Company, Inc.)

55.  Responding to Paragraph 55, Yaschik Development incorporates by reference
their responses set forth in the preceding paragraphs of this Answer as fully as if repeated
verbatim herein.

56.  The allégations of Paragraph 56 are admitted.

57. The allegations of Paragraph 57 are admitted.

58. The allegations of Paragraph 58 are vague, ambiguous, and misleading and, as
such, are denied. Notwithstanding this denial, Yaschik Development was aware that Plaintiff
was a sub-tena;nt of the premises, but did not learn the details of the sub-lease until after the fire.

59. The allegations of Paragraph 59 are denied.

60.  The allegations in Paragraph 60 are denied.

61.  The allegations of Paragraph 61 are denied.

FIFTH CAUSE OF ACTION

(Intentional Interference with a Contractual Relationship)
(Against Defendants Hilton Smith and East Bay Company, Ltd.)
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62.  Responding to Paragraph 62, Yaschik Development incorporates by reference
their responses set forth in the preceding paragraphs of this Answer as fully as if repeated
verbatim herein.

63. Paragraph 63 relates to a claim that is not asserted against Yaschik Development,
and, therefore, recjuires no response. To the extent a response is required, Yaschik Development
is without knowledge or information sufficient to form a belief as to the truth or falsity of the
allegations in this paragraph, and, therefore, denies those allegations.

64.  Paragraph 64 relates to a claim that is not asserted against Yaschik Development,

and, therefore, requires no response. To the extent a response is required, Yaschik Development

is without knowledge or information sufficient to form a belief as to the truth or falsity of the-

allegations in this paragraph, and, therefore, denies those allegations.

65. Paragraph 65 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no response. To the extent a response is required, Yaschik Development
is without knowledge or information sufficient to form a belief as to the truth or falsity of the
allegations in this paragraph, and, therefore, denies those allegations.

66.  Paragraph 66 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no response. To the extent a response is required, Yaschik Development
is without‘ knowledge or information sufficient to form a belief as to the truth or falsity of the
allegations in this paragraph, and, therefore, denies those allegations.

67.  Paragraph 67 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no response. To the extent a response is required, Yaschik Development
is without icnowledge or information sufficient to form a belief as to the truth or falsity of the

allegations in this paragraph, and, therefore, denies those allegations.
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68.  Paragraph 68 relates to a claim that is not asserted against Yaschik Development,
and, therefore, requires no response. To the extent a response is required, Yaschik Development
is without knowledge or information sufficient to form a belief as to the truth or falsity of the
allegations in this paragraph, and, therefore, denies those allegations.

JURY DEMAND

69.  Paragraph 69 states Plaintiff's request for a jury trial and, as such, requires no

answer. To the extent a response is required, the allegations of Paragraph 56 are denied.

FOR A FIRST DEFENSE
(Failure to State a Claim)

70.  Plaintiffs have failed to state a claim upon which relief can be granted, and some
or all of the claims in Plaintiffs’ Amended Complaint should, therefore, be dismissed pursuant to
SCRCP 12(b)(6).

FOR A SECOND DEFENSE
(Waiver and Estoppel)

71. Plaintiffs’ claims are barred by the doctrines of waiver and/or estoppel.

FOR A THIRD DEFENSE
(Laches)

72. The claims asserted in Plaintiffs’ Amended Complaint are barred by the doctrine
of Laches.

FOR A FOURTH DEFENSE
(Good Faith and Reasonable Procedures)

73.  Yaschik Development would show that any actions taken by and/or any
procedures followed by Yaschik Development were taken in good faith, in a reasonable manner,

and that said actions and/or procedures were authorized by statutes, reasonable in time and
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manner, and in compliance with any laws and contracts, and therefore the Plaintiffs are
precluded from recovery against Yaschik Development.

FOR A FIFTH DEFENSE
(Intervening Actions of Third Party)

74.  Yaschik Development would show that any injury or damage suffered by
Plé‘intiffs, if any, was due to or caused by or occasioned by the intervening actions or omissions
of a third party or parties for whom Yaschik Development is not responsible and therefore,

Plaintiffs’ claims should be barred or reduced accordingly.

-FOR A SXITH DEFENSE
(Failure to Mitigate)

75.  Yaschik Development would show that the damages recoverable by Plaintiffs, if
any, must be reduced by any amount of damages caused by Plaintiffs’ failure to mitigate such
damages in whole or in part.

FOR A SEVENTH DEFENSE
(Unclean Hands and In Pari Delicto)

76. Yaschik Development would show that the Plaintiffs’ claims are barred by the

Doctrines of Unclean Hands and/or In Pari Delicto.

FOR AN EIGHTH DEFENSE
(Failure to Allege Fraud with Particularity)

77 Yaschik Development would show that Plaintiffs have failed to allege fraud with
the particularity required under SCRCP 9(b).

FOR A NINTH DEFENSE
(Lack of Standing)

78. Yaschik. Development would show that Plaintiffs lack the capacity, authority,

and/or standing to assert some or all of the Claims asserted in the Complaint.

10
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FOR A TENTH AFEFIRMATIVE DEFENSE
~ (Lack of Consideration)

79.  Further answering the Amended Complaint, and as and for a further defense
thereto, Yaschik Development alleges that Plaintiffs’ action are barred in whole or in part based
on the fact that the terms of the Lease fail to include any third-party beneficiaries. |

ELEVENTH AFFIRMATIVE DEFENSE
(Intervening/Superseding Negligence)

80.  For an additional affirmative defense, Defendants allege and aver that Plaintiffs’
claims are barred because Plaintiffs’ damages, if any, were caused by an intervening or
superseding act on the part of an unrelated third party.

. TWELFTH AFFIRMATIVE DEFENSE
(Reservation of Rights to Assert Additional Defenses)

81.  Yaschik Development specifically reserves any additional affirmative defenses as
niay be available to it as are revealed during the course of its investigation and/or discovery in
the case, as are consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered Plaintiffs’ Amended Complaint, Yaschik
Development prays that the Amended Complaint be dismissed, with prejudice, and for such

other and further relief as the Court may deem just and proper.

11
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CHARLESTON, SC
June 12, 2014

12

Roberi E. smmc. Bar No. 71728)
Moore\& Van AHeaPTLC

78 Wengworth Street

Charleston, SC 29401

PH. (843) 579-7018

FAX (843) 579-8743
robertsumner@mvalaw.com

Attorneys for Yaschik Development
Company, Inc., doing business as Yaschik
Enterprises, Charleston Capital
Corporation and Thomas M. Ervin
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ' ) Case No. 2013-CP-10-7107

. SEA ISLAND FOOD GROUP, LLC
doing business as SQUEEZE,

Plaintiff,
v.

YASCHIK DEVELOPMENT
COMPANY, INC. doing business as
YASCHIK ENTERPRISES, HILTON
SMITH, EAST BAY COMPANY, '
LTD., and MICHAEL J. QUILLEN
FAMILY LIMITED PARTNERSHIP,

NOTICE AND MOTION TO DISMISS
OF EAST BAY COMPANY, LTD.
AND HILTON SMITH

Defendants.

. QUILLEN ENTERPRISES, LLC
doing business as THE BRICK

Plaintiff-Intervenor,

V.

YASCHIK DEVELOPMENT
COMPANY; INC. doing business as
YASCHIK ENTERPRISES, HILTON
SMITH, EAST BAY COMPANY,
LTD., and MICHAEL.J. QUILLEN
FAMILY LIMITED PARTNERSHIP,

e 4
IRENREREN
ss\sl(?m_cam 30900

02:n Hd 21 NATSIOL

) Defendants.

PLEASE TAKE NOTICE that Defendants East Bay Company, Ltd. and Hilton Smith
(gollectively, “EBCO”), through their undersigned counsel, will move before the Presiding
Judge, Ninth Judicial Circuit, Charleston, South Carolina, at such place and time as the Court

may appoint, pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, for an
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order dismissing the First Amended Complaint on the grounds that it fails to state facts sufficient
to constitute a cause of action.

Specifically, the First Amended Complaint fails as a matter of law for the following
reasons: 1) Plaintiff and Plaintiff-Intervenor fail to plead facts showing an absence of
justification for the alleged intentional interference with contract, which is an essential element
of the claim and, in fact, the First Amended Complaint on its face shows that EBCO was
motivated by the legitimate business purpose of contracting to purchase real estate wifh clear title
and no encumbrances; 2) EBCO’s alleged conduct was not the proximate cause of Yaschik’s
alleged breach of the Master Lease because Yaschik issued its termination letter three months
before EBCO contracted to buy 213 East Bay Street; and 3) the Master Lease and subleases for
Squeeze and The Brick, which are attached to and incorporated into the First Amended
Complaint, show they were not third-party beneficiaries of the Master Lease and, as such, cannot
claim any rights under the Master Lease.

PLEASE BE PRESENT TO DEFEND IF SO MINDED.

“WOMBLE CARLYLE SANDRIDGE & RICE, LLP

(D, 1}

Charles J. Baker 111 (5.C. Bar No. 486)
5 Exchange Street

Post Office Box 999

Charleston, SC 29402-0999
Telephone: (843) 722-3400
cbaker@wcsr.com

Attorneys for East Bay Company; Ltd. and Hilton Smith

CHARLESTON, SC
June Lz\_, 2015
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® @
YASCHIK ENTERPRISES

56 Queen Street ¢ Post Office Box 328 (29402)
Charleston, South Carolina 29401

Phone: (843) 723:6464 ¢ FAX: (843) 723-1228 + E-mail: yaschik@bellsouth.net

MEMORANDUM

DATE: May 31, 2013

TO: Hilton C. Smith, Jr., President/CEO
East Bay Company, Ltd.
PO Box 1298

215 East Bay Street
Charleston, SC 29402 /

R ,1
FROM: Thomas M. Ervin /{r\“\’

RE: 213 E. Bay Street

Pursuant to our telephone conversation yesterday, please review the pertinent
facts and proposal, as follows:

213 East Bay is subject to a master lease on a pure net basis.

The current lease term expires March 31, 2017.

Renewal options are available through March 31, 2027.

The current tenant has a right of first refusal on any sale offer.
Annual rent increases of 4% are due each April 1.

An offer based on a 5% capitalization rate will be considered. Current
net rent is $189,099.12. Purchase price would be $3,781,982.40.
Closing must be no later than July 19, 2013,

o o kw2

No broker fees will be paid.

If the foregoing is of interest, please contact me at your convenience.

Yaschik 0953
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