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1. BECAUSE APPELLANT (DEFENDANT ) OSTENDORFF WAS NOT NOTIFIED OF THE HEARING

OF FORECLOSURE, THEREFORE THE HEARING SHOULD NOT OF COMMENCED v (5

2. BECAUSE THE WITNESS FOR SUNTRUST WAS A SURPRISE WiTNESS HiS TESITMONY

SHOULDNOTHAVEBEENHEARD ' e .

BECAUSE THE ‘ H'NESSFORSUN'TRUST WASNOT ACREDIBLE WITTNESS, HIS

| ’ssnmomsmw NOT HAVE BEEN CONSIDERED N REACHING A JUDGMENT..... Q

- 4, BECAUSE OSTE&DORFF WAS NOT GIVEN NOTLCE OF SALE, THE FOREQOSEDPRO&R‘T\’

suouwnormvsssmpmupmasm.s i i S

S. BECAUSE SUNTRUSI' NEVER PROVIDED A BOND ON THE PROPERTY, SUN'ER%JST

SHOULD. NOT HAVE BEEN AU.OWED TO PROCEED WITH THE FORECLOSURE HEARING... 7 o

6. BECAUSE APPELLANT WAS NOT AT THE HEARING, THE COLIRT SHOULD HAVE TAKEN




7. BECAUSE THE PLAINTIFF REFUSED TO PROVIDE DISCOVERY, FORECLOSURE SHOULD -

NOT HAVE BEEN GRANTED..... — L
8. BECAUSE THE CASE HAD AN EXISTING COMPULSGRY COUNTERCLAIM IN THE 5.C.
SUPREME coun'r THE FORECLOSURE PART OF THE CASE SHOULD NOT HAVE BEEN

Auowsorocommm _ —— A /0

5. BECAUSE THE COMPULSORY COUNTERCLAIM WAS IN APPEAL , THE JUDMENT AMOUNT

COULD NOT HAVE BEEN DETERMINED......... ~ Pl

10. BECAUSE THE HEARING WAS ALLOWED TO PROCEED WITHOUT OSTENDORFF,

HE WAS DENIED DUE PROCESS............ 1

11. BECAUSE THE HEARING WAS ALLOWED TO PROCEED WITHOUT OSTEMDORFF,

HE WAS DEMIED EQUAL PROTECTION UNDER THE LAW. S (7_

12. BECAUSE OSTENDORFF’S MOT!ON T0 COMPEL DISCOVERY WAS DENIED (WHILE | - V

OSTEMDORFF WAS VERBALLY THREATENED W!TH CONTEMPT OF COU'RT iF HE

‘DID NOT FINISH -SUNTRUST’ S DISCOVERY REQUESTS WITI-HN 30 DAYS OF THE

HEARING OF sumusr’s MOTION T0 COMPEL), THAT osrswooas; WAS DEN&ED: e

DUEPROFF«v SRS E— - (3

13. BECAUSE OSTENDORFF’S MOTlON TO COMPEL DICOVERY WAS DE&!ED (WHILE

OSTENDORFF WAS VERBALLY THREATENED Wm-l CONTEMPT OF COURT 'lF HE

1 I\LOT FiNiSH SUNTRUST’ S DlSCOVERY REQU&STS Wﬂ!H!N 30 DA¥S OFTHE

'—._~' S R o e T



HEARING OF SUNTRUST'S MOTION TO COMPEL), THAT OSTENDORFF WAS DENIED
A 13

EQUAL PROTECTION OF THE LAW.

14

Conclusion...
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CERTIFICATE OF COUNSEL

Pro se certifies that the Petition for Rehearing was made and finally ruled on by the Court

of Appeals on August 18, 2016.




QUESTIONS PRESENTED

1 DIDTHE "R!ALCOURT ERR EN ALLOW!NG THE HEARING TO PROCEED WI-THOUI’ DEFENDANT

OSTENDORFF'S APPEARANCE AS WAs NOT NOTIFIED OF THE FORECLOSURE HEARING?
2. DID THE TRIAL COURT ERR IN ALLOWING A SURPRISE WITNESS TO TESTIFY 2

3 DID THE TRIAL COURT ERR IN CONSIDERING SUNTRUST'S WITTNESS AS CREDIBLE IN
REACHING A JUDGMENT? | ‘

SiDTHE COURT ERR lN PUTHNG uP THE PROPERTY upP FOR SALE WHEN OSTENDORFF

WAS NOT GNEN NOTICE OF SALE’

5. i;iﬁb “E“E.COURT ERR INALLOWING THE HEARING TO PROCEED WITHOUT REQUIRING SUMTRUST T0

PROVIDE A BONDON THE PROPERTY ?

6. DID THE COURT ERR IN ALLOWING THE HEARING TO PROCEED WITHOUT TAKING THE

APPELLANT'S POSITION, AS APPELLANT WAS NOT PRESENT?

7. DID THE COURT ERR IN GRANTING FORECLOSURE WHEN PLAINTIFF NEVER PROVIDED

DISCOVERY?

8. DIDTHECQURTERRINAU.OWINGWEFOREG.GSU&E HEARlNGTO COMM

CGMPULSORY COE!NTERCI.AIM WAS iﬂTHE S.C. SUPRME COURT ? ? ‘




5. DID THE COURT ERR IN DETERMINING THE JUDGMENT AMOUNT WHEN THE COMPULSORY

16. DlDT!-!ECOURTDENYOSTENDORFF DUE PROCESS AS HE WAS NOT PRESENT AT THE HEARING ?

11. DID THE COURT DENY OSTENDORFF EQUAL PROTECTION OF THE LAW ASHE WAS NOT

PRESENTATTHE HEARING ?

12. DID THE COURT DENY OSTENDORFF DUE PROCESS AS HE WAS ORDERED TO PROVIDE

" DISCOVERY WHILE SUNTRUST WAS NOT ORDERED TO PRQVIDE DISCOVERY ?

13. DID THE COURT DENY OSTENDOREFF EQUAL PROTECTION OF THE LAW AS HE WAS
ORDERED.TO PROVIDE D!SCéVERY WHILE SUNTRUST WAS NOT ORDERED TO PROVIDE

DISCOVERY?

-~




| . STATEMENT OF THE CASE

On mww,vmmrmwmmmmmmﬁrmmm
monthly interest payments. Ostendorff counterclaimed with a compulsory counterclaim. Ostendorff
counterclaimed férdaniag&sbeameSmTrusthpedmm&ucﬁondpwsvﬁﬁtoutmlanaﬁonor
warning and thus Ostendorff wes not able to complete the rehab work on his house. Ostendorff paid
mmmmmmwsﬁvenmmmmmammdm
Ostendorff had numevous offers for a cash —out refinancing but each offer required the house to be
mﬂe&d@q@qg'mmmmﬁamm@ommad&@

on Wmmamwmmmsmmmmmmmn
M).mhw'mmmmammmw.mdan
mmmrmmmmmmmmmmmwﬂwmamm
mmmmmmws@mﬂm&mﬁmmwwmmm
swpped- on!yudwﬂteﬁaa!dmwandmemmmapemanaubanwasnotmadeandﬂm
mnmmwmmmmmm wh!chmsseven
menﬂsa&erﬂielastmmndrawﬁom&mmst. Suanaﬂeer’safﬁdawtneveraddmdany
mwmmmwmmmammmmmmaﬁd@m
awmeafﬂzeduedat&ﬁem&ﬁneﬁedueda@msmbm@&upmw&an&sm



Ostendorff ﬁled an Appeal on that summary Judgment The Court of Appeals affirmed the
lower. court’s decrswn Ostendorff then fi led a Petition of Writ of Cert|orar| with the SC
fireme Court C :

.+.27 Petition for ert was denled There was no opinion given nor any explanation for that
senial only a one Ilne statement that it was demed An odd coincidence occurred jUSt before
that demal in that' opposmg party moved to the Court of Appeals to dismiss the appeal
being made on the 5 »pa'rate foreclosure appeal Ostendorff fi led a reply to the Court of Appeals
opposing the motion to dlsmlss and that motion was demed Otendorff dld not oppose any
motion to dlsmlss the appeal ( petltlon for wrlt) to Supreme Court as one was never served on
him, only to the Court of Appeals '

Ostendorl"f then fi led an appeal wuth the U S Supreme Court. The U S Supreme Court qurckly :
returned Ostendorff's appeal crtmg that it appeared that Ostendorff was not denied
“discretionary revnew" and thus could not be- considered review by the U S Supreme Court. No
appeal will be heard by thethe U S Supreme unless it has been decided by the court of last
resort in the appllcable state. Ostendorl‘f asked the Clerk of Court of SC Supreme Court for any
information denying discretionary revnew so he could resubmit his appeal to the us Supreme :
Court. The Clerk of Court at the SC Supreme Court essentially told him to consult an attorney

- zcializing in the US Supreme Court. ‘

y The foreclosure case hearmg was held and ordered on October 1, 2013. Ostendorff was not

uresent at that heanng as he was notifi ed of such hearing. Ostendorff then filed an appeal on

T ;at ‘?oreclosure heanng judgment with the SC Court of Appeals. The judgment was afﬁrmed
nd Ostendorff is now filmg thlS Petltlon for Writ on that judgment.




_ ARGUMENTS

1. BECAUSE APPELLANT (DEFENDANT) OSTENDORFF WAS NOT NOTIFIED OF THE HEARING

OF FORECLOSURE, THEREFORE THE HEARING SHOULD NOT HAVE BEEN HEARD.

R -NOTICE
Only partles who have appeared and ﬁled pleadmgs in the action shall be entitied to the
usuat mt:ce of heanng and other proceedmgs, unless pleadings state an unliquidated
ciagim. =
By inferem-:e,' inany foreclosurg action where p!eadings make a claim for unliquidated damges.
as opposed {0 iiquidated damages notice to all parties is required. Thus any foredosure hearing where
the plamtrﬁ seeks recovery of the usual escrow and other expenses advanced to protect its mterest in
the property, w!'-uch are typically unliquidated, requires notice to atl parties. This is the usual pracbce in
all acﬁonsawwayudﬂwutregardtothewpeofdam@essought
Comngm p!aiatﬁ’s attomey should give a minimum of ten (10) days nomeof&eforedqsure
armg, which tsthet!me mecrﬁedm Rule 6. SCRCP, for hearings on motions, unless the court hasﬁxed

2 r:'ﬁerent penodfornotme.

zaf 8o mCaroﬁmForedosureLawManua!pgss Feredosurel-!eanngs,autboredbyl@eﬁmba&t

Ostendorff has provided an affidavit that he never received the Notice of Hearing from SunTrust’s

attorney.

Rule 5 f2) SCRCP *in short, every perty not in defeuit s to reseive notice of each siep.taken



in the action.” 4A- c_wngm & .uer, Federal Pracuce and Procedure 1143(1987)

Any reasonable person would conclude that OStendorff never got notice of hearing nor notice
5% sate from mst that Ostendorff had never missed 2 hearing before, the date of filing an appeal,

the date of ﬁling Chapter 7, an__d emalls to c_:lerk of court asking for copies, etc. |

2. BECAUSE THE WITTNESS WAS SRPRISE WITTNESS, HIS TESTIMONY SHOULD NOT HAVE

BEEN-HEARD.

SCRCP
S(b) reqmresotl'lerpartyto .gwenamesandaddressesofpersonslmowntomepames

C

or counsel to hew:tnesses concemmgthe facs of the case...”.
Pez Judge Kimball’s Order aRich WElllts, VP at Sun’l'rust Mortgage, Inc. appeared at ﬂle hearing.

{ltmayalsobencbedﬁlatﬁ;eOrderalso mdmtedthatMarkOstendorﬁ Befendaatproseagearedat
the hearing, butldld not) W'llrs’s namehasneverbeenmentlonedmthlsaseormeonaaymm

document or dtseovery atall. Only an afﬁdavxt by Susan Walker has provided anytlalngand thaz wasan

affidavit by herin the counter;laim by Ostendorff.

The tnalcourtlsundera dutyto delaythe tnal for the purpose ofascertammgﬂaewepfwtaess
involved andthe co:mentof his ewdence the nature of the failure or neglect or refusal to furnish
w*tness’snaneﬁndﬁedegeeefsurpnsetoﬁaeoﬁerparty, mcludmgpnorknovﬂeﬁeofﬂaemme

the

hy. :zatpaw Callenv.Callen 3655.C. s:s szos.azwdssgzcos).

Tr—n

..
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o
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3. BECAUSE THEWITNESS FOR. SUNTRUSI' WAS NOT A CREDIBLE WITNESS, HISTESHMONYSHOULD

NOT HAVE BEEN CONSIDERED IN REACHING A .IUDGMENT

A w:tnes may be t&sted concemmg bms prejudice, interest, credibility, and the accuracy
hisor her memory Marun v. Dunlap, 266 S.C. 230,222 S.E.2d8 (1976)

A jury n&d notaeeeptthe uncontradlcted testimony of a witness, however. Black v. Hodge, 306

=0, 196, 410 S.E. 2d595 (Ct Appl 1991) Such testimony is not necessarily undxsputed because there
rafmains the thon of,'rl:s'mherent probabihty and the credibility and interests of the witness.
Blackv. Hodge 3065 C. 196,m410$ E.2d 595 {Ct Appl 1991). See also Vereen v. Liberty Life Ins. Co.,
306 S.C. 423, 412 S.E.2d 425 (Ct Appl 1991)(the same is is true for uncontradicted evidence in
general. |
The rule also applies to testimony by expert witnesses; if the jury has reason to question the expert’s
veracity; it need not accept the testimony, even if the testimony is not directly refuted. Sauers v.
* Poulin Bros. Homes, Inc., 3285.C. 601, 493 S.E. 2d 503 (Ct Appl 1997).
;f.ostendbrﬁhad been given notice ofheaﬁng, he would object ta the surprise witaess Wilis. If aliow
o s&#’y Qstenw&would havecrossexammed Wlhtstoshowhedldnatund&sstand{wWSuaRust
~=uhrﬁzeétt_m !n fact, secuntnzmg mor%ags before they were evenma& wasmdustry
- gzaoe m ] _' . .
wther mere Oshendorﬁ ‘would show the court that through Wiliits cross examm@m ,tbece was

no duedate oR Ostendorﬂ’s oonstmcaon loan. Thls issue is the heart of.ludgeximbaﬂs S-OF.

to justify OStendorFFs compulsory oounterda:m dismissal through summary, _;udgnent undat Rule 55(:)

4. BECAUSE OS'ENDOBFF WAS NOT GIVEN, NO'FECE OF SALE, THE FGRECLGSEB PRG?ERTY R

d

SHOULD MOTBEEN PUT UP EQR SALE

g




 stendorfFwould have lost any right to appraisal under SC Code 29-3-680

5. BECAUSE SUNTRUST NEVER PROVIDED A BOND ON THE PROPERTY, SUNTRUST

SHOULD NOT HAVE BEEN ALLOWED TO PROCEED WITH THE FORECLOSURE HEARING.

SC CODE Section 18-9-130(A) (2), which require$ “A plaintiff may not enforce a sale of property
After a notice of appeal Is ﬁ!ed without giving an undertaking or bond to the defendant, with two good
syreities, in double the appraxsed value of the property or double the amount of the judgment,
conditioned to payalldamages the defendant may sustain by reason of the sale in case the judgment
i zeversed..." . ‘

..,.ﬁndorﬁ’ has hever reee;ved any bond from SunTrust. '

Cstendorff has already appealed two summary judgments from. Judge Kimball. Any reasonable
person would conciude that Ostendorff would aiso. appeal any judgment from Judge KimbaH from 2
hearing in which Ostendorff was never notified of.

The notice of sale was dated October 9, 2013. Judge Kimball should have weited at least 30 days
after the judgment to see If Ostendorff would appeal. . -
As it stood, SunTrust could have sold the property without prov:dmgthe bond as required in SC
Code Section. 18-9—130(/-\) (2), even though Ostendorff appealed Judge Kimbaﬂ’sorder :
stan& now,SanstmustprovsdethebondxﬂtwantstoseH Ostendo:ﬁ’s prepefty

5. BECAUSE APPELLANT WAS NOT AT THE HEARING AT PROCEEDED WITH THE HEARING , THE

CAURT SHOULD HAVE TAKEN THE POSITION AS IF IT WERE THE APPELLANT.

if the Trial Court erossemmnesany messee presented by Plaintiff, then it shoulddorso.




asif d:wasthe Defendant. The Court should be competent in knowing the correctqueshons
16 ask the Plaanﬁf?swmes. TheCourt did mtmmpetentlyquestxonthe witness as to his

rnowledge of securmzatlon process within his employer (SunTrust) The court did not question

wHne .ssastohnspersonalhawdedgeoftmscaseasme material facts are prior to March of 2007.

C«urtdidnotqueshonﬂtewmess asto his understanding oftheduedate;ssue ofmakmg

monthly construcaon mterest payments

7,BECAUSE THE PLAINTIFF REFUSED TO PROVIDE DISCOVERY, FORECLOSURE SHOULD NOT

HAVE BEEN GRANTED.

The hearing was akin to a summary judgment. Recent South Carolina case law suggests
that “[s] ummary. judgnents is not appropriate where further inquiry into the facts.... Is desirable
to fzanfythe appiicatlon of the law. Summary judgment should not be granted even where
Bt :facts.’ ctyhnmv s:mterCouand;ool District S.C. 429 S. E.ZdSGZ(CtAppI 1993) Accord

f"fs\:’ﬁmwm L&ms. Co v. Fogle S.C.,419 S.E. 2d 825 (Ct Appl 1992).

8. BECAUSE THE. CASE HAD AN EXISTING COPULSORY COUNTERCLAIM INTHE SCSI}PRE!\&CGURT

THE FORECLOSURE PART OF THE CASE SHOULD NOT HAVE BEEN ALLOWED TOCGMMEENEE.

Ostendorffdemaaded ajury tnal on the compulsory counterdiaim. “..... | if there apecammon
factual 1ssues,the legal daunshould be tried to the jury first, absent” the mostunperatwe
c:rwmstanc&s”andmecmxtlsbound bythe;u:y’s determination oftheiactua! mu&sm
the equ;tableacﬁon’ Johnsoav. SouthCam!ma Nat’l Bank, 292S.C. 5%, 3545.£.zd896(1.987) 4

wun&:da&mssumsshﬂaﬁve thusﬂaeforedosurelspenang uponajurytnalm




9, BECAUSE THE COMPULSORY COUNTERCLA!M WAS IN APPEAL , THE HUDGMENT AMOUNT

CouLD NOT HAVE BEEN DETERMINED. :

Ajury must determme the facts of the counterclaim and the foreclosure is pendtng upon

the jury tna! ﬁnd’mgs.
{sce#i8 argument for authom:s)

10, BECAUSE THE HEAR!NG WAS ALLOWED TO PROCEED WITHOUT OSTENDORFF,

HE WAS DENIED DUE PROCESS

Article |, Se;:tion 3 of the South Carolina Constltut!on provides that no” person be deprived
of life, libgrty, or property wi;hout due ﬁrocess ofilaw, ndr shall any person be denied the equal
protection of the law...”

The precédural due process component of this constitutional provision guarantees that a person.
have an “eppomm!ty tobe heard ‘ata meaningful time and ina meaningﬁﬂ raanner“” before he
s d nved of any Bfe bberty or property nght. Tall Tower, Inc. v. South Carolina Ppecurement
Review Paael,2945.€. 275 232 3635 E.2d 683, 686-87 (1987)

This due processguarautee ensures a fair decision—majdng process” hefore the govemment
fnpsirs a person s life l‘berty or propertynghis 1. Nowzk, R. Rotunda and J. Young, ( », i
136(3"ed.1986) |
Any reasonable person wou!d' find it highly suspect that the Notice of Hearing was even sent

to OstendorfT, SunTrust’s same attorney withheld vital information from 0suenda;fﬁs d:smry
request but presentedafavorabieaspectofnmmemurtoprpeals heanngforﬂaeSumarv

JudgmentofOstenderff’soounterdam [

[




Ay reasbnéb[e person would find it high(y suspect that a judge that has communicated ex parte
meopposmgatﬂomey. A!soﬂlata}udgefoundadue date mamortgagenetewheretherewasno

due dateto be found

11. BECAUSE THE HEARING WAS ALLOWED TO PROCEED WITHOUT OSTENDOREF » HEWAS

DENIED EQUAL PROTECTION OF THE LAW.

The 'equa!_protécﬁ_pn dause of the South Carolina Constitution parallels that of the United
States Consbtut:on Artlde ! Sectwn 3 of the South Carolina Constitution prowdes that no

LErson >ballbedemedtheequal protect:on ofthelaws S.C. Const. art 1, $ 3.
‘sﬁmu@ﬂxeSupremeCounofSMCarolma hasstatedthatﬂweconoeptofequa!protection

h~
wi

thelawsis® difﬁwltto deﬁne and not suscept:ble of exact dehmatatnon, it has provided genera!
guidance on the subject: '

[T}he constitutionai guaraniv of equal protection of the laws requires that al personsshaﬂbe
treated alike under similar circumstances and conditions, both in the pmgasconﬁemdaadm the.
liabilities imposed....The equal pédtection guaranty s intended to secure equa!&g of -n’r not
only'for all, butagamst éﬂ similarly situated. Thompson v. South Carolina Comm’n.on Alcokoiand -
_DrugAbuse, 267$.C. 463 471, 2295 E 2d 718,722 (1976)., Madeyv Kirby 271 S.C. 122, 245 S.E.

2d 604(1978).,Thompson 2675.C.at 471, 229 S.E. 2d at 722.




£2 . BECAUSE OSTENDORFF'S MOTION TO COMPEL DISCOVERY WAS DENIED (WHILE OSTENDORFF
WAS VERBALLY THREATENED WITH CONTEMPT OF COURT IF HE DID NOT FINISH SUNTRUST'S ‘
DISCOVERY REQUESTS WITHIN 30 DAYS OF THE HEARING OF SUNTRUST'S MOTION TO COMPEL),

THAT OSTENDORFF WAS DENIED DUE PROCESS.

(see # 10 above for argument and for authorities)

*3. BECAUSE OSTENDORFF'S MOTION TO COMPEL DISCOVERY WAS DENIED { WHILE
OSTENDORFF WAS VERBALLY THREATENED WITH CONTEMPT OF COURT IF HE
' DID NOT FINISH SUNTRUST'S DISCOVERY REQUESTS WITHIN 30 DAYS OF THE
HEARING OF SUNTRUST’S MOTIONB TO COMPEL), THAT OSTENDORFF WAS DENIED

EQUAL PROTECTION OF THE LAW.




~ CONCLUSION
For the reasons stated, betitioner respectfully submits that the Court should reverse the

_.“gment of the Court of Appeals and order a new trials for both the Compuisory Counterclaim

and then the Foreclosure.-

/REWd,
V1L

Mark Ostendorff

T

Appellant, pro se

September 16, 2016
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ﬁp,,ellant Ostendorff requests ‘this Court for a Rehearing on its decision to Affirm the lower Court’s
Jer of Foreclosure. Appellant Ostendorff’s request is based on:

Johnson v. South Carolma Nat’l Bank 292 S.C.51, 354 SE 2d 896 (1987)....the court is bound by the jury’s
determlnatlon of the factual issues...

C & S Real Estate Servs Inc V. MasSengale, 290 S.C. 299,350 S.E. 2d 191 (1986)...4) if the complaint is
equitable and the counterclalm Iegal and compulsory, the defendant has the right to a jury trial on the
counterclaim... :

1) That the compulsory counterclaim was an issue of fact, not one of law.
'2) That Appellant demanded a jury trial on that compulsory counterclaim.
3) That any findings of that jury trial would be bearing on any decision for any ,if at all, on a
subsequent foreclosure hearlng '

S.C. Code of Laws, 'Section 18-9-280. Written opinions required; memorandum opinions.

When a judgment or decreevis reversed or affirm by the Supreme Court every point made and
distinctly ....shall be concisely and briefly stated in writing....

4% That Appella'n't’sde‘nial for Petition for Writ from the South Carolina Supreme Court on the
dismissed countercla’i"m was not considered as being denied discretionary review by The United
- States Supreme Court and thus not appealable to The Unlted States Supreme Court.

" Tolk v. Welnstein,265 S.C. 546 2205. E 2d 239 (1975)

S) That the trial court’s dlsmlssal of appellant’s compulsory counterclaim was not supported- by the
evidence '

Callen v. Callen,365 S.C. 618 620 S.E. 2d 59 (2005) The tnal court is under duty to.delay the trial for
purpose of ascertalmng mcludlng prior knowledge of the name by that party.

6) That at the foreclosure hearlng, Appellant was denied to cross examine a witness that was
unknown to Appellant The wntness s name was not known to Appellant in all of his dealings with
SunTrust.
“7) ‘That Appellant would show the court through cross examination of SunTrust’s wrtness that
Appellant was never in breach of his construction loan agreement and that SunTrust caused
.. material interference of Appellant’s later inability to make monthly payments.
8) That the trial court judge never asked SunTrust’s witness why SunTrust stopped Appellant's
: constructlon draw- requests
That the trial court judge never asked SunTrust’s witness why SunTrust never sent Appellant any-.
notlce of breach as requ:red inthe loan agreement prior to stoppmg construction draw
requests

3]
S gur?




10) That at the foreclosure hearing Appellant was denied to show the court through cross
examination that the witness had no knowledge of SunTrust’s securitization process, and that
SunTrust was not the real party in interest. Appellant has made numerous claims that SunTrust

. was not the real party in interest any requested from SunTrust the name(s) of the real party in
interest. ; B ' ' i

11) That the trial court judge never asked SunTrust’s witness to explain in any depth SunTrust’s

setuﬁtization process to-ensure that the Witngss was of any credibi Iityl

_Appella'n’-t requests this Court to Rehear its decision to Affirm. Appellant requests that this case
be remanded back'to a lower court to hear the original compulsory counterclaim with a jury as
the finders-in-fact. . .~ - o '

July 1, 2016

MarkOstendorff
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
_ CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
~ EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE ST_ATE OF SOUTH CAROLINA
~ In The Court of Appeals

, 1 .SunTrust Meﬁgage, In-c.,‘.Respondent,
“
N _’ Mark Ostendorff, Appellant.

 Appellate Case No. 2013-002432

o " Appeal From York County
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AFFIRMED
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PER CURIAM Mark Ostendorff appeals the master-in-equity's order finding
SunTrust Mortgage Inc. (SunTrust) was entitled to a foreclosure of its mortgage

" and the mortgaged property (the property) would be sold at public auction. On

appeal, Ostendorff argues the master-in-equity erred in (1) allowing the hearing to
proceed in his absence because he did not receive notice of the-foreclosure hearing,
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(2) allowmg a surpnse Wlmess to testlfy A3) cons1denng SunTrust's witness
credible, (4) putting the property up for sale when Ostendorff was not given notice -
of the sale, (5) allowing the hearing to proceed without requiring SunTrust to
provide a bond on the property, (6) allowing the foreclosure hearing to proceed
without takmg Ostendorffs position, (7) granting foreclosure when SunTrust never
provided d1scovery, (8) allowing the foreclosure hearing to commence while a
compulsory counterclaim was being considered by the South Carolina Supreme
Court, and (9) determining the judgment amount when the compulsory
counterclaim was still on appeal. Additionally, Ostendorff argues he was denied
due process and equal protection because he was not present at the hearing and not
provided dlscovery We affirm pursuant to Rule 220(b), SCACR, and the
following authorities: S.C. Dep 't of Transp. v. M & T Enters. of Mt. Pleasant,
LLC, 379 S.C. 645, 658, 667 S.E.2d 7, 14 (Ct. App. 2008) ("It is well settled that
an issue must have been raised to and ruled upon by the [master-in-equity] to be
preserved for appellate review."); Rule 60(b)(1), SCRCP ("[T]he court may relieve
a party or his legal representative from a final judgment, order, or proceeding for
the following reasons: (1) mistake, inadvertence, surprise, or excusable

neglect . . . ."); Goodson v. Am. Bankers Ins. Co. of Fla., 295 S.C. 400, 402, 368
S.E.2d 687, 689 (Ct. App. 1988) ("Although most often used when relief is sought
from a Judgment by default, Rule 60(b)(1) applies to any final judgment.").

AFFIRMEDIW'

@FORT and THOMAS JJ . and CURETON, A.J., concur.

' We »décide_ ;t_liis case Wi_thou_t oral argument pursuzint to Rule 215, SCACR.
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APPENDIX

1) Court of Appeals decisidri

2} Motion for Rehearing

3)Recordon Appeal .-
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