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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
4 v SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER - )

: - C.A. 2015-CP-12-0179
Robert H. Breakfield, Esquireas ) - 2014CV121040003&
attorney-in-fact for John D. Hinson )

John C. Hinson, Jerry Hinson, )
Kathy Huffstickle, Robert H. Hinson)
Darrell W. Hinson, Lois Hinson,
Tina Jones, George Stanford as
as Personal Representative of the
Estate of Linda Stanford, William
L. Hinson, Elaine H. Hensley, and
Wiltiam C. Hinson, Jr.,
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Respondents, ORDER DENYING APPELLANT’s
MOTION TO RECONSIDER,
VS. ALTER OR AMEND
RECEIVE])
Mell Woods, _
Appellant. 3 SEP 23 2016

After having thoughtfully considered Appellant’s motion to reconsnger gterrt of Ap p eals
or amend, and after reviewing the Court’s notes and considering the applicable
statutory law, case law and evidence presented, | respectfully deny Appellant’'s
motion. Pursuant to Rule 59(f) of the SCRCP, | also find that oral érgument is not
necessary. Both parties have provided the Court with enough material to make
this ruling without the necessity of another hearing.

The Court's order entered on July 11, 20487sAhe final order in this case.

AND IT IS SO ORDERED. M
Chester, SC %

Bnan ibbons
C|rcu1 ourt Judge

August 3 l , 2016
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Robert H. Breakfield, Esquire as
attorney-in-fact for John D. Hinson,
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Kathy Huffstickle, Robert H. Hinson;
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IN THE COURT OF COMMON PLEAS
On Appeal from Magistrate’s Court

(2014CV1210400037)
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Order Affirming Magistraté’s Court

Final Order and Judgment
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_ This is an appeal from Magistrate’s Court in a summary trespasser ejectment proceeding.

The appeal was heard on June 1, 2016. Present were the Appellant, appearing pro‘Se, and

Respondent Robert Breakfield in his capacity as attorney-in-fact, and his attorney Mike Brackett.

It was determined in ica‘se no. 2015-CP-12-0368, a related case, that the Magistrate’s Court’s Return

for this appeal satisfied the requireménts of the common law and applicable statutes.

The first matter considered was the Appellant’s letter to the undersigned, dated May 28,2016

and received May 31, 2016, calling attention to the fact that Appellant had been a client of the law

firm where 1 worked before I became a circuit court judge, generally the period 2000 to 2005.

However, Appellant admitted that he never saw me at the firm and that I had not personally

represented him or provided legal advice to him. Appellant expressed on the record that his letter

Page 1 of 26




was not a formal motion for recusal. The court is unshre how the sitdation deseribed by Appellant
would be a problem with respect to Appellant. If anyone might be concerned about the presiding
judge having beeh in a law firm that in the past represented the Appellant, it would be the
Respondent. The Respondent had no objection to going forward with the appeal hearing.

- Davis v. Parkview Apartments, 762 S.E.2d 535 (S.C. 2014) addresses this issue.

Pursuant ;to Canon 3(E)(1) of the Judicial Code of Conduct, “[a] judge shall
dlsquahfy himself or herself in a proceeding in which the judge's impartiality might
reasonably be questioned.... .” Canon 3(E)(1), Rule 501, SCACR. The judicial canons
provide direction jas to when disqualification may be necessary, including but not
limited to, instances where: (1) the judge holds personal bias or prejudice towards a
litigant or counsel or has personal knowledge of evidentiary facts in dispute in the
proceeding; (2) the judge either worked on the case as a lawyer, a lawyer with whom
the judge previously practiced law worked on the.case while the judge was associated
with the lawyer's firm, or the judge has been a material witness concerning the case;
(3) the judge “knows” that he or a member of his family (spouse, parent;or child) has
more than a de minimus economic interest in the litigation and the litigation will
“substantially affect[ ]” that interest; or(4) the judge or his spouse or a person within
the third degree of relationship to them (or the spouse of such a person) is either a
party or the officer, director, oritrustee of a party, is a lawyer in the case, known to
have more than a de minimus interest that could be substantially affected by the
litigation,. or, to the judge's knowledge, is likely to be a material witness in the
proceeding. Canon 3(E)(1)(a) (d). (emphasis added )

Appellate courts accord great welght to the tr1a1 judge's assurance of his own
impartiality.” Id. It is the movant's responsibility to provide some evidence of the
existence of the judge's impartiality. Lyvers v. Lﬂers, 280S.C.361,367,312S.E.2d
590, 594 (Ct. App 1’984) (01tat10n omltted)

[ have not met and do not know the Appellant I have never worked on this case, and based
on Appellant’s showing, my former la\\;v firm d1d not w_ork on this case at the time I worked there
ten years ago. Appetlant ‘offered nodevidence'.at the -appeal hearing of the existence of judicial
'prejudice or bias or that I have.persdhal kno‘vstle_dge df evidentiary facts ih dispute. Further,
Appellant’s lette; ind.i_écated that his ct)mmuhication=;vxtith my former law firm included asking

7
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questions about the Hinson family and what was going to happen iﬁMrs. Reba Hinson died. Those
questions and/or isSues were answered with 1ﬁnality by the South Carolina Court of Appeals,
primarily in unpublished opinion no. 2_0"14-UP‘-010 filed January 8, 2014, approximately 10 months
before the trespass case h_erein was ¢ommenced. The appeal herein cannot affect the outcome of
Appellant’s prior cases and appeals. .Accordingly, if :Appellant’s letter is merely a suggestion for
recusal, for the reasons stated I decline the suggestion. Further, if Appellant’s letter is deemed to be
a formal motion for'f-redUsal, tvhich:‘Appellant exp.ressly said is not the case, the motion is
nevertheless denled. | -

Although Appellant filed a motion for continuance of the appeal hearing, the motion was
waived when Appellant represented to the court that he was ready to proceed with the hearing and
actually pammpated 1n the hearrng w1thout obJect1on and without the court hav1ng acted on the
“motion. 17 C.J.S. Contmuances §14 ( 1999) Well into the appeal arguments Appellant first raised.
his motion for contmuance and asked 1f the cont1nuanee would be granted. It was then too late; the
hearing was underway, the motion had heen wait/ed, an:d the Court formally denied the motion. The
appeal arguments continued : | | |

From the record the followmg hlstory is noted following a hearing on J anuary 30 2015,
the Chester County Maglstrate s Court ‘issued an Order dated and filed March 27, 2015, ﬁndlng
Appellantto be a trespasser and announcing the lntention of the court to issue a warrant of ejectment
to the county sheriff to eJ ect the Appellant from the subject premises. On Apr11 15,20 l 5, Appellant
herein, pro se, ﬁled and served a Notrce of Appeal to the circuit court (as51gned the above-captioned

case number). On Apnl 24, 2015, Appellant, pro se, served a Rule 59(e), SCRCP, motion for

1
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reconsideration' with respect to the March 27,2015 Final Order and J udgment. Pursuant t6 Holmes

v. E. Cooper Cmty. Hosn‘. Inc, 758-S.E.2d 483 (S.;C. 2014) the appeal was dismissed without

prejudice by Order dated May 1, 201 5. Appellant then appealed the May 1, 2015 Order to the Court
of Appeals. By Order dated June 25 2015, the Court of Appeals dismissed Appellant’s appeal
because the order bemg .appealed was not a ﬁnal order Appellant then filed a Petition for .
Rehearing. It was also;den;ied. Appe_lla_nt petitioned the South Carolina Supreme Court for a Writ
of Certiorari. It was d.enie:d. While the appeal was pending, the Magistrate Court issued an Order
denying Appellant’s motlon(s) forreconsideration. |

What is Now Before the Court

1. The Maglstrate s Court’s March 27, 2015 Final Order and Judgment was appealed by
Appellant’s Notice of Appeal / Grounds of Appeal dated and served April 15, 2015.

| 2. - On May 14 201 5 Appellant served an Amended Notice of Appeal settmg out another nine
grounds for appeal. | - " |

3. Additionally,.while Appellant,’s appeal trom the Mayl 2015 Order vvas being decided by
the Court of Appeals and Supreme Court the Magrstrate s Court issued an Order dated July 15,2015
denying Appellant s motron(s) for: recon51derat10n Th1s was perm1tted because the pendmg appeal
to the Circuit Court and':. to the Court of Appeals d1d not deprive the Magistrate’s Court of

jurisdiction to consider and rule upon the motionfor reconsrderatlon See Jean Hoefer Toal, Shahin

Vafai & Robert A. Muckenfuss Appellate Practlce in. South Carolina 119 (2d ed.2002), citing

Hudson v. Hudson, 349 S E 2d 341 (S C. 1986) Appellant filed and served his “Restated Notice

' Appellant actually filed and served four separate motions for reconsrderatlon containing
a total of 13. grounds or matters Appellant wanted reconsidered.
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of Appeal” dated August 11, 20:l‘5,thereby 'c_.onsoli.dating his ﬁrst appeal from the Magistrate’s
Court’s March 27, 20l5 Order and his appeal from the July 15, 2015 Order.

4. On or about August 4, 20l5, Appellant ﬁled_and served, in the magistrate’s eourt trespass
case that is the subject of this app'eal,.an “Applleation"for Change of Venue, and Two Days Notice
to Adverse Party” and u Rule 12(b)(8)iMotion to Dl_smlss. The application for change of venue was
made pursuant to S.C. dee Ann. § "2_2'-3-920 on the ground that Magistrate Judge Zamore was
biased against him. ABly Order dated August 24, 2015, Appellant’s motions were denied by the
Magistrate’s Court. | | |

5. Appellant filed and served a Netice of Appeal:on September 2, 2015, appealing from the
Magistrate’s Court s August 24, 20l 5 Order that denied Appellant’s Rule 12(b)(8) motion and the
motion for change of venue The September 2,2015 Notlce of Appeal 1ncorporates the original five
| grounds of appeal set out‘?m Appellan't’s April 15, 2015'N0tice of Appeal and purports to add two
additional grounds related to the Auéust 24, 72'0 15 érder, specifically that it was error to deny
Appellant’s Rule 12(b)(8) motion .and t.o deny Appellant’s motion for change of venue. Appellant
thereafter, on September 23 2015 ﬁled an Amended Not1ce of Appeal, amendmg the September
2,2015 Notice of Appeal to also appeal the August 24,2015 Order on the grounds that it was error
to strike the Appellant’s Rule 12(b)(8) motion and to strike Appellant’s motion for change of venue.
6. By Order dated February:- 1Q‘, 2016, theESOuth @arolina Supreme Court denied Appellant’s
Petition for Writ of Ce_rtidr'eri. The Remittitur Was: i‘ssued February 22, 2016.

7. Onorabout F:‘eblrualr_y 29,201 6, Appellant filed and served his “Refiling of Appeal” in which
he “restates, republishes, and incorporattes by reference._all of the grounds for appeal stated each [sic]
of the notices of appeal from the magi7Strate' court.”
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Accordingly, there are six No;ioes of Appeal _ﬁled subsequent to the March 27, 2015 Final

Order and Judgment:

April 15,2015 Notice of Appeal/Grounds for Appeal to Circuit Court - this Notice includes
five grounds for the appeal |

May 14, 2015 An}ended.Nlotice‘of App'eallpur:}')o;ting. to add nine new grounds for appeal to
the April 15, 2Ql§ Notice of Appeal; |
August 1 1, 2015 Restated ’.No‘t-ijc.e of Appeal - ‘this Restated Notice of Appeal relates to the
Order denying Appellant’s Rule 59(e) Motioa for Reconsideration, out it does not include
any new grounds for the apoe'al in addition tozthose stated in the April 15, ‘2015l Notice of
Appeal; | |

Septembor 2, 2015 Notioe ot:"t ?/;Lppeaf and Gf:ounds for Appeal - this appeal is from the
Magistrate’s Couﬁ’s August 221,'2015 Ofder tilaf denied Appellant’s Rule 12(b)(8) motion
and motion for chaage of venue. The ooe ground for the appeal is that “the one-time change
of venue allowed by SC § 22-3- 920 is not discretionary with a maglstrate court, especially
in view of the dlscovery of another action pendmg between the same parties concerning the
same subject matter Rule 12 (b)(8) SCRCP v

September 23, 2015 Amended Notice of Appeal assigning error the maglstrate § court’s
striking of the two motlons. |

February 29, 2616 “Réﬁﬁli-r;lg of Appeai;’ -..thi's. “festates, fepublishes, and incorporates by
reference all of* tho: grounds for-appeal stated éach [sic] of the notices of appeal from the

magistrate court.”

(v
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Consequently, there are 18 grounds of appeal alleged by. Appellant stemming from the.

Magistrate’s Court’s orders in the above-captioned trespass case: five (5) are set out in the April 15,

2015 Notice of Appeal and Grounds for Appeal, nine (9) are set out in the May 14, 2015 Amended

Notice of Appeal, two are set out in the September 2, 2015 Notice of Appeal and Grounds for

Appeal , and two are set out in the September 23, 2015 Amended Notice of Appeal. The issues on

appeal are:

1.

The case involve;% title:to lénd and pursuant to S. C. Codg Ann. § 22-3-20(2) the Magistrate’s
Court did not have subject mat;ter jurisdiction t'p entertain the action.

The trespass éase Einvol\_‘/ed' a defense of questionable title and that ul;;on posting bond, the
trespass case should have been discontinﬁed until the matter of title was resolved; citing §
22-3-1110, 1120, ;nd 1130. ' |

Appellant assigns error be.cau‘s::é' .he was}‘n.ot allbWed to cross examine Rﬁben Breakfield at
the trespass hearing. |

Another issue on éppeél r'aisin’}g’ “reasor;s that these proceedings involve land.” It is merely
another sfétefnéht fof the App'elglé;%lt’s aséerti‘on’ that the trespass case involved title to>land, in
particular because-Appellant was arguing that -Reba Hinson owned the fee simple estate in
the land, and not only a life es_téte, or aiﬁeméti?ely, that even if Reba Hinson owned only a
life estate, the rémhindermen tté the lifé estate c_buld nevertheless be compelled to deliver a
deed to A:ppellaint 1f he pdid_’ the bﬁrchase'price. | “Defendant [ Appellant] assigns error on'the

fact that the magistrate failed to:rule that these proceedings involve title to land.”

The Magistrates’ Court erred in failing to dismiss this action phrsuant t0 S.C. Code Ann. §

15-67-20, on the ground that Respondents are limited to only one action to recover the

subjéét prqperty. : o | 7

i
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10.

11.

12.

13.

14.

The summary trespass hearing. was held without a jury.

Another claim of error on the Magistr‘a'te’_slf Court’s not having dismissed the trespass
ejectment case pursuant to § l'5-67-20._

The Magistrate’s Court erred in.its conclusion that Appellant is a trespasser within the terms
of § 15-67-610. | |

Appellant complains about having been_asked by the Court to execute an accounting for the
monies Appellant paid into court pursuant to the Court’s June 2011 Order.

Appellant charges error based on the fact that the Magistrate Court is retaining money paid
into the Court by Appellant since June 2011,

Appellant again assigns error on'the Magistrate’s Court’s failure to comply with § 22-3-20,
22-3-1110, 22-3~1 120 and 22-3-1 130, | byl :discontinuing the trespass case until his
“questionable title” claim is résolved | E

Appellant charges error on the Magrstrate s Court ] proceedmg to the January 30, 2015
hearing after the Appellant had served a Not1ce of Appeal.

Appellant ass1gns: ‘error on the Mag1strate s Court’s inclusion in the Final Order and
Judgment languag.e that if ‘the::Appel-lant does not remove the structure on the land by the
deadline set by the court, the Respondents as the owners of the land, may remove the
structure and Appellant shall have N0 recourse agarnst Respondents so long as Respondents
act in accordan_ce yv1th the law. l, .

Appellant complalns that thei.l.\/lagistrate’s Court failed to consider the case of Eller v.
Motley, 82 S.E. 992 (S.C. 1914) and that the cited case requires that the court order the

remamdermen to Reba Hmson s l1fe estate to glve a deed to Appellant

)
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15,16, 17 and 18. Appellant assigns error on the failure of .,,the Magistrate’s Court to grant
Appellant’s Motion for Change of Venue, and related Rule 12(b)(8) motion

‘to dismiss, and for ordering that the two motions be stricken.

Scope of Review

Appellate review by the circuit court of an appeal from magistrate’s court encompasses all
the papers in the case including testim‘ony in the lower court. The circuit court may affirm or reverse
the judgment of the magistrate’s court in whole or in part for errors of law or fact. See generally

Jean Hoefer Toal, Shahin Vafai & Robert A. Muckenfuss, Appellate Practice in South Carolina 26-

27 (2d ed.2002). Inthis case, Respondent filed and served a full Respondent’s Brief. Appellant did
not file and serve a brief, although he ﬁled at the hearmg a memorandum of law on his issue on
appeal no. 5, having to do with the operatlon of S.C. Code Ann. § 15-67- 20 Appellant s

presentation was almost exclus1vely oral.

Rullngs on Issnes o:n Appeal

Appellant continues to clarm assert and allege that he holds some form of title or interest in
the real property dt issue, the property be1ng occupled by Appellant as a trespasser as found by the
Magistrate’s Court, by v1rtue of an agreement between Appellant and Reba Hinson. That subject
has already been dec1ded adversely to Appellant by the Court of Appeals in its unpubhshed opinion
no. 2014-UP-010: Whatever interest, 1f any,- Appellant may have received from Reba Hinson
terminated upon her death in 2007 because Reba H1nson owned only a life estate. The Magistrate’s
Court was correct 1n so finding. Cons_equent’ly;'iissues on appeal nos. 1, 2, 4 and 11, in which

1it.

Appellant claims that the trespass case involved a defense of questionable or paramount title are
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without merit. This is not a case that attacks Appellant’s title beeause it was judicially determined
prior to the trespass proceeding that -Appellant has no title.

With respect to issue on appealfno.- 3, Appellant complains the he was not allowed to cross
examine Mr. Breakfield at the treSpass pr_oceeding. The record reveals that Respondent (Bre'akﬁeld)
was required to 'make a :prinia bfacie-_ ‘showing ol" ownership of the property and that Appellant
(Woods) was in possession yvithout consent or permis_si_on. Richland Drug Co. v. Moorman, 7l S.C.
236, 50 S.E. 792 (1905). }Respond:ent put ‘into eyidence the paper record of the past legal
proceedings bet\yeen the parties, including the case brought by Appellant in which he alleged and
argued that he had a claim to title acquired from Reba Hinson who had acquired her title from her
late husband’s last will, a case that resulted in summary judgment in favor of Respondent s
principals (2014-UP- 010) Breakﬁeld testlﬁed about the undivided interests held by his principals
and that the Appellant d1d not have permlss1on of any of the tenants in common to be on the subject
property. Appellant asked'f“do I get to examlne w1tnesses‘?” The court responded “this is a summary
proceeding, youcan not gd through forrnal examlnatmns ” Appellant: “All right, | well Imean he just
had Mr. Breakfield test1fy1ng ” The Court “Well you re gorng to testlfy and you’re not going to be
questioned by anyone but me.” |

Respondent proceeded to testlfy/explaln hlS case. During his case, Appellant again asked
about being allowed to examme Breakﬁeld The Court agaln would not allow that and would not
allow Respondent s attorney to exarnlne Appellant Appellant represented to the court that
Breakfield “has 1nformat1on that wrll be help-ful to the’ court to decide.” The Court asked what
information Breakﬁeld had that Would be helpful to the court [in the pendmg case], thereby inviting

a proffer of the ev1dence Appellant arlswered “about that court order that they re basically - - -.

The court 1mmed1ately stated that the back story of the probate court order that determined which

|0
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last will would be admitted to probate in the Reba Hinson estate Was not relevant. Those matters
related to the administration of the Reba Hinson probate estate had already been decided adversely
to the Appellant by the South Carolina Court of Appeals in unpublished opinion no. 2013-UP-0256.

This issue is not preserved for appellate review because a sufficient proffer was not made by
Appellant. Rule 103(b), SCRE, provides that

(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling which

admits or excludes evidence unless a substantial right of the party is affected, and

(1) Objection. In case the ruling is one admitting evidence, a timely objection or

motion to strike appears of record, stating the specific ground of objection, if the

specific ground was not apparent from the context; or

(2) Offer of Proof.fln_casevthe*ruling is one excluding evidence, the substance of the

evidence and the specific evidentiary basis supporting admission were made known

to the court by offer or were apparent from the context.

To preserve the issue for appeal when a trial court excludes evidence, the party seeking its

- admission must show both error and prejudice.: An appellate court need not address an issue

regarding the exclusion of evidence whére the proponent failed to make a proffer of the evidence that

the witness would have given had he been allowed to testify. Greenville Memorial Auditorium v.

Martin, 391 S.E.2d 546 (S.C. 1990)’ Otis-Elevator Inc."v. Hardin Const. Co. Group, Inc., 450 S.E.2d

41 (S.C. 1994). The proffer must: estabhsh the relevance of the excluded evrdence State v. Hall,
: |
439 S.E.2d 278 (S C. 1994) The purpose ofa proffer is'to adequately develop the record in order

to allow the appellate court a chance to determme whetherthe appellant was prejudiced by the trial

court’s refusal to admit'the evidence. Lovev. Garnble; 448 S.E.2d 876 (S.C.App. 1994). A proffer

that is confusing or incomplete wrll not prov1de grounds for the appellate court to find prejudice.
When considering whether a proffer is sufﬁcrent to demonstrate error and prejud1ce “whatever

doesn’t make any d1fference doesn t matter ” Mrles V. Mlles 397 S.E.2d 790 (S C. App 1990).

Here, the Appellant made 1o effective proffer and cannot show error/relevance or prej judice, thereby

/g
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not preserving the issue for appeel. )

With respect to issne on appeal 0.6, Appellant claims error in being denied ajury trial. The
Magistrate’s Cou_rt acidressed this issue in its: March 27, 2015 Final Order and Judgment. The
purpose of S. C. bode Ann § 15-67-t6E1.50 is to give tbe real owner of land an"_‘expeditiou’s method
of ejecting trespassers. “ Richland Dnig Co. v..rI.\/I_oor‘rnan; 71S.C. 236, 50 S.E. 792 (1905). A jury
trial is not provided for in_ proceedings under § 15-67-610 precisely because it is a proceeding for
an expeditious “summfary;_ ejectment.”.: i‘See the heading’ for Title 15, Chapter 67, Article 7; Richland
Drug Co. v. Moerman-; 7il:S.C. 236, SOSE 792 (‘19,0:5) ; Lynch v. Ball, 79 S.C. 243, 60 S.E. 691

(1908); Cotton v. Johnson, 71 S.C. 413, 51 S.E. 245 (1905). Neither § 15-67-610 nor § 15-67-620

mentions a right to a jury trial. 2 Addmonally, § 15-67-620 provides that the Respondent (the person

who is sought to be ejected from the premlses) must appear before the magistrate and satlsfy “him”

[the mag1strate] not aiuby? of the bona fides of Respondent S possession.

The procedures to be ut1llzed at e sumrnary trespasser gjectment bearmg are:

. The Plamtlff/Appllcant “must brlng hlmself w1th1n the statute by at least making before the
magistrate prima facie showmg that he is the owner of the premises and that defendant is a
trespasser. “Riehlbnd Drug'. Co V. Mebrr‘nan: __p__ Plaintiff 'mns.t make such proof as
should satlsfy the bnaglstrate .that the case is one falling within the statute. Id.

. Once the plaintiff has made his showmg of ownershlp and that the defendant is in possession
without consent, the defendant, to aV01d% summary ejectment, must do two things: (a) satisfy

the magistrate that Defendant “has a bona fide color of claim to the possession of such

2 In Appellant S separate actlon for trespass to-try title/quiet title (see South Carolina
Court of Appeals unpubhshed opinion. no. 2014-UP-010), he would have been entitled to a jury
trial on the issue of his claim to paramount title-had the action not been decided adversely to him
on summary Judgment Therefore, he. has not been demed the right to a jury trial on the issue of
title. ¥
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premises” and (b) “enter into bond to the person claiming the land, with good and sufficient
security,;to be :approved by the;rnagistrate.” S.C. Code Ann. § 15-67-620.
. If the Respondentl satisfies the' inagistra_te that Respondent has a colorable claim of rightful

possession, the surnmary proceeding should be dismissed, and the Plaintiff is left to the

ordinary remedy for reco‘v.__ery; ;of possession of the land. Richland Drug C.o. v. Moorman,

supra. (ernpha‘;sis:added.)- -

The Maglstrate’s Court was rlght that'_th_e law does not provide for jury trials in summary
proceedings for ejectment of trespassers.

In his issue on appeal no 8, appellant claims that he does not fit the definition of a trespasser
as that term is used in § 15- 67-610. Appellant argues that the statute applies only to “squatters” and
" not to someone, like h1m ‘who purports to have a document giving him the rlght to possess the
property Appellant s “document” was_ rendered 1neffective to give him any claim to possession or

ownership by the Court of Appeals asiexplained aboV'e. . An adult trespasser is a person whose

presence is neither invited nor suffered Estate of Adaxrv 1-J.Inc., 641 S E.2d 63 (S.C. App. 2007).

i

Trespass is deﬁned as "any 1ntent1onal invasion of the plalntrff’s 1nterest in the exclusive possession

of his property." Hedzepath v. Ami. Té‘l'.‘ﬁ& Tel.v.Co_.. 559 S.E.2d 327, 337 (S.C. App. 2001). The
magistrate rightly:founid Appellant :to be a trespasser.‘ o

Issues on appeal 9 and 10 relate":to the Magistra:te:’s Court’s requirement that Appellant sign
an accounting to confirm his payment and the co.urt’s retention of monies being paid for rent /bond.
This issue is not preseryed% for review b{ecause the Appellant does not claim that the accounting was
inaccurate in any .\iyay. iH-i"s_o‘nly complamt is that the Magistrate Court was pushy in insisting that
it be signed. In June, 201!l, in an order on prellminary matters in the tenant eviction proceeding,

Appellant was ordered to pay a fair rent into the court pending the outcome of the proceeding, to also

oo : (3
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be held as bond. | If "Appelilant did“not :;prevailin- his defense, the nioney would be paid over to the
Respondents, as owners of the property, for Appellant’s occupancy of property he does not own.
~ Appellant has continued to make the ordered payments.? and the magistrate court continues toreceive
and hold the funds. Based on the March 27, 2Q15 Finalg Order and Judgment, the funds being paid
into and retained by the magistrate court will be-paid over to Respondents when Appellant’s appeal
1s concluded. At the appeal hearing, Magistrate Zamore delivered to the circuit court the fiinds that
had theretofore been pa1d into the maglstrate s court Respondent moved that the funds be held by
the circuit court clerk of court pendmg futur_e orde_'r “o_f the court. Appellant did not object.
Accordingly, there isno error with'reg.ard to the accounting or the holding of the money by the court
that requires a reversal of the Final Order and Judgment.

Issue on "app'ea'l no 12 asserts: E'error on proceeding with the summary trespass hearing
notwithstanding that a notiee of appeal had heen filed previously. Appellant’s argument is that once
he learned that the Magistrate’s Court would holda non-J ury summary ejectment proceeding, he filed
aNotice of Appeal on January 21, 20 15 that should haue stopped the summary ej ectment prooeeding.

At that time, thene had ‘been no hearing in the.trespass rnatter, and no order or judgment had been
issued from Whioh to appeal. Appellant’s’s stated_ ground of appeal was that in his Answer he
demanded a jury trial in this proceeding, and in the Maglstrate Summons the Court indicated that the
proceeding will be a “bench trial ”? Appellant argued that the Magistrate Summons was an Order
denying him a mode to trial to Wthh he has a rlght thereby making the “order” immediately
appealable. Appellant rnisreads the: law:

First, the Summons is not a ﬁnal judg-m'ent or order. Additionally, if the Summons operates
as an order in this instance, it is not the vltype of _order‘.zt_hat is immediately appe.alabl'e. “An order

denying a jury trial is not i-mme'diately appealable unless it deprives the party of a mode of trial to
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which he is entltled as a matter: of right.” Jean Hoefer Toal Shahin' Vafai & Robert A
Muckenfuss, Appellate Practlce in South Carolma 95 (2d ed. 2002) (emphasis added. )

Appellant was not ent1tled to Jury tr1al here1n as a matter or right for two reasons: (1) as
addressed heremabove the governrng statute § 15- 67 610 does not provide for a jury trial in this

proceeding. ThlS isa proceedmg foran expedmous summary ejectment.” See the heading for Title

15, Chapter 67, Artlcle7 Rlchland Drug Co V. Moorman supra.; Lynch v. Ball, supra.; Cotton v.

Johnson, 71 S. C 413,51 S E. 245 (1905) Ne1ther§ 15-67-610 nor § 15-67-620 mentions a right

to a jury trial.? Addmonally, § 15-67- 620 provrdes that the Appellant, as the person whois sought
to be ejected from the premlses must appear before the magrstrate and sat1sfy “him” [the magistrate],
nota Jury, of the bona fides of Appellant ] possessmn

2) Appellant argued in hlS notrce of appeal that the subject before the magistrate court in this
proceeding is the “1ssue of paramount trtle” to the land in questlon and that the nature of the “issue”
entitles him'to a jury trial. As addressed heremabove Appellant had already l1t1gated his claim to
title to the land at issue- and had lost that battle What was before the Magistrate’s Court in January,
2015 was the issue of Appellant s rlght if any, to possessron of'the land separate and apart from his
already failed clarm to t1tlel. ) |
When an o.rder is not 1mmed1atelly appealable the service and filing of a notice of appeal does

not transfer jurisdiction to the appellate court nor does it stay further proceedlngs in the lower court.

Jean Hoefer Toal, Shahln Vafal & Robert A. Muckenfuss Appellate Practice in Sout h€arolina 149.

(2d €d.2002). The Magrstrate Court contmued to have Jur1sdlct1on over this matter notwithstanding

* As addressed above, in Appellant’s separate action for trespass to try title, he would
have been entitled to a jury trial on the issue-of his claim to paramount title had the action not
been decided adversely.to him on summary Judgment Therefore, he has not been denied the

right to a jury trial. . - . N : f
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Appellant’s erroneousnotlce of appeal. The Magistrate’s Court didlnot err in proceeding with the
hearing, - - '

In his issue on appeal 13, Appelslant compl’ains-fthat the Magistrate’s Court’s Judgment Order
provides that he may have no recourse against the Re‘spondent’s principals for the removal of the
'Appellant’s structure. This is brought about by the unusual situation of the Respondents’ owning
the land, with the Appellant owning the mobile -home, and additions bililt onto the mobile home.
Respondents have consistently ackno\lvledged that Appellant is entitled to take his mobile home and
improvements, but he must do so within a reasona'ble tlme. The content of the Order on this subject
is not objectionable becallse it merely states the: obviolls. Respondent may not claim darrlages for
Respondents’ ultima-tejrerhoval of the' 'etrucnlre, if such becomes necessary, and if Respondents do
what the law reqdires. . | |

In his issue on appeal no. 14 Appellant complalns that the Maglstrate s Court failed to
consider the case of Eller V. Motlev, 82 S.E. 992 (S C 1914) and that the cited case requires that the

i

court order the remamdermen to Reba Hlnson S hfe estate to give a deed to Appellant Appellant

interprets the Eller opmlon to say that( 1f a \rendee (Appellant) enters into an installment land sale
agreement with a vendor who holds only a 11fe estate (Reba Hinson), and ‘1f payments are made to
the vendor prior to her death and if the vendor dles before the contract is fully performed then the
vendee has the right to ﬁn1sh out the sales contract by paymg to the remaindermen whatever is owed
on the sales contract. and the remarndermen can be ordered in specrﬁc performance to give the
vendee a deed. That 1s not the law, an.d.that is'not what Eller says. The portion of the case quoted
in Appellant’s issne on appeal 14 addresses the‘vquestion:of a vendor who has fee simple title who

dies before the full purchase price under the sales contract is paid. It confirms that the “heirs at law

of the vendor” (not remaindermen to a life estate) can be compelled to carry out the contract that the
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vendee had with the deceased vendor. It has been established, as addressed above, that Appellant
has had no title or interest in the real propertys_E'Since Reba Hinson’s death.

Issues on appeal 15, 16, 17 andl 8. Appellant assigns error on the failure of the
Magistrate’s Court to grant Appetiant‘% Motion for Change of Venue, and related Rule 12(b)(8)
motion to dismiss’z, and for: ordering tha_t :t?‘he two motions be stricken. On their face, the motions are
without merit. A Rule 12(b)(8), SCRCP motion to dismiss (another action is pending between the
same parties for the same claim) is waived if not included in a pre-answer motion or in a responsive
pleading. Appellant did not include the objection in a responsive pleading or in'a pre—responsive
pleading motion. The'motion was made not only after trial, and after entry of a final order and
judgment but also after an appeal had- been taken It was unt1mely and waived.

The motion to change venue was made pursuant to S.C. Code Ann. § 22-3-920. Just as with
the motion to dlSIIllSS thls motlon is wholly w1thout mer1t The statute reads:

Whenever in a case in the’ court of a maglstrate (a) e1ther party in a civil case, after

giving to the adverse party two days notice that he intends to apply for a change of

venue or (b) the prosecutor or accused ina criminal case shall file with the magistrate

issuing the warrant or summons an affidavit to the effect that he does not believe he

can obtain a fair trial before the magistrate and setting forth the grounds of such

belief, the papers shall be turned over to the nearest magistrate not disqualified from

hearing the cause in the county, who shall proceed to try the case as if he had issued

the warrant or summons. But in' counties in Wthh magistrates have separate and

exclusive territorial jurisdiction the change of venue shall be to another magistrate's .

district in the same county One such transfer only shall be allowed each party in any

case.

The motion was made too late and was supported by an affidavit that was based on
Appellant’s complalnt thatJ udge Zamore was not g1v1ng credence to Appellant sclaim of ownership

to the subject property The statute obvrously envisions: that the motion be made before trial because

it must be based on the good faith belief .that he cannot get a fair trial. The trial had taken place, and

the case had been; appealed before-the ﬂmotionto change venue was made. See the S. C. Courts
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website, Trial Courts, Magistrate’s Courts, Surrnnary Court Judges Benchbook -, Section D.1
(Change of Venue), which reads:

S.C. Code Ann. § 22-3-920 provides that either party in a civil case, or the prosecutor
or the accused in a criminal case, may apply for a change of venue. In civil cases, the
party seeking the change of venue must give the adverse party at least two (2) days
notice of his/her intent to seek: a change of venue prior to applying for such, unless
the affidavit shows that the necessary facts were not discovered until it was too late
to give such notice. In cr1m1nal cases the request for a change of venue should be
made prior to trial, unless in view of all the circumstances the person requesting the
change did not have a reasonable opportunity to make such a request previously. Op.
Att'y Gen. No. 1733, dated 1963—64.

In elther acivilor cnmmal case, the person requestmg the change of venue must

file with the' maglstrate an affidavnt stating that the individual does not believe

he/she can receive a fair trial. The affidavit must also state the grounds supporting

the belief of the requestmg party. If the. affidavit sets forth grounds for a belief that

the party cannot obtam a fair trlal then the grant of a change of venue is mandatory.

(emphasis added). : :

Based on the forward-looking -language of the‘ statute, a tardy motion for change of venue
cannot be made after tr1al asa substltute for an appeal

Issues on appeal nos Sand?7 each assert error to the Magistrate’s Court in not dlsmlssmg the
trespass case pursuant to §; 15-67-20. Sectlon‘ 15-67-20 reads: “The plaintiff in actions for re’covery
of real property or the recovery of the possession of real property is limited to one action for
recovery.” ’

The record shows that in 2010 a property management company on behalf of the Reba
Hinson remaindermen and who were then the owners of the real property at issue brought an action
in Magistrate’s Court to have Mr. Woods ‘then’ alleged to be a tenant, removed from the property.
The Maglstrate entered an Order dated June 14 201 O that read:

Dismissed  Without Prejudlce on June 14 2010. There was no clear
ownership of the property or cléar right to colléct or receive rent. Reba Hinson had

a life estate in the property, which; on her death,'was inherited by her children or their
heirs. As to the Counterclaim filed by the deferidant, there is no Counterclaim in an
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Eviction and the $160,000 is o'yer the juriSdictibn of this Court. Therefore: the Order

and Rule to Show Cause, the Application for Ejectment and the Counterclaim are

Dismissed without Prejudice...

(Emphasi“s add_‘_ed._);

In March, 2011 , gBreakﬁeld; : as atto'r;ney-inf—fact for the Reba Hinson remaindermen,
commenced an action in the magistrate"s court to have-Mr. Woods, alleged to be ahold-over tenant,
removed from the property. As initially filed, it yvas also a tenant evicthn proceeding. The
Magistrate’s Court’s Order on Mot10ns decrdmg vanous pre-trial ’matters was issued on June 2,
2011. Appellant appealed that Order to the Circuit Court, and to the Court of Appeals, eventually
resulting in unpubllshed o_‘pmlon no. 29‘_14-UP-O76 filed February 26, 2014. Appellant’s petition for
certiorari to the Supreme Court was dlsmissed by Order dated J une.27, 2014. Appellant’s Motion
to Reinstate Appeal was denied by Order Adated Septefnber 24, 2014.‘ |

On June 22, 201 1, Appelant ;herein ﬁled an actlon in the Circuit Court against the Reba
Hinson remaindermen’ allegmg that Appellant had acqulred fee simple title to the real property at
issue from Reba llmson who in turn had recelved fee simple title from her late husband by and
through his last w1ll Appellant labeled his action as trespass to try title. Respondent labeled it-an
action to quiet title or to construe the last will of Levie H1nson The C1rcu1t Court granted summary

, Judgment in favor of the Reba Hrnson remalndermen ‘Appellant appealed the summary judgment
Order, which was eventually afﬁrmed by the Court of Appeals in its unpublished opinion no. 2014-
UP-010. More trme passed while Appellant unsuccessfully petitioned the Supreme Court for a writ
of certiorari. Consequently, by his own legal act1on Appellant established that he held no title or
interest in the property and that he was therefore a trespasser

In November 2014 on the bas1s of unpubhshed opinion no. 2014-UP-010, Breakﬁeld as

l

attorney-in-fact for the Reba Hmson remarndermen commenced a summary €jectment of trespasser

N
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proceeding based on Appellant’s claim of being an byvner and not a tenant. At the first merits
hearing held in Magistrate’s Court the.Respondent elected to proceed with the summary trespass
remedy in lieu of the tenant eviction remedy because of Appellant’s claims of ownership and the fact
that the issue of hlS alleged ownershrp had by then been Judicially decided adversely to him in
unpublished op1n1on no. 2014-UP-010. : Thrs was effectrvely an amendment of the pleadrngs to -
allege alternate c_éuses;of ;action, one for trespéss .if Appellant claimed title and one for eviction of
tenant if Appellant clai—med to be a.:tena;nt. Although the Magistrate Court assigned another case no.
to the trespass action, it was in effect the addition of a new and alternate cause of action allowing
the decision to pursuei one and not the' other at the hearing. This was consistent with the rules
governing magistrate court proceedings: the rules are to ':be construed to secure the just, speedy and
inexpensive ,determination of every ciyil case,..-Ru_le l,.'SAouth Carolina Rules of Magistrates Court;
the court shall be lenjent m the atl‘lowdnce of chunées ;'or amendments to pleadings, Rule 14, South
Carolina Rules of Ma,c;istrétes Coiurt;;-t:_::r:ials are to be iiconducted in an informal manner, Rule 13,
South Carolina Rules of l\/I‘agistrates Court lnl .rnag"‘i-st'rate’s court, s’ubsténtial justice cannot be
sacrificed on the .alter of technical procedure. As of November 2014, Respondent’s principals (the
Hinson remalndermen) had not recerved an adjudrcanon from a court with respect to requiring
oy : :

Appellant to vacate the property

On January 30, 201 5 the Magrstrate S Court held the trespass hearmg that is the subject of
this appeal; Respondent Breakﬁeld elected to proceed on the trespass case and not on the eviction
of tenant case. The resultmg ‘Final Order and Judgment dated March 27, 2015 (the order berng
Aappealed herem) was the ﬁrst drsposrtrve order or Judgment in any proceeding for the recovery of

'r

the subject real property

¥
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Appellant argues that this hlstory runs afoul of S.C. Code Ann. § 15-67-20 in that
Respondent (and hlS pr1nc1pals) have commenced more than one action to recover the property and

that the Maglstrate’s Court erred in no_t dismissing the,trespass case. Relying on Carr v. Mouzon,

- 76 S.E. 201 (S.é. 19125, Appellantj 'argues that the ;Hinson remaindermen’s actions to evict
Appellant as atenant, and/or to ej ect Appellan‘t;‘_as a tne_spasser, were all actions for recovery of the
land at issue and that th_e §:15-67-20 lir{n;i:tation o_f one actlon to recover the property or its possession
applies without regard to the disposition of the prior actions. According to Appellant, when the first -
tenant eviction case resulted in an order of dismissal without prejudice, Respondent’ s principals were
then foreclosed from any other action 'toestablish their,.ownership and to recover the property. And,
when Respondent elected:to pursue the Summary trespass remedy and to forgo the tenant eviction
remedy, that was an additlonal action _.i_'irl:,vviolati'on of § 15-67-20. The Court disagrees.

The statut_e in Q__rrl,f‘ a pred,ecess?or verslon to § .1 5-67-20, expressly p‘ro:vided that a second
action was permitted w1th1n two }learsj of the t/erdict, judgment, non-suit or discontinuance in the
first action. Appellant argues that ac}cord'ing to Carr-a nonsuit or discontinuance for any reason
counts as an action to recover real property for the purpose of applying the limitation in §15-67-20.
However, the statute construed in Carr is not the statute 'now in effect. Sectlon 15-67-20 no longer
permits more than:one actlon and no longer contains the non-suit and discontinuance provision found
in earlier versions. of the statute. Obulously, the non-suit and discontinuance provision operated
only in the two-action exception to res. judicata 'vf:ound m earlier versions. of § 15-67-20.

Appellant cites' Stewart J ones Co V. Hanklns 152 S.E. 430 (S.C. 1930) in wh1ch three

eviction actions agarnst the Defendant and the fa1lure to pay costs of the first action, required a

dismissal of the th1rd actlon However, Stewart-J onesis factually dlst1ngu1shable from the case now

* Subdivision 2 of section 98 of the Code of Procedure
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before the court in signiﬁ_cant respectfss It was decided on the content of Section 317, Code of Civil
Procedure (1922), now amended and‘codified as S.C. Code Ann. § 15-67-20. Section 317 then
provided:
"The plaintiff in all actions for recovery of real property, or the recovery of the .
possession thereof, is hereby limited to two act10ns for the same, and no more:
Provided, that the costs of the; first action’ be first paid, and the second action be

brought within two years from: the rendition of the verdict or judgment in the first
action, or from the granting of a‘non-suit or discontinuance therein."

The opinion in Stew‘art-J ehes rested on the defense that the action on appeal “was commenced by
the plaintiff without the payment of -the costs: in the | said former action, which was a condition
precedent to its right to bring this action.”_lg at437. The expressly stated basis fer the opinion (the
payment of costs in the former action) :\é:vas removed frorni the statute in 1988,_ now § 15-67-20, when
the provision for a secend% action shbje'Ct_ to thei’paymehtiof costs in the former action was removed
from the statute. k - o

Further d-istinguishing the o‘piriibn is the"fac't that the Defendant in Stewart—J ones had a deed
to the property, as did the Plaintiff, and that each pers1stently claimed title. Herem by the time the
tenant eviction case had become a trespass case, 1t had been definitively established by the Court of
Appeals, confirmed by denlal of cert1orar1 by the Supreme Court, that Appellant never had a deed
and has no vahd enforceable clalm to' tltle whether by adverse possession or. by acquisition from -
Reba Hinson. Nevertheless, Appellant argues-that he"is entitled to a deed or a declaration of title
notwithstanding that the courts have deterrnined,that he‘ h'as not held title in any possible form since
Reba Hinson’s death in 2006 That weald be a truly unconscmnable result

The underlying pol1c1es of the 1922 statute and the post-1988 rev1sed statute guide the court

in determining the operat10n of § 15-67-20 in this case. There are no reported cases addressing the

application of the post 1988 §15-67-20. The pre 1988 two action limitation was considered in Ladd
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V. DuPre, 147 SE2d 253 (S.C. 1_966),‘ In that case P1 brought an a‘ction against D1 for possession
of land. It resulted m a? ﬁnal judgnaent.awarding possession and damages to P1. DI then instituted
an action against P1 to reéain poSs_essidn of the lan‘d,_ arguing that S.C. Code Ann. § 10-240é (1962)
permitted a second action to detennlne possesslon._ P_l, who was the plaintiff in the first action and
the defendant in the_seeond action, pled res judlcata and argued that the final judgment in the first
action was a bar to the secbnd action. The circuit court dismissed the complaint in the second action
claiming that res judicata operated as abar to the second action. The Supreme Court construed the
statute thus: “The statute must be cbnstrued in the ligbt of the common law rule, recognized in this

State, which permitted a plaintiff to bring any number of actions for the reeovery of the same real

property.” Citing Carr V. Mouzon.f76 SE 2012(:S.C. 191 2) the court in Ladd continued: “the courts
refused to apply the general principles‘i,onf res judieata _to such actions . . . because title and right to
possession of real;propert}i/'was regarded uvitb special favor, and it was thought that such important
rights should not be ﬁnal:l}t determined by one action.” It follows that the two-action limitation was
enacted to preserve the exception to res judicata but toflimit the right of a person to two actions for

the recovery of real estate and also to protect “a person i in possession of, and cla1m1ng title to, real

estate.” (Empha51s added ) Such person has a rrght to be “relleved of continued attacks on his title.”

(Emphasis added. ) The pre 1988 statute was construed to mean that “a party out of possession, who
loses his first action, shall have a second act10n but Was never intended to modify the doctrine of

res judicata otherw1se (Empha51s added) The pohcy of the former statute gleaned from the

language of the- Ladd v: DuPre oplmon negates Appellant s arguments herein. In the
eviction/ejectment proceedlng Appellant was ‘ot leg1t1mately clarmmg title to the land, and
Respondent was not attackmg Appellant s title, because the Court of Appeals had already decided

the question of title. And, the Hinson remamdermen did not “lose” the first action because it did

¥
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not proceed to a r.ulingté. or judgment. hismissal_, of a case "without prejudice" means a plaintiff may

reassert the complaint by curing defects that led to.the dismissal, in contrast to a dismissal of a

complaint "with nrej udice" whichis in‘rended tc bar relitigation of the same claim. Spence v. Spence,
628 S.E.2d 869 (S.C.’ 2006). |

The change in pohcy effectuareicll by the 1988 amendment of the statute appears to be that
by amending the .staztu;:te to allow .onl'y? one action, th:e::‘ common law res judicata doctrine is now
codified with respect to éctions to reccver real property. Under modern law and procedure real
property disputes are no longer vievred as needing a special exception to res jndicata. For the
common law res jndicata doctrine, ancl/cr its equivalent statutory limitation in § 15-67-20 to apply,
Appellant must snow that;(l) the id_enii’:[_ies of the parties are the same as in the prior litigation, (2)

the subject matter is the same as in thevprior litigation,'and (3) there was a prior adjudication (final

judgment) of the issue by a court of ccmpetent Jjurisdiction. Catawba Indian Nation v. State, 756
S.E.2d 900 (S.C. 2014). A “final judg‘mem” for purpcses of res judicata must finally dispose of

some matter Wthh under substantlve law to be apphed and procedural law of forum can be, and has

been, finally dlsposed of McNau,qhton McKav Elec Co of N.C.. Inc. v. Andrlch 482 S.E.2d 564
(S.C.App. 1997). | S
Nothing was decicied or disposerl of by c:o_urt action in the ﬁrst tenant eviction proceeding.
It was dismissed without prejudice. The :second Ate.nant eviction proceeding was discontinued without
proceeding to trial:when the Respondenr elec‘ted.to' r)roceed on the trespasser theory of the case. The
summary ejectment of trespasser proceedrng d1d go to-a hearmg and produced the trial court s only
n

order, adJudlcatron or Judgment that ﬁnally dlsposed of the dlspute between these parties.

Accordingly, § 15-67-20 isnot a bar to: the trespass case

na
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Injunction

2015-CP-12-0368, a companl’On case tothis appeal, has been dismissed by separate order,
but only after transferring Appellant’.s cause of action forr injunction to this case. On or about August
10, 2015, Appellant commenced case no. 2015-CP-12-0368 by filing a complamt alleglng two
causes of action.- Flrst he sought a wrlt of mandamus to compel the Magistrate to file a Retum of
the magistrate’s court proceedrngs in 2015-CP-12-017‘9 (the trespass case); and second, he sought
an injunction to enjoin the Magistratef-trom issulng a-fwarrant or writ ‘of ejectment in the trespass
case. In effect, Appellant seeks. a preliminary lnjunetl‘on to enjoin a future action pending the
outcome of his appeal.. Respondent Breakﬁeld, ‘as attomey~in-fact for the Hinson remaindermen,
moved to intervene and the motion was granted. Respondent Breakfield in his representative
capacity opposes the cause of action for prelimlnary injunction.

A preliminary inj unction shoul'd is'sue only if njeeessary. to preserve the status 4quo ante, and
only upon a showing by the moving part}t .that wl-thout such relief he will suffer irreparable harm that

he has a likelihood of succ¢ess on the mer1ts and that there 1s no adequate remedy at law. Poynter

Invs. Inc. v. Century Bullders of Pledmo'nt, Inc 694 S E.2d 15 (S.C. 2010)

This court demes the Appellant s request for a prellmmary 1nJunct1on First, the action for
injunction is untimely pursuant to the terms of S.C. Code Ann. § 15-67-640. Additionally, on the
merits, Appellant has not satisfied the requlrements for pre11m1nary injunctive relief. Paragraph 10
ofhis complalnt in case no. 201 5—CP- 1 2-Q3 68, the cause of action for an injunction, alleges that “the
aim of the magistrate aetion i_s to evict lplaintiff; [‘Appella‘nt] from land that plaintiff Mell WoOds
acquired through ten years adverse possession e -He doe-s not allege another source for his purported
title apart from adverse possession. Appellant further alleges that he therefore holds an ownership

interest in the land and is entltled to pamc1pate ina separate partition action in Wthh the Hinson

4
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remaindermen are partitidning the land

Appellant had an adequate rexn‘edy at law, and he sought it in his aetion to construe the Levie
Hinson last will. That action resulted'l.n Court of Appeals unpublished opinion no. 2014-UP-010
which expressly’ ruled that Appellant‘acqmred no ownership by adverse possess1on Appellant
cannot show a 11kel1hood of success on the merits lof his appeal. HlS cla1m to right of possessron of

the real property at issue is based on elther adverse possessmn as allegedm case no. 2015-CP-12-

Lo
o

0368, or having acquired title from Reba Hmson The Court of Appeals unpubhshed opinion no.
2014-UP-010 decided both of those clalms adversely to the Appellant Accordingly, Appellant is
not entitled to 1n]unct1ve rehef, and hrs’ act1on/mot10n for such is denied. The magistrate is free to
issue a warrant or writ ef ejectment. -

On the basis of the rulings 'herinabove, lt is th_e'-Order. of this Court, sitting as an appellate

court, that:

nr el

1. The Maglstrate s Court s F1nal Order and J udgment dated March 27, 201‘5"‘1s aff_ rmect,"{:"t<

2. The Mag1strate s Court s July 15 2015 Order denying Appellanﬁﬁ M%;ons 361‘)

Recons1derat1on is' afﬁrmed .' : - , " e (“"-——4

3. The Magistrate’s Court’s August 2'4; 20150rder denyiné Appellant"s motion to change
venue and motion to dismiss is'faffirrned.’ |

4. Appel'lant’s cause .Of actic’)n-"or'irnetion ror,inj-unction to enjoin the magistrate from issuing
a warrant er writ of ejectment 1s 'd.en_ied-: -

- ITIS SO'ORDERED.

1 | B
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