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STATEMENT OF ISSUE ON APPEAL

Did the trial judge err in finding that the exigent circumstances exception to the
search warrant requirement applied in refusing to suppress records obtained from a
cell phone company without a search warrant or court order? -



STATEMENT OF THE CASE

In July of 2013, the Richland County Grand Jury indicted Wallace for two counts of
murder, attefnpted murder, armed robbery and three counts of kidnapping, indictments
#2013-GS-40-4547-4554. On August 11, 2014, Wallace proceeded to jury trial before the
Honorable Robert E. Hood. A pretrial hearing was held on July 31, 2014, before Judge
Hood who was presiding in Kershaw County. Stephen Krzyston, Lucas Hawks and Kris
Hine§ represented Wallace at both the pretrial hearing and at trial. April Sampson, Vance
Eaton and Daniel Coble prosecuted the case. After a five day jury trial, the jury returned
verdicts of guilty as charged. Judge Hood senténced Wallace to life imprisonment on all
charges, the life sentences for the two counts of murder and the attempted murder count
were ordered to be served consecutively. A timely notice of intent to appeal was served on

August 21, 2014. This appeal follows.



STATEMENT OF FACTS

On June 28, 2012, James Sturm was driving out to a farm off of Bluff Road on
Beckham Swamp Road to spray for weeds when a woman flagged him down for help. (R.
249, line 20 — R. 250, lines 1-21). The woman’s hands were covered in blood and she asked
him to take her to the hospital. (R. 256, lines 19-21). The woman got in Sturm’s car, he
turned around a_nd headed back toward Bluff Road. (R. 251, line 2 — R. 252, lines 1-19).
Sturm called 911 but then was able to get the attention of Deputy Matthew Taylor of the
Richland County Sheriff’s Department as he was patrolling on Bluff Road. (R 252, lines
20-25).

Deputy Taylor talked with Sturm and rendered aid to.the woman who was later
‘identified as Raquel Weston. (R. 260-261). Deputy Taylo; testified that Weéton told him
' that she had been shot by the Appellant Wallace. (R. 264, lines 18-24). Co-defendant, -
DeAndre Diggs, admitted at tnal that he’ shot Weston but claimed it was at Appellant’s
direction. (R. 690-691). Weston survived the shooting and testified at trial that Diggs shot
her. (R. 996, lines 1-16).

“Deputy Andrew D’ Antoni, who was with the Ricfﬂ;cznd County Sheriﬂ’sDebafttnent
at the time of the ‘incident, testified, over a hearsay objection, that Weston told Deputy
Taylor that there were two additional victims at the Deer Meadow Aphrtments._ (R.' 277, line -
15 = R. 278, lines 1-10). Sérgeant Robert Moreland with the Richla.nd"County Sheriff’s -
Department testified that he met other merhbers of the chhlénd County Sheriff’s
Department at apartment 412 in the Deer Meadow Apartments on Garner’s Ferry Road. (R

317, lines 11-17; R. 335, lines 9-14; p. 318, lines '3-12).' Captain Scott McDonald with the



tRichland County Sheriﬁ’s.Department testified that he obtained a search warrant for the
apartment on Garner’s Ferry Road. (R. 1040, lmes _12-17).

Once inside the apartment the ofﬁcersfoun'd two men with fatal gunshot wounds to
the head. (R.. 324-325). The men were later identiﬁcd: as Athell Johnson and Jamal Pratt.
Weston testified that Johnson was a jdrug dealer and she had been déting Johnson for three
years. (R. 976, lines 9-11; R. 978, lir}&s 12-21). Johns'on sometimes asked Weston to hold
méney for h1m R 978, lines 24-25). Weston testified that J ohns_op was close friends with
both Pratt and Appellant Wallace. (R. 977, line 23 ~R. 978, lines 1-11; R. 986, lines 6-24).

On the moming of the shootings Johnson called Weston and asked her to bring the
money and hurry up. (R. 982, lines 2-5). When she opened the door to the Garner’s Ferry

_ apiartment she saw Johnson, who was paralyzed from the waj-st down, on the floor with his
hands and feet bound and his wheel chair in the comer. (R. 985, lines 15-21). Weston
_testified that Appellant.pulled her into the apartment and asked her for the money. (R. 987,
lines 11-21). According to Weston, she gave the money to Appellant. (R. 987, lines 19-21).
Weston testified that Diggs had a knife and was standing near Johnson. (R. 986, lines 3-5).
Weston testified that she also saw Pratt on the_ﬂo<-)'r tied up with trash bags. (R. 987, line 22
—R. 988, lines 1-12). o

Weston then testified that Johnson and Pratt. were dragged to the back of the
apartment where Appellant Wallace shot them Both. R. 9§0, lines 1-25; R. 992, lines 8-14).
According to Weston, Wallace walked her to the car where Diggs was waiting and they
drove her to the area off of Bluff Road where Diggs shot her. ‘(R. 992-996).

Based on information provided by T-Mobile, Appellant’s cell phone provider,

Appellant was'spotted leaving the Burlington Coat Factory off of Bush River Road with a



female that same day at about 3:30 PM. (R. 347, lines 11-22). Appellant was arrested
without incident. (R. 1041, lines 1-16). _Wallaée initially denied any involvement in the
shooting of Johnson and Pratt. (R. 1042, lines 1-24). Oﬁce ‘confronted, however, with cell
phone tower records law enforcement obtained, without a warrant, from T-mobile,
Appellant’s cell phone service provider, Appellant asked to speak with-Major Stan Smith.
(R. 1043 —1045).

Once told that his cell phone placed him near a cell fower on Cheval Street, off
Leesbﬁrg Road and near the crime scene, Major Smith testified that Appellant told him was
- driving, pulled over and met Charlie G., an adversary of Johnson, on Cheval Street. (R. 819,
line 11 —R. 820, 821, lines 1-16). Major Smith testified that Appellant told him that one of
‘the men who was with Charlie G. pulled a gun and forced Appellant in the car and
: Ademan_c_ied that he take them to Johnson’s apartment. (R. 82‘1, lines 18-22). Appellant told
‘Smith that when they arrived at Johnson’s apartment they saw Weston. (R. 822, lines 10-
15). Appellant said that Charlie G. and another gunman held a gun to Weston and used her
as a means to enter Johnson’s apartment. (R. 822, lines 16-25). A third gunman stayed in
the car with Appellant. (R. 822, line-25). Appeliant heard shots from inside the apartment

and then the third man drove Appellant back to Cheval Street. (R. 823, lines 1-24).



ARGUMENT

The trial judge erred in finding that the exigent circumnstances exception to the

search warrant requirement applied in refusing to suppress records obtained from a

cell phone company without a search warrant or court order.

During a motion to cdmpel discoveryAheld on July 31, 2014, approximately two

- weeks prior to trial, Appellant asked the Court to reqﬁe the State to turn over an exigency
request sent to the cell phone company, T-Mébile, from the South Carolina Law
Enforcemeﬁt Division [SLED]. (July 31, 2014, R. 11, line 9 — R. 12, lines 1-16). Agent .
Samuel Reighley from the SLED fugitive Division testified that they located Appellant from
the GPS location provided by T-Mobile!. (July 31, 2014, R. 27, line 2 — R. 28, 29, lines l;
25). Deputy Diego Nova from the SLED fugitive division testified that he made an
exigency request for cell phone records of the Appellant from T-Mobile. (July 31, 2014, R.
31 —35). The records from T-Mobile were obtained p_ursué.nt to the exigency request rather
than by the issuance of a search warrant or court order. The judge heard arguments from
'both sides and then ordered the State to produce thc exigency request. (July 31, 2614, R. 36
— 42, lines 1-16).

At trial on August 11, 2014, after the State provided the exigency request, Appellant
moved to suppress the records obtained ﬁom_T—Mbbilé puﬁuant to the exigency request.
(R. 191, lines 12-20; R. 199, lines 9-12; R. 204, line 25, - R. 205, lines 1-18). Appellant
argued that the circumstances in the present case did not meet the exigent circumstances -
exception to the requjrément for a search warrant. (R. 212-213). Counsel for Appellant

specifically argued, “And because the exigency fequest is basically an exception or is used

! There is evidence in the record that Appellant had a leg monitor as a condition of”
supervision. This evidence was properly excluded and there is no indication the pohce
used the leg monitor to locate Appellant. (Tr. pp. 166-167).
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as an exception to the warrant requirement, then - - -” (R. 213, lines 15-17). Counsel also
noted that law enforcement obtained a search warrant for the apartment on Garner’s Ferry
Road and argued that they had time to obtain a search warrant for the records from T-
Mobile. (R. 214, lines 16-23). Upon questioning by the Court, Major McDonald with the
Richland County Sheriff’s Department testified that the exigency request was based on the
fact that the suspect was armed and dangerous, three people had been shot and two of the
three fatally shot, the suspect was a threat to the community and needed to be taken off the
streets as soon as possible. (R. 216, line 23 — R. 217, lines 1-14). The judge sua sponte
added that the suspect was on the run. (R. 217, line 15).

The judge then denied the motion to suppress the Appellant’s cell phone records
obtained from T-Mobile without a warrant. The judge ruled:

As to the exigency request, I don’t believe there is enough evidence in the

record to determine that the exigency request was not appropriate. The

testimony of a witness who says that some deputy told her what was going

on doesn’t fully encompass the exigency circumstances based upon the

information contained in the exigency request and the lack of any evidence

to the contrary as to what was in Agent Nova’s mind at the time. The

motion to suppress the exigency request is denied, and the motion to

suppress the cell phone is denied.
(R. 231, lines 12-23).

At trial the Agent Nova was asked, “Are you allowed to get records from a cell
phone company if there is not an arrest warrant?” (R. 495, lines 19-21). Agent Nova
responded yes and testified, “We get a court order signed, or if it’s a life and death situation,
we get an exigent fonm.’f (R. 495, lines 24-25). When asked about the exigent form, Agent
Nova replied, “An exigent form, it’s a 1ife and death situation. It’s a simple form, you call
up the cell phone company and then you fax them that form.” (R. 496, lines 2-4). The
State then moved to admit the exigency form, State’s Exhibit #86, in evidence. (R. 496, line

9



12 — R. 497, line 1). Appellant objected. (R. 497, lines 2-4). The judge overruled the
objection. (R.497, line 4). Appellant then withdrew the obj ecﬁon to the form itseif and the
exigency form was admitted in evidence, without objection’. (R. 497, _lines 5-‘1 1). The
exigency form provides the emergency as follows, “Suspect is armed and dangerous, has
shot/killed one victim e_md struck female victim.on the head with handgun. Escaped and is
Vthreatening the life of surviving victim and family.” (R. 1 198, State Exhibit #86).

There is no information that Appellant escaped as noted in the form. During pre-
trial Captain McDonald testified that when he took the search warrant to the apartment on
Garner’s Ferry Road, he had no information that any suspects had contacted Weston’s
family. (R. 216, lines 3-15). Evidence of threats being made toward Weston came from co-
defendant Diggs who was arrested days after the exigency form was sent to T-Mobile. (R.
737-738). |

- Major Smith testified that he knew that Captainr McDonald had been talking with
Appellant gbout his cell phone records frpm T-Mobile placing him near the scene of the
'crime. (R. 819, lines 11-20). Appéllant objected. (R. 819, lines 21-22). The judge
overruled the objection. (R. 819, line 23). Captain McDonald b_egén to testify about the
Appellant’s phone records he received from T-Mobile. (R. 1043, lines 14-19). Appellant
objected. (R. 1043, lines 20-21). Captain McDonald testified that the phone records placed
. Appellant near the crime scene. (R. 1044, lines 1-13). Appellant again objected. (R. 1044,

. lines 14-15). The judge overruled the objection. (R. 1044, line 20). Captain McDonald

2 It is unclear why counsel for Appellant withdrew the objection to the exigency form.
This issue may need to be raised in post conviction relief.

10



then testified extensively in regard to the phone re‘cordsvobtain from T-Mobile without a
warrant. (R. 1044 — 1060).

At the close of the presentation of evidence, Appellant renewed all pretrial motions.
(R. 1118, lines 9-13). The motions were again denied. (R. 1118, lines 14—16). In closing
argument the State referenced the Appellant’s cell phone records plaqing him at the scene of
the crime. (R. 1124, line 18 — R. 1125, lines 1-6). The judge erred in admitting the
Appellant’s cell phone records because the records were obtained from T-Mobile without a
search warrant -and the exigent circumstances exception to the warrant requirement does not
apply. The error in admitting the illegally obtain records is not harmless.

A search occurred in the present case when the police obtained Appellant’s cell

phone records from T-Mobile. In Riley v. California, -- U.S.--,134 S. Ct. 2473, 2482, 189
L. Ed. 2d 430 (2014), the United States Supreme Court wrote:
The Fourth Amendment provides:

“The right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall not be

violated, and no Warrants shall issue, but upon probable cause, -
~ supported by Oath or affirmation, and particularly describing the place

to be searched, and the persons or things to be seized.”

As the text makes clear, “the ultimate touchstone of the Fourth
Amendment is ‘reasonableness.” ” Brigham City v. Stuart 547 U.S. 398,
403,126 S.Ct. 1943, 164 L.Ed.2d 650 (2006). Our cases have determined
that “[wlhere a search is undertaken by law enforcement officials to
discover evidence of criminal wrongdoing, ... reasonableness generally
requires the obtaining of a judicial ~warrant.” Vernonia School Dist. 47J
v. Acton, 515 U.S. 646, 653, 115 S.Ct. 2386, 132 L.Ed.2d 564 . (1995).
Such a warrant ensures that the inferences to support a search are “drawn
by a neutral and detached magistrate instead of being judged by the officer
engaged in the often competitive enterprise of ferreting out crime.”
Johnson v. United States, 333 U.S. 10, 14, 68 S.Ct. 367, 92 L.Ed. 436
(1948). In the absence of a warrant, a search is reasonable only if it
falls within a specific exception to the warrant requirement. See Kentucky

11



v. King, 563 U.S.——, 131 S.Ct. 1849, 18561857, 179 L.Ed2d 865
(2011).

In Mey the Court held that officers must generallly obtain a warrant before
searching data from a cell phone. The Court then determined that the search incident to
arrest exception to the search warrant requirement dld not apply to cell phones. The
Court noted, howevef, that the exigent circumstatlce exception to the warrant requirement
may apply to cell phone records. The Court wrote: |

Moreover, even though the search incident to arrest exception does not
apply to cell phones, other case-specific exceptions may still justify a
warrantless search of a particular phone. “One well-recognized exception
applies when ‘ “the exigencies of the situation” make the needs of law

- enforcement so compelling that [a] warrantless search is objectively
reasonable under the Fourth Amendment.” ” Kentucky v. King, 563 U.S.,
at , 131 S.Ct., at 1856 (quoting Mincey v. Arizona, 437 U.S. 385,
394, 98 S.Ct. 2408 57 L.Ed.2d 290 (1978)). Such exigencies could
“include the need to prevent the imminent destruction of evidence in
individual cases, to pursue a fleeing suspect, and to assist persons who are
seriously injured or are threatened with imminent injury. 563 U.S,, at
, 131 S.Ct. 1849. In Chadwick for example, the Court held that the
exception for searches incident to arrest did not justify a search of the
trunk at issue, but noted that “if. officers have reason to believe that
luggage contains some immediately dangerous instrumentality, such as
explosives, it would be foolhardy to transport it to the station house
without opening the luggage.” 433 U.S,, at 15, n. 9, 97 S.Ct. 2476.

Riley v. California, --U.S.--, 134 S. Ct 2473, 2494, 189 L. Ed. 2d 430 (2014).

Unlike Rll the present challenge does not involve a motion to suppress data
obtained from Appellant’s phone after he was arrested based on a search incident to arrest.
Instead, the challenge in the present case involves the search of the Appellant s cell phone
records, without a warrant, in order to locate arrest, and plaee Appellant near the scene of
the crime. Exigent circumstances did not justify the _wan'antless search in the present case.

In discussing the nature of modern day cell phone the Court in Riley noted:

12



Data on a cell phone can also reveal where a person has been. Historic
location information is a standard feature on many smart phones and can
reconstruct someone's specific movements down to the minute, not only
around town but also within a particular building. See United States v.
Jones, 565 U.S. , 132 S.Ct. 945, 955, 181 L.Ed.2d 911 (2012)
(SOTOMAYOR, J., concurring) (“GPS monitoring generates a precise,
comprehensive record of a person's public movements that reflects a -
wealth of detail about her familial, political, professional, religious, and
sexual associations.”). :

Riley v. California, 134 S. Ct. 2473,- 2490, 189 L. Ed. 2d 430 (2014). The GPS

information obtained from the records T-Mobile providedA law enforcement, without a
warrant, allowed law enforcement to locate and arrest Appellant as well as place him near
the crime scene.

In State v. Herring, 387 S.C. 201, 210, 692 S.E.2d 490, 494-95 (2009), the South

~ Carolina Supreme Court discussed the exigent circumstances exception writing:

However, because the ultimate touchstone of the Fourth Amendment is
“reasonableness,” the warrant requirement is subject to certain exceptions.
Katz v. United States, 389 U.S. 347, 357, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967). The United States Supreme Court has recognized that one
exigency obviating the requirement for a warrant is the need to protect or
preserve life or avoid serious injury. Brigham City, Utah v. Stuart, 547
U.S. 398, 126 S.Ct.. 1943, 164 L.Ed.2d 650.(2006). An action is
“reasonable” under the Fourth Amendment, regardless of the individual .
officer's state of mind, “as-long as the circumstances, viewed objectively,
justify [the] action.” Scott v. United States, 436 U.S. 128, 138, 98 S.Ct.
1717, 56 L.Ed.2d 168 (1978). A fairly perceived need to act on the spot
may justify entry and-search under the exigent circumstances exception to
the warrant requirement. Schmerber v. California, 384 U.S. 757, 770-771,
86 S.Ct. 1826, 16 L.Ed.2d 908 (1966). The likelihood a suspect will
imminently flee is also an exigency warranting such an intrusion. Johnson

- v. United States, 333 U.S. 10, 15, 68 S.Ct. 367, 92 L.Ed. 436 (1948).
Protecting the safety of police officers has also been held an exigent
circumstance. Chimel v. California, 395 U.S. 752, 89 S.Ct. 2034, 23
L.Ed.2d 685 (1969). A warrantless search is justified under the exigent
circumstances doctrine to prevent a suspect from fleeing or where there is
a risk of danger to police or others inside or outside a dwelling. Minnesota
v. Olson, 495 U.S. 91, 100, 110 S.Ct. 1684, 109 L.Ed.2d 85 (1990). In
such circumstances, a protective sweep of the premises may be permitted.
See Maryland v. Buie, 494 U.S. 325, 337, 110 S.Ct. 1093, 108 L.Ed.2d

13



276 (1990); cf State v. Abdullah, 357 S.C. 344, 592 SE2d 344
(Ct.App.2004). ’

In discussing exigent circumstances in the context of a warrantless arrest inside a

home the Court in Welsh v. Wisconsin, 466 U.S. 740, 749-50, 104 S. Ct. 2091, 2097-98,
80 L. Ed. 2d 732 (1984), wrote:

Prior decisions of this Court, however, have emphasized that exceptions to the
warrant requirement are “few in number and carefully delineated,” United States
v. United States District Court, supra, 407 U.S., at 318, 92 S.Ct., at 2137, and that
the police bear a heavy burden when attempting to demonstrate an urgent need
that might justify warrantless searches or arrests. Indeed, the Court has
recognized only a few such emergency conditions, see, e.g., United States v.
Santana, 427 U.S. 38, 4243, 96 S.Ct. 2406, 2409-2410, 49 L.Ed.2d 300 (1976)
(hot pursuit of a fleeing felon); Warden v. Hayden, 387 U.S. 294, 298-299, 87
S.Ct. 1642, 1645-1646, 18 L.Ed.2d 782 (1967) (same); Schmerber v.
California, 384 U.S. 757, 770-771, 86 S.Ct. 1826, 1835-1836, 16 L.Ed.2d 908
(1966) (destruction of evidence); Michigan v. Tyler, 436 U.S. 499, 509, 98 S.Ct.
1942, 1949, 56 L.Ed.2d 486 (1978) (ongoing fire), and has actually applied only
the “hot pursuit” doctrine to arrests in the home, see Santana, supra.

In State v. Abdullah, 357 S.C. 344, 351, 592 S.E.2d 344, 348 (S.C. Ct. App.

2004), the South Carolina Court of Appeals wrote:

The exigent circumstances doctrine provides an exception to the Fourth
Amendments protection against warrantless searches, but only where,
from an objective standard, a compelling need for official action and no
time to secure a warrant exist. State v. Brown, 289 S.C. 581, 587, 347
S.E.2d 882, 886 (1986) (quoting Michigan v. Tyler, 436 U.S. 499, 98 S.Ct.
1942, 56 L.Ed.2d 486 (1978)). For instance, a warrantless search is
justified under the exigent circumstances doctrine to prevent a suspect -
from fleeing or where there is a risk of danger to police or others inside
or outside a dwelling. Minnesota v. Olson, 495 U.S. 91, 100, 110 S.Ct.
1684, 109 L.Ed.2d 85 (1990). In such circumstances, a protective sweep
of the premises may be permitted. See Maryland v. Buie, 494 U.S. 325,
337,110 8.Ct. 1093, 108 L.Ed.2d 276 (1990) (allowing a protective sweep
of a house during an arrest where the officers have a reasonable belief
based on specific and articulable facts that the area to be swept harbors an
individualposing a danger to those on the arrest scene); see also Brown,
289 S.C. at 587, 347 S.E.2d at 886 (agreeing that police may be justified
in conducting a protective sweep of a crime scene where the potential for
danger exists). Additionally, the Fourth Amendment does not bar police
officers from making warrantless entries and searches when they
reasonably believe that a person within is in need of immediate aid.

14




Mincey v. Arizong 437 U.S. 385, 392, 98 S.Ct. 2408, 57 L.Ed.2d 290
(1978).(Footnote omitted).

None of the factors discussed as justifying a warrantless search in Welsh,

Herring or Abdullah are present in Appellant’s case. There is no evidence that the

police did not have time to obtain a search warrant. The police were able to
promptly secure a search warrant for the apartment on Garner’s Ferry Road. (R.
1040, lines 12-17). While police were attempting to locate Appellant, they were
not in hot pursuit. There was no evidence that the warrantless search was needed
~ to prevent the destruction of evidence. The warrantless search of .Appellanf’s cell
phone records constituted a violation of the Fourth Amendment. The State failed
to meet its burden to justify the warrantless search.
The exélusionary rule required suppression of the illegally obtained records -and
any evidence procured from the illegally obtained records. “Generally, evidence derived

from an illegal search or arrest is deemed fruit of the poisonous tree and is inadmissible.”

United States v. Najjar, 300 F.3d 466, 477 (4th Cir.2002) (citing Wong Sun v. United

States, 371 U.S. 471, 484-85, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963)). In State v. Brown,

401 S.C. 82, 88, 736 S.E.2d 263, 266 (2012), the South Carolina Supreme Court wrote:

The Fourth Amendment itself provides no remedy for a violation of the
warrant requirement. Davis v. United States, —U.S. , 131 S.Ct.
2419, 180 L.Ed.2d 285 (2011). However, the United States Supreme Court
has fashioned a judicially-created remedy, the exclusionary rule, which is
a deterrent sanction by which the prosecution is barred from introducing
evidence obtained in violation of the Fourth Amendment. Id. at 2423.
“Exclusion is ‘not a personal constitutional right,” nor is it designed to
‘redress the injury’ occasioned by an unconstitutional search.” ”Id. at 2426
(citations omitted). “The rule's sole purpose, [the Supreme Court] has
repeatedly held, is to deter future Fourth Amendment violations.” Id.
Because “[e]xclusion exacts a heavy toll on both the judicial system and
society at large,” the Court has stated “the deterrence benefits of

15



suppression must outweigh its heavy costs” for the exclusion to be deemed
appropriate. Id. at 2427.

Exclusion is proper under the facts of this case to deter the policeé from
unilaterally seeking cell phone records of individuals from cell phone companies
without judicial review through the use of a search warrant or court order. The
good faith exception to the exclusionary rule should not apply in this case
especially m light of the factual discrepancies contained in the exigency form.
The error m admitting the illegally obtained cell phone records is not harmless ‘

and requires reversal.
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CONCLUSION

Based on the above argument, Appellant’s conviction and sentence should be
reversed and the case remanded for a new trial.

Respectfully submitted,

Kathrine H. Huégins 5

Appellate. Defender
ATTORNEY FOR APPELLANT

This 7th day of October, 2015.
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APPELLANT’S STATEMENT OF THE ISSUE ON APPEAL

Did the trial judge err in finding that the exigent circumstances
exception to the search warrant requirement applied in refusing to
suppress records obtained from a cell phone company without a

search warrant or court order?

RESPONDENT’S COUNTERSTATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in admitting Appellaht’s T-Mobile
records because there was no Fourth Amendment violation. At the
time the exigency request was made to obtain ihose business
records, Appellant was a_t-large and had positively been identified
by a surviving victim as an armed suspect in an armed-robbery-

turned-double-homicide.
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STATEMENT OF THE CASE

~Appellant William Wallace was indicted by the Richland County Grand Jury on
 two charges of murder, threé charges of kidnapping, and one charge each for attempted
" murder and armed robbery. (R pp. 1210-31).
Attomeys Steﬁhen Krzyston, LucaeraAwks and Kiris Hinesvof the Fifth Circuit -
Public Defender’s Office represented Wallace. (R. p. 1). April Sampson, Vance Eaton
. and Daniel Coble of the Fifth Circuit Solicitofs Office prosecuted the case. (R. p. 1). A
pre-trial motions hearing took place on July 31, 2014, in Kershaw County before thé
Honorable Robert E. Hoo&. (R.p. D). Walrlace’s Richland Cdunty jury tﬁal began August
11, 2014, with Judge Hood presiding, and lasted five days. (R. p. 164).

Wallace was _conVicted of all charges, and Jﬁ&ge Hood sentenced Walla_ce to three
~ consecutive terms of life imprisonment without tﬁe possibility of parole for each murder
and tﬁe attempted fnurde;. (R P 1194, lines 13-25). Wallace received additional life
séﬁtences for each- 6f | his three kidnépping con{'ictions and the single armed rbbbery
conviction. The latter fbﬁr‘ life sehténces were iséued to ‘run concurrent to the third
cbnéeéutive life sentence. (R. p; 1194, line 25 — p. 1195, line 1).

‘This appeal follows. -



STATEMENT OF FACTS

Around 10:00 AM on June 28, 2012, Raquel Weston received a phone call from
her boyfriénd Athell Johnson telling her to“‘bring the money Aanc-l hurry up.” (R. p. 982,
lines 2-5). Johnson was wheelchair bound, having been paralyzed from the waist down,
and Weston helped care for Johnson at their Garners Ferry Road apartment. (R. p. 976,
liqe 9 - p. 977, line 18). Weston also held Johnson’s money; Johnson was a drug dealer |
and regularly asked Weston to store cash in a backpack at- Weston’s second apartment.
(R. p. 978, line 12 —p. 979, line 15).

That moming, Weston grabbed the backpack and drove to &e Garners Ferry Road
apartment. (R. p. 984, lines 17-25). When sﬁe arrivéd, the door was locked, ;md when she
used her key to open it, she found Johnson “laying on the right side of the living room.
His feet were tied up. His hands w(ere] tied behind his back. His wheelchair was in the
comer{.]” (R. p. 985, lines 4-19). She tried t-o step back, but was forcefully pulled inside
by Appellant William Wallace. (R. p. 985, lines 19-21). Weston knew Wallace because »
'she had seen hﬁn with Johhson “almbst every day” in recent monthé. (R. p. 986, lines 17-
24), |
| Wallace had a guﬁ and was not acting alone. Another man, DeAndre Diggs, was
standing by Johnson Wim a knife._(_R.' p. 986, lines 1-5). Wallace took Weston’s cell
phone, instructing her to put dowﬁ her belongings and sit on the couch.- (R. p. 987, lines
11-21). Weston sat down on her sectional sofa noiicing that Jamal Pratt, a longtime friend
of Johnson’s, was also tied up with irash»bags on tﬁe floor nearby. (R. p 978, lines 1-9;

R. p. 987, line 23 — p. 988, line 14).



Next ét the Garners Ferry Road apartment, Weston looked on as Wallace asked |
Johmson “if that 'was all the money.” (R. p. 988, lines 16-17). Wallace walked around the |
‘apaxment. (R. p. 988, lines 23-2). Diggs took Weston’s hot iron and burned Johnson’s
~leg, ten face. (R. p. 988, lines 10-16). Wallace told Weston that Johnson was going to
die, wnd then Weston watched as Diggs pulled paralyzed Johnson, now with a trash bag
tied over hi§ mouth, to another room. (R. p. 990, lines 1-15). Wallace made Pratt walk to
another back room in the apartment. (R. p. 683, lines 20-24; R. p. 990, lines 20-21).
Diggs tied Weston’s hands as she remained on the living room sofa. (R. p. 991, lihes 2-
8). Wallace “kept going back and forth outside” and returning. (R..p. 991, lines 13-16).
Diggs left the aparhﬁent for good. (R. p. 684; lines 11-24; R. p. 992, lines 1-7). Wallace
wallked down the hallWay to the back of the apartment, and Weston heard four gunshots.
R. p.992, lines 8-18). | |

Wallace emerged from the back of tﬁe apartment and led Weston to the “white old
car” in the‘pa-rking lot. Diggs and Weston held onto handguns, and there was another “big
shotgun™ in t_he passenger seat. (R. p 993, lines 1-25). Wallace regularly drove his Aunt’s
white 1999 Buick LéSabre', which was missing a passenger’s side mirror, and security .
footage showed that car arriving at the Garners Férry Road complex around lO:OO AM.
R. p. 459; li_ne 14 — p. 460, line 20; R. p. 1666, lines 1-23). Waliace next _drove Diggs
md “Weston from Garners Fefry to Bluff Road aﬁd crossed “into a woode‘d'aréa.’A’ R. p.
994, lihes 1-16). When Diggs asked Wallace about Johﬁson and Pratt, Wallace.
announced their fate by stating that “they were asleep.” (R. p. 688, lines 14-21).

They arrived at é‘swanipy area and Wallace instructed Diggs to “get rid of Ms.
. Westton.” (R. p.‘6904 lines 1-22). Wallace instructed Weston to get out of the car and
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walk with Diggs. (R. p. 995, lines 19-25). She walked down a dirt road until Diggs told
her to walk into the woods. She hesitated. He pushed her. She ran and tripped and fell.
“Then he :shot at [her] more than onée.” After two or three shéts, she was laying in the.
woO s, eyes _closed. (R. p. 996, lines 10-19). | _

Wallace and Diggs drove to Wallace’s residence. (R.Ap. 694, lines 4-15). Wallace
unloaded the car bf guns, drugs and money, and they changed their shirts. (R. p. 694, line
24 —p. 695, line 24). Wallace;s friend Kimberly Cox picked them up, taking Diggs .back
to work at the chicken farm. (R. p. 656, lines 7-11; R. p. 697, lines 7- 12). Cox and
Wallace then ran some errands around Broad River Road, endlng up at the Burlington
Coat Factory (R. p. 657, lines 6-24).

Back in the woods, Weston opened her eyes, took stock of her physical condmon
and walked out to the nearest road. (R. p. 996, line 21 — p. 997, line 6). A farm worker in
a Jeep saw Weston “waving her hands covered in blood” and he picked her up to take her
to tﬁe’ hospital. (R. p. 250, line 2 - p. 251, line 4). Weston told him that she had been shot
by ‘William Wallace and that there were two other victims at her Gamers Ferry Road
'apartment. At the time, she did not know Diggs’ name. (R. p. 997, lines 9-25). The Jeep’s
driver called 911 and was successful in flagging down a passing Sherriff’s Deputy, who
rendered roadside assistance until an ambulance arrived. (R. p. 252, line 18 — p. 253, line
. Westdn also told the Sherriff’s Deputy that Wallace had shot ﬁer. (R. p. 264, lines 18-
24). .

_ | Based upon information gleaned from Weston, law enforcement responded to the
Gamers Ferry Road z_{paﬂment, (R. p. 768, lines 17-25). Corporal Robert Moreland led
the entry into the apartmént, ui;loéking the door and leading 1a_§v ehforcement in clearing
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the apartment. (R. p. 321, lines 3-23; R p. 323, lines &-25). They first found a victim in
~ the back bedroom straight down the hallway . . . leaning back against the bed.” (R. p.
324, lines 4-14). The_nonresponsive.victim appe_ared to have suffered a gunshot wound tol
the head; ‘he made “a death gurgle.” (R. p. 324, lines 14-24). The second victim wasb
fournd “lying face down in the bathroom. He also had the death gurgle PR P35, |
lines 4-10). |

At the hospital, Weston was lucid despite sustaining gunshots in the head and
arm. She made positive photo-lineup identifications of both Wallace»and Diégs from a
gurney. (R. p. 443, line 1 — p. 444, line 25; R. p. 998, line 22 — p. 1003, line 4). Weston
underwent a successful surgery to remove and repair three gunshot wounds to the head _
and afourth to an arm; she testlﬁed to the entlrety of her experlence at trial.! (R. p. 537,
line 3- p. 540, lme 5).

The other two victims, Johnson and Pratt each suffered gunshot wounds to the
right side of the head resulting in irreversible brain damage and death. (R.p. 533,~1in¢ 5-
p. 535, line 11; R. p- 575, lines 1-3). Johnson suffered a gmze wound to the back of his
-'head in addmon to the fatal shot. (R p. 567 lines '1-16). Stlpplmg ev1dent on each
victim's head md1cated that the shots were ﬁred downward from a dlstance of only one-

to- two feet. (R. p. 554, lme 18 ~ p- 566, line 10; R p 572 hne 21=p. 573, lme6 R p-

s, 1mes2l 23).

Richland County Fugitive Task Force simultaneously worked to locate William

Wallacé, seeking assistance from SLED. (R. p. 345, line 11 - p. 346, line 20). Special

' Diggs also testified in great detail to the entirety of he and Appellant’s involvement. R
pp. 662-740). : , '
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Age=nt Diego Nova of SLED’s fugitive unit received the ce_zll from _Richi;nd County and

“submitted an exigent form to T-Mobile in order to obtain Wallace’s cell phone records.
(R. p 495, line 9 — p. 496, line 23;-R. pp. 1198 — 1199). Nova received real-time call
infomat_ion which placed Wallace “somewhere around the Bush River Road area” near
“Duth Square Mall.” (R. p. 499, lines 2-25; R. pp. 1200 - 1209). Law enforcement
assigned to Wallace’s apprehension were radioed to that area and “were able to see Mr.
Wéllace coming out of Burlington Coat Factory.” (R. p. 500, lines 12-25). Wallace was
apprehended on Bush RiQer Rdad, where the Fugitive Task Force was “told over the
radio basically to go to this area, fan out and start looﬁng for the Crown Vic” that they
believed Wallace to be driving. (R. p. 347, line 6 — p. 350, line 14).

A few days later on July 3, 2012, Investigator Michael Laurita respohded to a call
to Tashqnda Toatiey’s residence off of Rosewood DriQe, where he recovered a Hi-Point
nine millimeter handgun from undemealh her mattress. (R. p. 291, lines 10-22). Toatley :
called to report finding the firearm after receiving “sevefal pho_ne calls from Mr. B
Wallace’s family where they were telling her that they had to corﬁe over to her house to
retrieve something of Mr. Wallace’s,” and searching hér house for a reason why. (R. p.
307, lines 19 — p. 308, line 2; R. p. 744, lines 1-25). She recalled W_éllace visiting her
apartment on June 28, 2012. (R. p. 743, lines 3-24); She let him inside unattended and
told him to lock thé door on his Wéy out. (R. p. 308, lines 2-8). That nine millimeter Hi-
Point recovered from undemeat;h Toatley’s rﬁattreés ultimately conclusively tested as a
rﬁatch for the gun that fired the bullets fetrieved from 'Johnson and Préft’s heads. (R. p.

928, line 21 - p. 929, line 14; R. p. 931, lines 9-25).



At trial, the cell phone records obtained pursuant to the exigency request

corroorated thé testimony of other witnesses, including that of Weston and Diggs. '
‘Richiand County Captain Scott McDonald testified that according to 'Appellant’s call T-
~ Mokbile call records and corresponding cell tower coordinates, Appellant ﬁrst- called
Dig g5 on the morning of the murder during the 8:00 AM hour. (R. p. 10517, line 11 —p.
1053, lin€ 15). Appellant made that call near the location where he dropped his Aunt off

at wirk that morning. (R. p. 1053, lines 13-22). The next “significant” call McDonald
testi fied to came from the area near the chicken farm where he next picked Diggs up from
work (R. p. 1054, line 20 - p. 1055, line 5). Appellant’s next phone calls came between
1}0:00 AM and 12:00 PM near the Garners AFerry Road apartment complex late in the

morming, placing him at the crime scene. (R. p. 1055, lines 21-25; R. p. 1058, lines 1-7).



ARGUMENT
'I.  The trial court properly refused to suppress Appellant’s T-Mobile records
where there was no Fourth Amendment Violation. Exigent circumstances
‘required law enforcement to obtain those records without a search warrant
for the purpose of locating and apprehending Appellant, who was armed and

dangerous. Also, no search warrant was needed because Appellant held no
legitimate expectation of privacy in T-Mobile’s business records.

Apprélant’s Suppression Motion

Following jury selection, defense counsel moved to suppress an exigency request
and T-Mobile records. (R. p. 106, lines 2-9; R p. 204, line 24 — p. 2'05, line 4). SLED
served the exigency request on T-Mobile while attempting to locate and apprehend
Appreellant on the aﬁemoon of the incident. 2 (R. p. 27, line 23 — p- 28 Ime 8, R. p. 10,
lines 15-20; R. p. 11, lines 12-18). The trial court previously ordered the State to turn
ov-_er “the exigency order and any recofds obtained from T-Mobile” to the defense based
uporn those records’ relevance in placing Appellant at or near the incident location at the
time of the crimes. (R. p. 39, lines 15-24). The State mtended to use those cell phone
coordmates as cucumstantlal ev1dence at trial. (R. p. 38, lmes 15- 22)

In support of suppression, defense counsel argued ghat at the time of the request to
T—M.—obile,- law énforcement did not possess any information constituting exigent
circmstances sufficient to justify SLED’s circumventiﬁé the warrant requirement.
Coumsel  argued that the following did nc;t meet the exigency requirement: (1) the

apartment c_omplex manager’s testimony that on the date of the incident, law enforcement

? Evidence in the record indicates that Appellant wore an ankle monitor as part of a
probationary requirement. The extent to which law enforcement may have utilized that
GPS monitor to locate Appellant in place of, or in addition to, the real-time T-Mobile
records, that information was properly excluded from the trial record. (R. p. 18, line 20 -
p. 19 line 2 R. p. 167, lines-12-20).
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saici she could report to her tenants tﬁat no ongoing threat existed; (2) that there were
- three victims with gunshot wounds to the head; (3) that two victims were in the process

of dying; (4) and that the third victim had identified Appellant as the shooter. (R. p. 207,

lines i-19; R.p. 212, line 1 - p. 215; line 14) Additional testimony was taken from

Ric]:_ﬂand County Captain Scott McDona'lld who testiﬁed that he “translated . . . the'factsA
of tile crime as [he] knew them at that time” to énother officer Qho w01.11d' thén seek

- SLED’s assistance. McDonald testified tha-t he relayed thé following facts in support of
' the erxigent request: (1) the suspect was armed and dangerous; (2) three people Qvere shot;
(3) two were “gravely” wounded; (4) the suspect “was a threat to the community”; and
(4) they “needed to get him off of the streets A.S.A.P.” (R. p. 217, lines 1-14). The trial
courtadded yet another reason: “that he was out on the run.;’ (R. p. 217, line 15). »

* Defense counselc furthered that the “emergency” listed on the exigem
' circumstances request form did not rh_afch the facts known at the time the request was
made (R. p. 212, line 16 = p; 213, line 11; R: pp. 1198 — 1199). That form reads: “suspect
is armed and dangerous, has shot/killed one victim [and] Vstfuck female victim on the head
* with bandgun. Escaped and is threatening the life of surviving victim and family.” (R. p.
1198!1199); | - | -
‘The trial court denied the motion to sUppre_ss,'arti'culatihg: :

. As to'tile éXigency request,.-l'ddﬁ’t béﬁ;Ve there is enough ’évidehce inthe -
record to determine that the exigency request was not appropriate. The
testimony of a witness who says that some deputy told her what was going
on doesn’t fully encompass the exigency circumstances based upon the

_ information contained in the exigency request and the lack of any

evidence to the contrary as to what was in Agent Nova’s mind at that time.

(R. p.231, lines 12-22).



At trial, Agent Nova testified that he submitted the exigency request foﬁn in “a

life md death situation” as an alternative to obtaini_né a search w.arrant.3 (R. p. 495, lines

18 —25). Nova ihen testified that he served the exigent form on T-Mobile via fax, and

that T-Mobile complied with providing records including “a tower and a sector or a GPS

cooxdinate latitudes and longitude where the. [defendz_mt’s] device is located.” (R. p. 496,

line 17 —p. 497, line 24). Next, the cell phone records were introduced into evidence over
defe.:nse counsel’s renewed objection.” (R. p. 498, lines 2-22).

Nova testified thaf he fofwarded theAT-Mobile records to Richland County, and
that the real-time locations assisted him in locating and Petiiioner for purposes of
apprehension. (R. p. 499, lines 2-14). Later duﬁng the State’s case at trial, Chief -
McDonald testified that Appellant’s c;ell phone records placed him at the Gamers Ferry
Apa_ﬂme_:nt crime scene bet_ween 10:00 AM and 12:00 i’M. (R. p. 1055; lines 21 — 25; R,

p. 1058, lines 1-7).

Starzdard of Review

- “The admlssmn of ev1dence is within the discretion of the tnal court and w111 not
be reversed absent an abuse of discretion.” State v. Gaster, 349 8.C. 545, 557, 564 S.E.2d
87, Q3 (2002). “An abuse of discretion occurs when the trial court’s rulmg is based on an
error- of law or, when grounded in-factual conclusnons is without ev1dent1ary support

State v. Jennings, 394 S.C. 473, 477-78, 716 S.E:2d 91, 93 (2011) (quoting CIark V.

3 Upon the State’s introducing the exigent form, defense counsel initially renewed its
objection, which the court overruled, and which defense counsel ultunately withdrew. (R.
p- 4996, line 24 — p. 497, line 11). - ,
Ap pellant renewed this objection at each relevant point during trial, and agam at the
closes of evidence. (R. p. 819, lmes 11-23; R. p 1043, llnes 14-21; R. p."1044, lines 1-20;.
“R.p.. 1118 lines 9- ]6) _
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Carrell, 339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000)).
More spéciﬁcally, “South Carolina appellate courts review Fourth Amendment
_ detamihations under a clear error standard.” State v. Provet, 405 S.C. 101, 107, 747
~ S.E.Id 453, 456 (2013). “When reviewing a Fourth Amendment search and seizure case,
an zppellate court must affirm if there is any evidence [in the record] to support the
rulimg.” State v. Wright, 391 S.C. 436, 442, 706 S.E.2d 324, 326 (2011); see State v.
Tinchll, 388 S.C. 518, 521, 698 S.E.2d 203, 205 (2010).
A Appellant’s T-Mobile records were admissible because they were obtained
through a va.lid application of the exigent circumstances exception to the search
warrant requirement. S
The Fourth Amendment’s prohibition of unreasonable search and séizure requires
that evidence seized in 4violati0n- of that Amendment be excluded from trial. State v.
Khirwratsaiphon, 352 S.C. 62, 69, 572 S.E.id 456, 459 (2002) (citing Mapp v. Ohio, 367
USs. 6743, 81 S.Ct. 1684 (1961)). “Warrantless searches and seizures are unreasonable
absert a -recognized exception to the warrant requirement.” Staté v. Brown, 401 S.C. 82,
89, 736 S.E.2d 263, 266 (2012) (internal citation omitted).

“Because the ultimate touchstone of the Fourth Amendment is “reasonabléness,”
the wwarrant requirement is subject to-certain exceptidr_ls. State v. Herring, 387 S.C. 201,
210, 692 S.E.2d 490, 494-95 (2009) (citing Katz v. United States, 389 U.S. 347, 357, 88
S.Ct. 507(1967)). The wMt requirement “may be overcome when ‘the exigencies of
the s.ituation make the needs_ of laﬁ enforcement so compelling that [a] warrgntless search
is objectively rea.éonable under the Fourth Amendment.”” Kentucky v. King, _ US. ,

__, 131 S.Ct. 1849, 1856 (2011) (quoting Mincey v. Arizona, 437 U.S. 385, 394, 98 S.Ct.
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24()-8, 2414 (1978)).

“Law enforcement officers afe under no constitutional duty to call a halt -to

criminal investigation the moment they have the minimum evidence to

establish probable cause.” Faulting the police for failing to apply for a

search warrant at the earliest possible time after obtaining probable cause

impqses a duty that is nowhere to be found in the Constitution.
Id. &t1861-62 (holding exigent circumstances rule applies when police do not create the
exigincy by engaging or threatening to Aengage in conduct Qiolétive of the Fourth
Amendment) (quoting Hoffa v United States, 385 U.S. 293, 310, 87 S.Ct. 408 (1966)).

Thus, evidence may be admissible if obtained without first securing a search
warmnt when the State meets its burdeﬂ of establishing the exiétence of (1) probable
causse and (2) circumstances constituting an exception to the general prohibition against
warmantless 'séarches and seizures. State v. Gamble, 405 S.C. 409;’ 416, 747 S.E.ZH 784,
787 (2013) (citing State v. Moore, 377 S.C. 299, 309, 659 S.E.2d 256, 261 (Ct. App.
2008)).

| The circumstances of Appellant’s identification and apprehension undeniably A

satisfy the exigency exception. First, probable cause existed to pursue Appellant as the
' s_hooter. “Probable cause ns defined as a good faith belief that a person is guilty of a crime
when this belief rests upon such grounds as would induce an ordinarily prudent and
cautioqs person, 1_mder the circumstances, to believe likewfse.” Wortman v. City of
Sparanburg, 310 S.C. 1, 4, 425 SE2d 18, 20 (1992). At the time of the exigency
requeest’s issuance, law enforcement had direct knowledge from Weston, a surviving
victim- and eyewitness, tﬁat it was Appellant who shot Johnson and Pratt. Furthermore,

 Weston was 'presenti'when Appellant directed co-defendant Diggs to shoot and kill her,

evera though she did not learn Digg’s name until after the crimes’ completion. Weston
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articilately identified Wallace both at &e time of her foadside recovery and again at the
* hospoial. Based upon that information, law enforcement immediafely departed to the
apar-ment Weston identified. There, they -found the two victims left in grave condition,
just ae Weston had pinpointed. Because Weston provided accurate, articulable facts-
desqdbing the crimes committed, probable _c’ause also existec_i to pursue Appellant, whom |
We§Mn demarcated as the shooter.

Second, Appellant remained at-large at the time the exigent »request was made and
' by al indications was armed, a threat to law enforcement, and a threaf to the cemmunity
at lage. Specifically, the- exigent circumstances exception to the Fourth Amendment’s
protextion against searches conducted without prior approval by a judge or magistrate
reco gnizes that “warrantless entfy by criminal law. enforcement officials may be legal
wheel there is edmpellieg need for ofﬁcieﬂ action and no time to seeure a warrant.” State
v. Br‘own, 289 S. C 581, 587 347 S.E.2d 882, 886 (1986) (quotmg Mzch:gan V. Tyler 436
U.S. 499, 98 S.Ct. 1942 (1978)).

The Umted States Supreme Court has recognized that one exigency
obviating the requlrement for a warrant is the need to protect or preserve
life or avoid serious injury. Brigham City, Utah.v. Stuart; 547 U.S. 398, -
126 S.Ct. 1943, 164 L.Ed.2d 650 (2006). An action is “reasonable” under .
the Fourth Amendment, regardless of the individual officer’s state of
mind, “as long as the circumstances, viewed objectively, justify [the]
action.” Scott v. United States, 436 U.S'.A128,"138,..'98' S.Ct. 1717, 56
L.Ed.2d 168 (1978). A fairly perceived need to act on the spot may justify
entry and search under thé exigent circumstances exception to the warrant
requirement. Schmerber v. California, 384 U.S. 757, 770-771, 86 S.Ct.
1826, 16 L.Ed.2d 908 (1966). The likelihood a suspect will imminently
flee is also ‘an exigency warrantmg such an intrusion. Johknson v. United
States, 333 U.S. 10, 15, 68 S.Ct. 367, 92 L.Ed. 436 (1948). Protecting the
safety of police officers has also been held an exigent circumstance.
Chimel v. California, 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d 685 (1969).
A warrantless search is justified under the exigent circumstances doctrine
to prevent a suspect from fleeing or where there is a risk of danger to

13



police or others inside or outside a dwelling. Minnesota v. Olson, 495 U.S.
91, 100, 110 S.Ct. 1684, 109 L.Ed.2d 85 (1990).

Star ev. Herring, supra at 210, 692 S.E.2d at 494-95.

In Herring, our state Supreme Court héld that exigent circumstances justified an
officer’s looking through a lit window in a éuspect’s garage in the early morning hours
whére that officer knew the suspect’s identity, residence,_vehicle xﬁake aﬁd, and license
tag sumber. Id at 210-11, 692 S.E.2d at 495. In that case, “[p]olice officers were- looking
for a suspected murderer whom they knev;z was -likely to be armed with a deadly
weapon.” Id‘ The court’s rationale focused on the objective reasonableness of that
officer’s need to see if the suspect was in the garage in order to “protect his own safety,
and the safety of the officers around him.

In Riley v. California, __ U.S. _, 134 S.Ct. 2473 (2014), the United States

Supxeme Court opined: “To the extent that a search of cell phoné data might warn

officers of an impending danger, e.g., that the arrestee’s confederates are headed to the -

scere, such a concern is better addressed through consideratioh of case-specific -

excesptions to the warrant'rec-luirement, such as exigent circumstances.” Riley at 2478.
Riley further cites to-AMissouri V. McNeely,- 569 us. _, _, 133 S.Ct. 1552, 1561-62
(201 3), for the proposition that law enforcement may be able to 'rély upon exigeht
circumstances in making a case-by-case detennination of impending danger or imminent
destmruction of evidence as a reason “to search the phone -immediately” without first
obta.ining a warrant. Riley at 2487. |

The specific discussion of cell phone data found within Riley, however, is not

perswasive in the manner argued by Appellant. Riley explicitly dealt with the seizure of a

14
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susgxct’s cell phone and a warrantless search of the cell phone’s actual contcnts.i Id The
Unitd State Sﬁpreme Court’s analysis in Riley therefore onfy relates to the governance »
~of warrantless searches and seizures of property found on or near an arrestee. Riley's
_ distinct application to the prgsenf case is inapposite—Appellant’s issue on appeal
con<erns the pre-arrest accumulation of real-time cell phone coordinates directly from the
service provider for purposes of apprehension. The actual technological contents of the
cell phone are not at issue.

Respondent submits that tﬁe present case indeed aligns with Riley’s dicta
excepted above, and even more closely aligns with the reasoning evident in Herring.
Law enforcement was moving quickly and with reliable information from a surviving
victim. Chief McDonald testified to a simultaneous dispatching of officers. First, they
arrived at the location of Weston"s rescue on Beckham Swamp Road. Then, gleaning
pro.babler cause from Weston that Appellvant was involved as a suspect, McDonald
dispatched officers to the Gamers Ferry Road apartment as well as'initiating outside
atterpts to physically llocate Appeliant. (R. p. 1040, line 1 — p. 1041, line 10). As stated
in the exigent request form, law enforcement had information to believe Appellant was
armed and dangerous. He had gone after three vicﬁm_s in a violent manner. (R. p. 1198 -
1199). Thére existed reason to conéider Aﬁpellant may be oh the run, attempting to
discard evidence of the crimes, or pursuiﬁg additfonal crirﬁin’al activity. The 4po'ssibility of
App ellant undertaking additional injury was made more likely if Api:aellant learned that
Weston had s@ved. Law enforcement had ample reason to act hastily given these
circumsténces, wherein addition;al lives may have been endangered. They also had

additional reason to fear for their own safety in apprehending him.
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When viewing thesg facts utilizing guidanqe found in Herring, inter alia, iaw
enforement possessed ample justification to seek out Appellant’s real-time T-mobile
récords’ Without first obtaining a warrant. See also State v. Abcfullah, 347 S.C. 344; 592
S.E_M 344 (2004) (exigent circumstances justified warrantless s_earch of premises
following suspect’s arrest where officers responded to report of ongoing burglary and
guntfire and where search furthered immediately necessary “dual goals of securing the
scera¢against perpetrators and facilitating assistance to possible victims™).

B. The records are admissible because the Fourth Amendment does not apply to
requests for business records promulgated by T-Mobile

Appellant contends that by summoning his T-Mobile records directly from the
cell phohe pfovider without first obtaining a warrant, it constitutea an illegal searéh. To
eveni reach an analysis of whether exigent circumstances allowed SLED to obtain to‘
recods without a warrant, however, it must be determined that SLED’s request was a
search for purposes of the Fo_urth Amendment’s application. Respondent submits that
SLED’s obtaining those records was not a search. |

~ In this Court’s February opiﬁion,-Staie v. Drayton, 411 S.C. 533, 769 S.E.2d 254
(Ct. App. 2015), it was established that a defendant has no reasonable expectation of
privacy in the historical cell site location data obtained withoﬁt a warrant from his cell
phone carrier:

We recognize recent United States Supreme Court and South Carolina
Supreme Court cases are more stringently viewing electronic surveillance
-vis-3-vis the right to privacy. See United States v. Jones, —U.S. y
132 S.Ct. 945, 949, 181 L.Ed.2d 911 (2012) (finding a global positioning
system tracking device installed on and monitoring a vehicle for twenty-
~ eight days without a valid warrant violated the Fourth Amendment); Kyllo

v. United States, 533 U.S. 27, 40, 121 S.Ct. 2038, 150 L.Ed.2d 94 (2001)
| 16




(finding a thermal imaging device used to scan a home for levéls of heat,
utilized without a warrant, was an unlawful search); State v. Adams, 409
S.C. 641, 646, 763 S.E.2d 341, 344 (2014) (recognizing the. court of
appeals found a constitutional violation when a GPS device was installed
and monitored without a court order, a finding the State did not appeal).

- However, the evidence sought in this case was not obtained via electronic
surveillance; rather, it was sought as business records of Verizon. The
South Carolina appellate courts have not addressed historical cell site
location data under the South Carolina Constitution. Accordingly, we rely
on the federal precedent and find Drayton-did not have a reasonable
“expectation of privacy in his historical cell site location data because he
voluntarily contracted with the cellular provider, thereby-conveying his
cell site location data to the provider who created the records in the
ordinary course of business. See [United States v. Graham, 846 F.Supp.2d
384, 389 (D.Md. 2012)] (explaining courts that have found no expectation

- of privacy in historical cell site location data “have concluded that because
people voluntarily convey their cell site location data to their cellular
providers, they relinquish any expectation of privacy over those records™).

Statev. Drayton, 411 S.C. at 549, 769 S.E.2d at 262-63; reh g denied (Mar. 19, 2015).
Agent Nova sought Petitioner’s “48 lrour subscriber, cell site, historical
infoimaﬁon and GPS Locator” directly from T-lVIobile in ltis exigent request form. (R. p.
1198— 1199). Where Appellant cannot make a threshold determination of a legitimate
expectation of privacyl in connection 'Witlt the business records obtained without a
warrant, Drayton dictates that Appellant was ‘not actually subject to any warrantless
‘search which he now challenges See id. Thus, Appellant i is not, entltled to relief on thlS
1ssu¢. |
| C 'Any error in the tnal court’s fatlure to- snp-gress »the mtroductlonof the cell phone .
records is harmless because the records merely corroborated other compelling and
overwhelming evidence of Appellant s guilt.
Admission of erroneously seized evidence may be harmless error.- State .
Herring, supra at 215, 692 SE2d at 497. The- error will be deemed hannless where

Appellant’s “guilt has been conclusively proven by competent evidence such that no
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otherrational conclusion can be reached.” State v. Gillian, 373 S.C. 601, 610, 646 S.E.2d
872,876 (2007). A determination of harmless error requires a consideration of the case’s
particular facts é.nd other various féctors including, inter alia, whether téstimony was
cumuilative and the presence or absence of corroborating testimony. State v. Clark, 315
S.C.478, 481, 445 S.E.2d 633, 635 (1994). | |
A survey of the direct and circumstantial gviderice demonstrates that the State
présented a case-in-chief demanding a jury to return-a verdiét of Appellant’s guilt beyond
a resasonable. doubt eveﬁ absent the cell bhone records’ admission. Considering the
compelling testimony of surviving victim Weston alone, the jﬁry was presented with
enough eyewitness evidence to find Appellant guilty of each crime charged. As to -
Weston being shot by Diggs at the difection of Appellant—Diggs admitted ﬂle totality of
his actiqqs from the witpess stand. The jury deliberatéd,‘ finding Wallace responsible for
Weston’s attemnpted murder under the theory of _the hand of one is the hand of all.
Moreover, the cell phone records welje-merely cumulative and fully corroborative
' df ealier witnéss testimony. McDonald’s trial testimony utilized dle cell phone records to
shonthat on the morning of the murdefs, Appellant ﬁrsi dropped off his aunt at work at a |
lbcation near the intersection of Two Notch Road and Beltline. (R. p. _1653, lines 12-22).
That. aunt, Vernell Wailace, had alrgédy testified that Ap'pellant drove her white Buick
LeSabre to drop her off at workA “éff Two Nd.tch Rqa ” around 8:00 thét morning. (R. p.
459, line 18 —p. 461, line 6). Next, Mch_mald testified that Appellant made a phone call
s.hortly before 9:00 AM which placéd him near Digg’sworkp‘lace. (R. p. 105'4, line 21 —
p. 1055, line 5). Diggs testified that Appellant picked him up from work shortly éﬁer :
Diggms clo{ckgd in; Diggé usually qlocked in aropﬁd 8:2_0 AM. (R. p. 667, line 16 — p. 668,
18 | |



line 23). The next phone calls show Appellant traveling closer to th_e Garners Ferry Road
crime scene, where phone records showed that he remained between 10:00 A and 12:00
4 PM-(R; p. 1055, line 9 — p. 1056, line 2). This is consistent with Digg’s testimony as
| wel1(R. p. 669, line 9 - p. 67Q, line 7). Weston also testified that she received Johnson’s
“bring the_ money and hurry up” phone call between 10:00 and 10:30 AM. (R. p. 981, line
16 —p. 982, line 5).

There can be no error warranting reversal where the complained-of evidence
merely corroborates other testimony put forward by the State, and where the totality of
the evidence against Appellant is so complete that no other rational conclusion can be

reac hed.’

~ CONCLUSION

For all of the foregoing reasons, it iS respectfully submitted that this Court should
affirm Appellant’s conviction; and sentences for murder, attempted murder, kidnapping
and arméd robbery.

| Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

’ Thaough not argued below, the cell phone records are also admissible pursuant to the
inev-itable discovery doctrine. State v. Spears, 393 S.C. 466, 713 S.E.2d 324 (Ct. App.
2011). As delineated above, substantial probable cause existed with which law -
enforrcement could have obtained a warrant for the real-time records. Accordingly, “the
evid ence would have been found subject to the valid search warrant” regardless of the
exng_ent request. Id. at 434, 713 S.E.2d at 334.
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' ARGUMENT IN REPLY

Did the trial judge err in finding that the exigent circumstances exception to the
search warrant requirement applied in refusing to suppress cell phone records,
including real time GPS locations as well as historical cell service location
information obtained by law enforcement from a cell phone company without a
search warrant or court order? '

. Appellant became a suspeétlhou;s afvt-er4 the cﬁmes took place on June 28, 2012.
That same day Special Agent Diego A. Nova with the South Carolina Law Enforcement |
- State Surveillance and Intelligence Unit requested information from Appellant’s cell phone
provider T-Mobile. " (R. 1198, State’s Exhibit #86). Special Agent Nova did not seek a
search warrant or court order or even a subpoena for the cell phone records. Inétead, Special
Agent Nova obtained the records by use of an “exigency request” which stated, “Suspect is
armed and dangerous,Ahas shot/killed one victim and struck female victim on the head with
handgun. Escaped and is threatening the life éf surviving victim and family!.” (R. 1198,
© State’s Exhibit #86). The request speciﬁcallsf states, “Please provide 48 hour subscriber,
| cell site, historical information and GPS Locator every 15 min for target number 803-404-
8062 to dnovg@ sled.sc.gov.” (R. 1198, State’s Exhibit #86).

Appellant mov_ed to suppress the records: obtained Vfrom T-mobile pursuant to tﬁe
“exigency request.” (R. 191, lines 12-20; R. 199, lines 9-12; R. 204, line 25, - R. -205, lines

1-18). Appellant argued that the circumstances in the present case did not meet the exigent

! The record does not support the assertion of threats in the “exigency request.”
During pre-trial hearings Captain McDonald testified that when he took the search warrant
to the apartment on Gamer’s Ferry Road, he had no information that any suspects had
contacted Weston’s family. (R. 118, lines 3-15). Evidence of threats being made toward
Weston came from co-defendant Diggs who was arrested days after the exigency form was
sent to T-Mobile. (R. 737-738). Additionally, as Appellant had not yet been arrested, he
certainly had not escaped as alleged in the “exigency request.”
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circumstances exception to the requirement for a search warrant. (R. 212-213). The judge
denied the motion to suppress. The judge did not rule, nor did the State argue that a search
warrant was not needed because Appellant did not hold a legitimate expectation of privacy
in the cell phone records. Instead, the judge ruled:

As to the exigency request, I don’t believe there is enough evidence in the

record to determine that the exigency request was not appropriate. The

testimony of a witness who says that some deputy told her what was going

on doesn’t fully encompass the exigency circumstances based upon the

information contained in the exigency request and the lack of any evidence

to the contrary as to what was in Agent Nova’s mind at the time. The

motion to suppress the exigency request is denied, and the motion to

suppress the cell phone is denied.

(R. 231, lines 12-23).

The trial judge erred in finding that the exigent circumstances exception to the
warrant requirement applied in refusing to suppress cell phone records, including real time
GPS locations as Weﬂ as historical cell service location information obtained by law
enforcement ﬁorﬁ a cell phone company without a search warrant or court order. “In

criminal cases, this Court only reviews errors of law.” State v. Gamble, 405 S.C. 409,

415, 747 S.E.2d 784, 787 (2013) (citing State v. Jacobs, 393 S.C. 584, 586, 713 S.E.2d

621, 622 (2011)). “On appeals from a motion to suppress based on Fourth Amendment
grounds, this Court applies a deferential standard of review and will reverse if there is

clear error.” State v. Tindall, 388 S.C. 518, 521, 698 S.E.2d 203, 205 (2010) (citing State

v. Khingratsaiphon, 352 S.C. 62, 70, 572 S.E.2d 456, 459 (2002)). However, this Court

reviews questions of law de novo. State v. Whitn¢r, 399 S.C. 547, 552, 732 S.E.2d 861,

863 (2012) (citations omitted). The trial judge’s refusal to suppress the cell records in



violation of Appellant’s Fourth Amendment rights under both the State and Federal

Constitutions is an error of law requiring reversal.

Respondent argues that the exigent circumstances exception to the- warrant
requirement applies because, . . . Appellant remained at- large at the time the exigent
request was made and by» all indications was armed, a‘ threat to law enforéement, and a thfeat
to the community at large.” (Initial Brief of Resﬁorident p- 13). The circumstances in the
present case do ﬂot constitute exigént circumstances Justxfymg thé \A}arréntless search of the
real time GPS locations or the historical cell site service locations. While there may be
circumstances where the exigencies of the situation make the needs of law eﬁforcement s0
compelling that a warrantless search is objectively reasonable under the Fourth Amendment

in regard to GPS location information, See Riley v. California, --U.S.—, 134 S.Ct. 2473, 189

L.Ed.2d 430 (2014), such circumstances are not present in Appellant’s case. As to historical
cell site service location information, however, it is difficult to imagine any circumstance -

that would justify a warrantless search based on the exigent circumstances exception.

Real Time GPS Location Information

The real time GPS location information obtaine_d by law enforcement, without a

warrant, was the functional equivalent of a GPS tracking deviqe. In United States v. Jones,
--U.S.--,132 S. Ct. 945, 949, 181 L. Ed. 2d 911 (2012) the Court wrote, “We hold that the
Government's installation of a GPS device on a target's vehicle, and its use of that device
to monitor thé §ehicle‘s moveménts, constitutes a ‘search.”” (footnote omitted).

Respondent’s reliance on State v: Drayton, 411 S.C. 533, 769 S.E.2d 254 (Ct.App. 2015)

reh'g denied (Mar. 19, 2015), in regard to the real time GPS location information is
5



misplaced because Drayton involved only historical cell service location information
rather than GPS information. The historical cell service }location information obtained in
the present case is discussed below. The present case is also distingﬁished from Drayton
by the fact fhaf law enforcement in Drayton obtained search warrants for the historical
cell service location information. The records in the ,presént case were obtained by a
faxed “exigent request.”

If law enforcement had requested a search warrant for the GPS location
information in order to.locate and arrest Appellant, without any showing that Apﬁellant

was evading arrest or fleeing, the request should have been denied. As the Maryland

District Court noted in In re Application of U.S. for an Order Authorizing Disclosure of

. Location Info. of a Specified Wireless Tel., 849 F. Supp..2d 526, 585 (D. Md. 2011):

There is no precedent for what the government seeks: the right to cobtain
location data without any demonstration of the subject's knowledge of, and
attempt to avoid, an arrest warrant. While courts routinely authorize
location data where there is a demonstration under Rule 41(c)(1) that a
defendant is fleeing to avoid prosecution and a few courts have authorized
other types of surveillance in aid of an arrest warrant under. All Writs Act
where diligent law enforcement techniques have failed or been frustrated,
no court under any rubric has approved a warrant or order for location data
on the simple showing of an outstanding arrest warrant and the possession
of a cell phone by the subject of the arrest warrant. See, e.g., In the Matter
of the Application of United States for an order: (1) Authorizing Use of a
.Pen Register and Trap and Trace Device, (2) Authorizing Release of
- Subscriber and Other Information, (3) Authorizing Disclosure of
Location-Based Services, 727 F.Supp.2d 571, n. 22 (W.D.Tex.2010)
(stating that, in a case in which the government seeks location data to track
.a person so that an arrest warrant may be executed, the warrant affidavit
must demonstrate the existence of the arrest warrant and probable cause to |
believe that the phone is in the possession of the fugitive ) (emphasis
added); In the Matter of Application for an Order Authorizing the :
Installation and Use of a Pen Register, 439 F.Supp.2d 456 (denying
government's application for an order authorizing access- to prospective
cell site information where the government failed to submit an affidavit-




attesting to the facts in the application, including the defendant's fugitive

status).

In the present case law enforcement conducted a warrantless search to obtain the
GPS location information. Exigent circumstances did not exist innj;he_: present case to justify
the warrantless search. The exigent circumsta_i_lces doctﬁne perides an excepﬁon to the
Fourth Amendments f)rot’ectionAagainst WanantleSs séé.rcheé,_ but only where, from an
objective standard, a compelling ‘nee'd for ofﬁcial.actioﬂ and no time to secure a
warrant exist. State v. Brown, 289 S.C. 581, 587, 347 SE.2d 8823 886 (1986) (quoting
Michigan v. Tyler, 436 U.S. 499, 98 S.Ct. 1942, 56 L.Ed.2d 436 V(19-78)) (emphasis
added). In discussing exigent circumstances in the context of a warraﬁtless arrést inside

a home the Court in Welsh v. Wisconsin, 466 U.S. 740, 749-50, 104 S. Ct. 2091, 2097-

. 98,80 L. Ed. 2d 732 (1984), wrote:
Prior decisions of fhis Court, however, have emphasized that exceptions to
the warrant requirement are “few in number and carefully delineated,”
United States v. United States District Court, supra, 407 U.S., at 318, 92
S.Ct.,, at 2137, and that the police bear a heavy. burden when
attempting to demonstrate an urgent need that might justify warrantless
searches or arrests. ’ . ~
Included in the “few in number and carefully delineated” exceptions where the exigencies of
the situation make the needs of law enforcement so compelling that a warrantless search is

objectively reasonable under the Fourth Amendmenf are: 1.) hot pursuit of a fleeing felon,

United States v. Santana, 427 U.S. 38, 42-43, 96 S.Ct. 2406, 2409-2410, 49 L.Ed.2d 300

(1976); 2.) destruction of evidence, Schmerber v. California, 384 U.S. 757, 770-771, 86

S.Ct. 1826, 1835-1836, 16 L.Ed.2d 908(1966); and 3.) danger to ﬁolice or to others inside or



outside a dwelling, Minnesota v. Olson, 495 U.S. 91, 100, 110 S.Ct. 1694, 109 L.Ed.2d 85

- (1990).

First, there is no evidence that law enforcement did not have time to seek a search
warrant for the cell phone records. The police were able to promptly secure a search
warrant for the apartment on Garner’s Ferry Road where two victims were located?. (R.
1040, lines 12-17).  Respondent argues that, “The circumstances of Appellant’s
identiﬁcation' and apprehension undeniably satisfy the exigency requirement.” (Brief of
Respondent p. 12). Respondent then argues that, ... Appellant remained at- large at the
time the exigent request was made and by all indications was armed, a threat to law
enforcement, and a threat to the community-at large.” (Initial Brief of Respondent p. 13).

While Appellant was “at-large” whilc the police were attempting to :locate and
arrest him, they were not in hot pursuit. As discussed above, law enforcement had no

. infbrfnation that Appellant was about to flee or was trying to evade arrest. Ai)pellant was
ar’rested,v without incident, after leaving the Burlington Coat Factory on Bush River Road.
(R. 1041, lines 7-16). Tﬁere was no evidence that the warrantless search was needed to
prevent the destruction of evidence. |

-While Appellant was suspected of being involved in a violent crime and police
had an arrest warrant for Appellant, there was no evidence that he was a threat to law
enforcement or the community. There was no evidence that Apcellant remained armed.

When Corporal Hayhurst was asked if, at the time of arrest, he knew whether the

2 Arguably, the exigent circumstances exception to the warrant requirement would have
applied to the search of the Garner’s Ferry Road apartment because law enforcement
reasonably believed persons within the apartment were in need of immediate aid. Mincy
v. Arizona, 437 U.S. 385, 392, 98 S.Ct. 2408, 57 L.Ed.2d 290 (1978).
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- Appellant was armed or not, the Corporal answered, “No, Ma’am.” (R. 355, lines 21-23).
The warrantless search of Appellant’s cell phone records constituted a violation of the -
Fourth Amendment. The State failed to meet its burden to justify the warrantless search

pursuant to the exigent circumstances exception.

Historical Cell Service Location Information

In addition to the GPS location information, law enforcement also obtained
historical cell service location information without a warrant. The historical cell service
location information placed appellarit near the scene of the crime. Respondent argues,

* relying on State v. Drayton, 411 S.C. 533, 769 S.E.2d 254 (Ct.App. 2015), reh'g denied

(Mar. 19, 2015), that Appellant had no expectation of ‘privacy in the historical cell site
location data obtained without a warrant from his cell phone. (Brief of Respondent p.
16). In Drayton the Court of Appeals wrote:

Under our analysis of the cases interpreting the United States Fourth

- Amendment, we find Drayton did not have a legitimate expectation of
privacy in his historical cell site location records. First, the Stored
Communication Act requires only. a showing of “specific and
articulable facts” is necessary for the issuance of a search warrant. See 18
U.S.C. § 2703(d) (Supp.2014); see- generally Elizabeth Elliott, United
States v. Jones: The (Hopefully Temporary) Derailment of Cell-Site
Location Information Protection, 15 Loy. J. Pub. Int. L. 1, 3 (2013)
(“Currently under the Stored Communications Act., criminal
investigators can obtain cell-site location data with only a showing of
‘specific and articulable facts'.” (quoting:§ 2703(d))).

Second, the federal courts have found no expectation of privacy in
 historical data records. See United States v. Graham, 846 F.Supp.2d
384, 389-90 (D.Md.2012)(stating “[a] majority of -courts ... have
concluded that the acquisition of historical cell site location data
pursuant to the Stored Communications Act's specific and articulable
facts standard does not implicate the Fourth Amendment”). =~ But  see
Tracey v. State, 152 So0.3d 504, 515 (Fla.Sup.Ct.filed Oct. 16, 2014)
(noting “as to ‘historical’ cell site location information, the federal
9 ,




courts are in some disagreement as to whether probable cause or simply
specific and articulable facts are required for authorization to access such
information™).

411 S.C. at 547-48, 769 S.E.2d at 262. The finding by the Maryland District Court cited

in Drayton, United States v. Graham, 846 F.Supp.2d 384, 389-90 (D:Md.2012), was

reviewed by the Fourth Circuit Court of Appeals in United States v. Graham, No. 12-

4659, 2015 WL 4637931, at *8 (4th Cir. Aug. 5, 2015). The Fourth Circuit wrote:

We hold that the government conducts a search under the Fourth
Amendment when it obtains and inspects a cell phone user's historical
CSLI [cell site location information] for an extended period of time.
Examination of a person's historical CSLI can enable the government to
trace the movements of the cell phone and its user across public and
private spaces and thereby discover the private activities and personal
habits of the user. Cell phone users have an objectively =~ reasonable
expectation of privacy in this information. Its inspection by the
government, therefore, requires a warrant, unless an established
exception to the warrant requirement applies. ‘

The Fourth Circuit found the privacy conéems with historical cell site-location
infofmation were even greater than the privacy concemns addressed in Jones with regard to
GPS monitoring writing, “The privacy interests affected by long-term GPS monitoring, as
identified in Maynard and the Jones concurrences, apply with equal or greater force to

historical CSLI for an extended time period. See Commonwealth v. Augustine, 4 N.E.3d

846, 861 (Mass.2014) (“CSLI implicates the same nature of privacy concemns as a GPS

tracking device.”).” United States v. Graham, No. 12-4659, 2015 WL 4637931, at *11
(4th Cir. Aug. 5, 2015). The Court noted that the cell phone was carried on the person

rather than the GPS device in Jones that was attached to the automobile.

Other courts have come to similar conclusions. State v. Earls, 214 N.J. 564, 70

A.3d 630, 642 (N.J.2013) (reasonable expectation of privacy in location of cell phones);

10



Tracey v. State- 152 So.3d 504, 526 (Fla.2014) (objectively reasonéble expectation of

privacy in “location as signaled by one's cell phone™); In re Application of U.S. for an

Order Authorizing Disclosure of Location Info. of a_Specified Wirelgss Tel., 849
F.Sﬁpp.2d 526, 539 (D.Md.2011) (“reasonable expectation of privacy both in [subject's]

location as revealed by real-time [CSLI] and in his movement where his location is

subject to continuous tracking over an extended period of time, here thirty days™); In re

Application of U.S: for an Order Authorizing the Release of Historical Cell-Site Info. (In

re Application (E.D.N.Y)), 809 F.Supp.2d 113, 120 (E.D.N.Y.2011) (“reasonable

expectation of privacy in long-term cell-site-location records™).

The Eleventh Circuit found a distinction between the GPS monitoring information
and historical cell site location information finding, as the South Carolina Court of Appeals

found in Drayton, no expectation of privacy in the later. See United States v. (Quartavious)

Davis, 785 F.3d 498 (11th Cir.2015). The Fifth and Sixth Circuits reached a similar

conclusion. See In re Application of U.S: for Historical Cell Site Data , 724 F.3d 600

(5th Cir.2013); United States v. Skinner, 690 F.3d 772 (6" cir. 2012). The present case is

distinguished from the federal cases because in each of those cases the records were

obtained pursuant to a court order. The orders in Davis and_In re Application of U.S. for
Historical Cell Site Data were.issued pursuant to 18 U.S.C. § 2703(c) requiring a
showing of specific and articulable facts showing that there- are reasonable grounds to
believe that the records or other information sougﬁt are relevant and material to an
ongoing cnmmal investigation. There was no court order in the present case. The

records in Drayton were obtained by a search warrarit. " There was no search warrant in

the present case. Based on the Fourth Circuit’s ruling in Graham, this Court should find
: 11



that a person has a reasonable expectation of privacy in historical cell site location
information and require law enforcement to seek a search warrant in order to obtain these

records.

In the present case Special Agent Nova circumvented the search warrant process, the
court order process and even the subpoena process to obtain ’Appéllant’s cell phone records.
The exigent circumsténces exception to the warrant requirement does not apply to the
historical cell site service locations. As to the real tirne GPS location information, there is
no evidence that police did not have time to seek a search warrant and no evidence that
Appellant was about to flee or Was trying to evade arrest. The unlawfully seized records

should have been suppressed at trial. The failure to suppress requires a new trial.
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CONCLUSION

Based on the above argument and the argument contained in the inital brief,
Appellant’s conviction and sentence should be reversed and the case remanded for a new
trial.

Respectfully submitted,

Appellate Defender

ATTORNEY FOR APPELLANT.

This 7th day of October, 2015.
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