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Pursuant to Rule 240(e), SCACR, Appellant submits this Return to Respondents' Motion 

to Dismiss Appeal. The grounds for this motion are that the ruling appealed from is a final 

judgment that terminates this particular proceeding. Thus, it is not interlocutory, and this appeal 

should not be dismissed. 

FACTUAL AND PROCEDURAL BACKGROUND 

This is an appeal from an Order of the Appellate Panel of the South Carolina Workers' 

Compensation Commission. This case originally came before the Single Commissioner on a 

Form 50 filed by the Claimant. This was a denied case. Before the Single Commissioner, 

Claimant contended that she suffered a compensable injury by accident to her left leg (ankle) on 

May 5, 2011, when she missed a step and fell in an employer provided parking garage. Claimant 

also alleged that her average weekly wage should be $753.60 with a corresponding compensation 

rate of $502.42, because of a pre-injury transfer within the hospital that resulted in a: wage 

mcrease. 

A copy of the Single Commissioner's Order is attached as Exhibit A. The Single 

Commissioner determined that Claimant suffered a compensable injury by accident, and awarded 

Claimant temporary total disability compensation as well as payment of causally related medical 

treatment, mileage, and prescription medication. (Ex. A at II.) However, the Single 

Commissioner determined that Claimant's proper average weekly wage was $585.04 with a 

corresponding compensation rate of$395.05. (Ex. A at 10.) 

Cross-appeals followed the Single Commissioner's ruling. Claimant appealed that part of 

the Order setting the average weekly wage at $585.04 and compensation rate at $390.05. 

Defendants appealed those parts of the Single Commissioner's Order finding that Claimant 

suffered a compensable injury, and several rulings concerning evidence proffered by Claimant. 
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The Appellate Panel's Order, which IS attached as Exhibit B, affirmed In full the Single 

Commissioner's Order. (Ex. Bat 13.) 

This appeal follows the Order of the Appellate Panel affirming the Order of the Single 

Commissioner regarding Claimant's average weekly wage and compensation rate. 

ARGUMENT 

Respondents argue that this appeal is interlocutory, and should therefore be dismissed. It 

IS true that a party may only appeal from final judgments of the Workers' Compensation 

Commission. The South Carolina Supreme Court recently stated that, "we note our long-

standing rule that the APA governs the review of administrative agency matters, and is 

controlling over any provisions that conflict with its terms." Bone v. Us. Foodservice, Op. No. 

27153 (S.c. Sup. Ct. filed Aug. 1, 2012) (Shearhouse Adv. Sh. No. 26 at 113) (reh 'g granted 

Sept. 14,2012) (citing Lark v. Bi-Lo. Inc., 276 S.C. 130, 132,276 S.E.2d 304, 305 (1981)). The 

Court further stated that "S.c. Code Ann. § 1-23-61 O(A)( 1) (Supp.2009) of the APA allows 

judicial review only from "final decisions" of the ALC." ." Id. (citing Char/otle-Mecklenburg 

Ho.spital Authority v. South Carolina Department qf Health and Environmental Control, 387 

S.C. 265, 692 S.E.2d 894 (2010)). In Charlolle-Alecklenburg the Court stated that a "final 

judgment disposes of the whole subject matter of the action or terminates the particular . . 

proceeding or action. leaving nothing to be done but to enforce by execution what has' been 

determined." Charlolle-Mecklenhurg Hospital Authority v. South Carolina Department of 

Health and Environmental Control, 387 S.c. 265, 267, 692 S.E.2d 894, 895 (2010) (citing Good 

v. Har(ford Accident & indem. Co., 201 S.c. 32,21 S.E.2d 209 (1942)) (emphasis added). 

The judgment of the Appellate Panel in this case is a final judgment because their Order 

terminates this "particular proceeding or action." The Respondents assert that the Appellate 
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Panel's Order is not final because Appellant may be entitled to further beriefits not provided for 

in either the Single Commissioner's Order or the Appellate Panel's Order. However, this 

reasoning is flawed. Appellant's entitlement to further benefits under the Act, a determination as 

to maximum medical improvement, permanency, etc., would necessarily require another 

proceeding. To obtain a ruling on these issues, Appellant would be required to file another Form 

50 requesting a new and different hearing before a Commissioner. The Appellate Panel's Order 

finally decided all issues that were before the Single Commissioner in this particular 

proceeding. Any further issues that may come before the Commission would be decided in a 

different proceeding. 

Since the Appellate Panel's Order finally decided all issues before the Single 

Commissioner on this Form 50, the Order is a tinal judgment from which an appeal may lie. 

Thus, this appeal should not be dismissed as interlocutory. 

CONCLUSION 

For the reasons stated herein, Appellant's appeal is from a final judgment and should not 

be dismissed as interlocutory. 

Lexington, SOl~Carolina 
October c3P , 2012 

" T mas P. Bellinger 
-~-------McWHIRTER, BELLINGER & ASS 

I 19 E. Main Street 
Lexington, SC 29072 
(803)-359-5523 

Attorney for Appellant 
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JOHN P. MEADORS 
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Thank you for your assistance in this matter. 

TPB:dlp 

Enclosures RIEcrWV'T~n 
OCT 3 0 2012 
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Exhibit A 

ORDER 
OF 

THE SOUTH CAROLINA WORKERS' COMPENSA nON COMfvllSSION 
WCC FfLE NO. I 105986 

Pamela E. Proud, 

Claimant, 

-\"s- ) DECISION AND ORDER 
) 

Palmetto Health Richland, ) 
) 

Emplo~'eL ) 
) 

) 
Key Risk Management ) 
Serl"ices. Inc.. ) 

) 

Carrier. ) 
Defendants ) 

-----------) 

Hearing: 

Appearances: 

Purpose of Hearing: 

Decision and Order: 

Filed: 

Columbia, South Carolina on August 17, 2011. 

Elizabeth Mci'vlahon Pentz. Esquire, McWhirter. Bellinger 
& Associates, P.A .. Claimant and 

Michael E. Chase. Esquire. Turner. Padget. Graham & Laney, 
P. A .. EmployeriCarrier. 

To determine issues raised on the Forms 50 and 51. 

By G Bryan Lyndon. Commissioner. 

November 29. 2011 



CLAIMANT'S APA SUBMISSIONS 

APA # MEDICAL PROVIDER OATES PAGES 

I. Palmetto Health Richland 05/05111 I - 38 

2. Da,id K I.ee, M 0 05/12/ I I - 07/21 III 39 - 51 
Carolina Onhopaedic & Sports Medicine 

3. Lexington Medical Center 06113111 52-53 

EMPLOYER/CARRIER APA SVBMISSIONS 

APA # MEDICAL PROVIDER OATES PAGES 

4. Lexington Family Practice O':>/IY/Ug-04/04iI154-61 

CLAIMANT'S EXHIBITS 

5. 2010 Wage mformation: 

6 2011 Wage information (AWW $75360: CR $502.42): 

7. MAP/PHOTOS: Palmet10 Health Richland Campus, Orientation material, Photographs 
(accident location): 

8. 051051 II Claimant cell phone record (803-206-8461) to Jud\' Hardebeck (803-352-1600) 
(':>A':>am): 

*ED Management & Suppon StafT phone list included: 

9. 05105111 Jud\· Hardebeck email to Claimant with schedule (10: l3arn): 
*lncludes 05/07111 & 05/09111 email exchanges in response 

to. U5(05/11 ClaImant Facebook post regarding accidel11 (II: I gam): 

II. 05/051 J I Employee Occurrence Intake form (4 24pm): 

12. 05/05/11 Email Palmet10 Health Employee Health Dept. Confirmed EOI form completed 
(4:31 pm): 

13 05/05/11 Claimant text to Jordan Alta regarding accident (3:01pm): 



14. Brazand Robinson-Thomas email to Claimant: ;'Have \·ou heard back from Healthworks 
~·et'! .. : 

15. 05/13/1 I Brazand Robinson-Thomas email to Claimant: Acknowledged Claimant's 
conversation with Debb\ Harden previous week regarding accident: 

I (i Claimant email updates acknowledged accident/updated information to employer; 

17. OSII(,1I1 Debby Harden letter - ad\'ised no workers' compensation claim: 

18 0(,/06111 Tumer Padget PA correspondence to MBA P.A. with 05-05-11 Employee 
Occurrence Intake/OS-U5-11 Palmetto Emergency record printed 05-20-11/05-24-11 Form 
12-:\IOS-24-11 email from Debbie Harden (Work Comp Case Mgr) To Key Risk & 
Palmetto Health: and . 

II). Claimant left ankle photographs. 

EMPLOYERJCARRIER EXHIBITS 

20. Palmetto Health Employee Health Pre-Placement Health Questionnaire Dated 5/311 0 - 5/4/10 

21. Statement of Debby Harden, RN dated 5114/11: and 

22. Medical Summary dated 7/27111. 

snpULA nONS 

The parties sti pulated to the following matters: 

I. The Commission retained proper jurisdiction to hear the matters presented; 

2. The parties consented to \'enue in Richland COW1ty: 

3. The parties received proper notice of the August 17, 20 II hearing. All parties were 
represented bY Counsel: 

4. This matter came before the Commission on the Claimant"s Form 50 and 
EmplOYer/Carrier's form 51. 

5. The Commission's file, Commissioner's notes, and the Administrative Procedures 
Act submissions are part of the record. 



OBJECTIONS 

None. 

STATEMENT OF THE CASE 

Claimrull alleged a May 5, 2011, il~ury to her left leg (ankle) arising out of and in the course 

of her employment. She requested causall~' related medical treatment and temporal)' total disability 

compensation from Ma~· 6, 20 I I, to present and on a running award under the Act. 

Claimant worked as a Registered Nurse at Employer. Claimant parked in an employer­

pro,·ided parking garage. Claimant contends that as she walked through the parking garage, she 

missed a step which caused her len ankle to roll. Claimant fell forward onto both knees. She sought 

treatment at Palmetto Health Richland, Carolina Orthopaedic & Sports Medicine, and Lexington 

Medical Center Claimant was still in physical therapy treatment under David K Lee, M.D., of 

Carolina Orthopaedic & Sports Medicine as orthe date of this hearing. 

Claimant's counsel argued that as a post Jul~' L 2007, medically complex case, the Claimant 

established her burden of proof under S. C. Code Ann. §42-1-160(E) Counsel asserted that the Dr. 

Lee's medical records provided medical causation that Claimant informed Dr. Lee she fell in 

Employer's parking garage, causing her left leg (ankle) injun·. Opposing counsel relied upon 

contrary evidence that Clai mant had eight (8) previolls bilateral foot sllrgeries. 

Claimant's counsel provided further evidence that Claimant's injury arose out of and in the 

course of her employment through an Employee Occurrence Intake Form, facebook posting, and text 

message. 

Employer/Carrier asserted that Claimant did not incur an injury arising out of and in the 

course of her employment. Employer/Carrier stated that Claimant injured her ankle on a level 



surface. Emplo\er/Carner further contended that Claim:m(s stOf\' later changed to state she was 

walking dOWll the parking garage steps when she was injured 

EVIDENCE OF THE CASE 

The Commission's file became a part of the record without exception. The Claimant began 

work at Emplo\'er May 7, 20 I () The Commission heard the follo\ving testimony in order presented: 

Claimant, Pamela E. Proud: Jennifer Sorrenti: Judy Hardebec\;:: and Brazand Robinson Thomas. 

Claimant worked as a Registered Nurse. She missed a ster in the employer's parking garage 

atter training on Ma\ 5.20 II. and injured her left leg (ankle) She reported her injury immediately 

bv telephone to Judy Hardebeck. However. more than one (I) week after her accident, the 

ElllplO\er's Workers' Compensation case manager. Debby Harden, informed Claimant via a letter 

that Palmet10 Health Richland did not find her injurv compensable under the Act. To date. Workers' 

Compensation has paid mileage and prescription reimbursement but it has not paid weeklY benefits. 

Dr. Lee had Claimant out of work as of the date of this hearinf!. 

Pamela E. Proud 

The Claimant began work for the Employer in 2006. left and returned in 2010. (Tc Pg. 9, 

II. 9-11). She transferred from Baptist to Richland and 1\ as in orientation training in May 2011 when 

the accident occurred (Tr Pg. 9. I L 12 - 17). This began May 2, 20 II. (Tr. Pg. 9, In. 25 - Pg. 10, 

In.4. She parked in the emplo\ee parking garage and attended gl ucometer training May 5,20 11; and 

left appro:\imatel\ 940 (Tr Pg. 10, In. J 9: II. 5 -I G) Claimant spoke to co worker Jennifer Sorrenti 

prior to her training meeting (Tr. Pg. I L 12-17). Claimant walked to the parking garage (Tr. Pg. 

I I. 21-22). She missed a step at the curb and "fell fomard onto both of m~' knees and my pal ms or 

heels of Ill" hands that the ankle t\\'isted vef\' badl\," (Tr. Pg. 12, II. 1 - 6). 
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The Claimant spoke with Judy Hardebeck who pro\'ided Claimant a wheelchair at the 

emergency room. (Tr. Pg. 12, In. 15 - 25: Tr. Pg 13, II. 24-25) Claimant testified that she informed 

Ms. Hardebeck '·that I missed a step.lt]he ankle rolled and I fell forward. (Tr. Pg. 14, 11.8-9). The 

Claimant informed any attending emergency room personnel that her accident "occurred in the 

employee parking garage and that I missed a step. (Tr. Pg. 14, II. 22-25). 

The Claimant testified that she posted details of her accident on her facebook accoWlt froni 

her cellular telephone during the emergency room \\ ail. (Tr. Pg I (" In. 22 - Pg. 17, In. 5; CI. Exhibit 

F) She also sent a text message yia cellular telephone to a former manager, Elta Jordan, that 

mentioned the missed step. (Tr Pg. 19, II. 1-21: CI. Exhibit 1) The Claimant completed an 

Employee Occurrence Report via telephone. (Tr. Pg. 2n, II. 1(1-20; C1. G). Further, she reported the 

missed step to Dr. Lee on Ma\ J 2, 20 J I. (Tr Pg. 22. II. 23-24: Cl. APA pg. 39). 

On cross-examination, CI ai mant testi fied to prior foot surgeri es, prior workers' compensation 

claim, and that her n:hicle '\"as parked a few spaces from the elevator where she exited to the 

employee parking garage. CTr. Pg. 27-29). Claimant stated she reported the missed step to 

emergency room personnel despite the absence of 'step' mentioned in the report. (Tr. Pg., In. 21-

pg 30. In. 18) She also reponed the missed step to Palmetto Health Richland Nurse Case Manger 

for Workers' Compensation, Debby Harden; and Nurse Manager, Brazand Robinson. (Tr. Pg 31, 

In.IO-pg.32.ln{j) 

Jcnnifel'Son'enti 

Jennifer Sorrenti. Claimant's coworker. testified she met Claimant in 2007 and they were 

friends (Tr. Pg 41. II. 12-1 'J) Ms. Sorrenti stated that the Claimant sent her cellular telephone text 

messages, one with a photograph, regarding her fall from the missed step. (Tr. Pg. 42, In. 17 - pg 



-B. In. 2) Ms. Sorrenti discllssed the accident details, including the missed step, again after II :OOpm 

on l\'la\ 5,2011. (Tr Pg. 43.11 (, - 22) 

On cross e.\aminatioll, Ms. Sorrenti admitted. again. her friendship with the Claimant and 

that she was on a leave of absence recenth' from Palmetto Richland, but took a new job in the 

interim. (Tr. Pg. 4(', In. 8 - pg 47, In 2). 

Judy Hardebeck 

Judy Hardebeck. PalmeLto Richland Emergenc\' Room Educator. testified that Claimant 

contacted her about falling and wanted her to meet at the emergency room. (Tr Pg. 49,11. 7-18). Ms. 

Hardebeck stated ;'1 don't recall anything about thal.·' when asked if Claimant reported missing a 

step. (Tr. Pg 49. In. 19- pg 50. In I). 

On cross e.\amination, Ms. Hardebeck. the ER Educator. remembered giving Claimant a tour. 

but did not remember that Claimant was present for glucometer training or what scrubs Claimant 

"'Ore on MayS. 20 II. (Tr Pg. 51.11. 20-2J) Ms. Hardebeck testified she worked for the Employer 

for thirteen (13) vears and \\as familiar with the Emplo~'e( s policies. (Tr Pg. 52, ll. 2-23) However, 

she did not initiate an incident form when Claimant arrived at the emergency room. (Tr Pg. 53, II. 

5-11). Ms. Hardebeck admitted that the Claimant called her right after she left orientation. (Tr Pg. 

53. II. 1-4) However. Ms. Hardebeck did not recall any specifics about where or how Claimant fell. 

(T r. Pg 53. In. 12 - pg. 5"1. In 13) 

Debby Harden 

Debby Harden. Palmetto Health Richland Nurse Case Manager for Workers' Compensation, 

testified that Claimant contacted her on May 5. 20 II, for assistance in securing an orthopaedic 

appointment who needed workers' compensation verification. (Tr. Pg. 55, I\. 18-23) Ms. Harden 
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discussed the accident details \\'ith the Claimant but did not initiate an incident report (Tr. Pg. 56, 

In. -t - 22). HO\\eyeL Ms. Harden stated she would have "initiated those questions just out of 

routine. I ask if there' s une\'en surface. stairs. substance on the ground. anv obstacles. And she said 

IClaimant! she, not to her knowledge, that she just rolled her ankle" (Tr. Pg 56, 11.11-15.) Ms. 

Harden testified that "nonnallv it' s [first occurrence report] done either by the employee themselves 

or with the aid of their manager or someone else in the - -,. (Tr. Pg. 55, In. 24 - pg. 56, In. 3). 

Further. Ms Harden ackno\\ledged that there \\as nothi ng on the Ii rst occurrence report about a step. 

(Tr. Pg. 57, In. 25 - pg. 58. In2) 

On cross esamination. Ms. Harden admitted that she is the first in line for workers' 

compensation notification. (Tr Pg. (, I. In. I X - pg. (,2. In. 3) She testified repeatedly that Claimant 

reported her accident on the day of the accident. (Tr Pg. 59, In. <) - pg. 61, In. 6: Tr. Pg 67, II. 6-8) 

Brazand Robinson Thomas 

Brazand Robinson Thomas, Palmetto Health Richland Emergency Department Nurse 

t\'langer. testified that she assisted Claimant in filling out an incident report. (Tr Pg. 70, In. 16 -pg. 

71.ln 21) Ms. Thomas documented that "Per Pam. she '\alked out of the elevator, walking to the . 

care and rolled her ankle and fell fomard.'· <Tr. Pg. 71.11.8-10: CL E.\. G). Ms. Thomas responded 

when asked about a missed step "No, not thai I recall" tTL Pg. 71. II 11-14) 

On cross esamination. Ms. Thomas testi lied speci fically that she did not recall her 

conversation "ith the Claimant on May 5.20 II. (Tr Pg. 73, II. 17 - 23). 

fiNDINGS OF FACT 

The Claimant alleged she injured len leg in a rvlay 5, 201 L work-related accident. The 

Employer/Carrier denied the claim The issues for determination were compensability, medical 



treatment. and temporary total disability benefits. Based upon the arguments presented, testimony, 

exhibits. and APA submissions, I find the greater weight of the e\'idence supports the following 

findings: 

I. Claimant suffered a compensable left leg (ankle) injury from a May 5,20 II, accident 

arising out of and in the course and scope of her employment 

1 Emplover/Carrier will pa~' all causall~' related medical treatment, mileage, and 

prescription reimbursements 

3. Claimant. an emplo\ee In training with Employer, exited the elevator and fell forward 

\\'hen she missed a step into the parking garage . 

.:j Emplo\er/Carrier denied this claim based on intake reports at the emergency room and 

statements that there \\as no mention of a "miss-step" and fall 

5. Claimant stated that while she waited for emergency room treatment, she posted 

information about her accident on facebook and also texted a friend. (Tr. Pg 1o, 17, 19). 

6. The text sent to Claimant's friend and the facebook post were both reproduced and 

entered as exhibits (CL Exhibits F: J) 

7. I find that the in;mediate texting a friend about missing a step and falling was important 

to Claimant's case 

X. While \\aiting to be treated in the emergency room. Claimant had no idea she broke her 

ankle or that she had a compensable Workers' Compensation claim 

9 Claimant did not immediately pursue a Workers' Compensation claim, but she did file 

under the Famih' Medical Leave Act. 

lOA \\itness for the Emplover/Carrier did not remember exactly what the Claimant said 

I) 



but testified that she did not "recall" Claimant saying she missed a step. (Judy Hardebeck: Brazand 

Robinson Thomas). 

II. Later medical records mention Claimant fell do\\n stairs (CL APA. Pg. 39) 

12. After considering all of the evidence. I ftnd Claimant's injury was caused by her work, 

specifically. from missing or tripping do\\n a step. The incident was not idiopathic in nature. 

11. Claimant's ayerage \\'eekly wage is $585.04: and compensation rate is $390.0S. 

14. The EmployeriCarrier is ordered to pay temporary total benefits from May (i, 2011 to 

the present date and continuing until Claimant reaches Ma.\imal Medical Improvement or is 

othenvise allowed to suspend or termlllate pursuant to the Act or Regulations. 

IS. Pennanency is premature. 

J(i. The EmplO\'eriCarrier has the right to control all medical treatment. 

CONCLUSIONS OF LAW 

I. Claimant sustained a leli leg (ankle) injury arising out of and in the course and scope 

of her employment in 2011 \\'ithin the meaning of SC Code .L\nn §42-1-160 (2009). This 

conclusion is supported by reliable, credible. and probative evidence in the record. 

2. Claimant is entitled to additional medical treatment allowable under 42-\5-60 necessary 

to lessen her period of disability. S.C Code Ann. §42-IS-nO (:2007): Dodge Y. Bruccoli Clar, and 

Layman. Inc .. SI R S. E.2d 593 (S.C 1999): Dykes \. Daniel Constr Co. 202 S E.2d (i4(i (SC 1974). 

3 -I11e employer" s representati\'e shall provide and pa~,. for medical care while Claimant 

is recei\ing or entitled to recei\e temporary compensation benefits. Reg. 67-509. Medical, surgical, 

hospital and other treatment which will tend to lessen the period of disability within the judgment 

of the Commission shall be provided by the emplo\er In case of controversy arising between 
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emplover and emplO\ee, the Commission may order such further medicaL surgical, hospital, or other 

treatment as rna\' in the discretion of the Commission be neCeSSJIT, SC Code Ann. § 42-Js-m 

4. Disabil ity is defined as "incapacity because of inj ury to earn ""ages which the employee 

\\as receiving at the time of injury in the same or any other employment.'· Reg, r.7-502, Claimant 

was disabled within the meaning of the Act from May 5, 2011, and is still disabled as oflhe date of 

this hearing. SC Code Ann. §42-9-10: 42-9-\90. Disability is presumed to continue until the 

employee returns to \\ork or compensation is otherwise suspended or terminated according to 

Section 42-9-2(iU As Claimant \\as incapacitated, she is entitled to temporary total disability 

compensation from i\1ay (), 20 I I until she reaches ma.\imum medical improvement is othemise 

allowed to suspend or terminate pursuant to the Act or Regulations. 

AWARD 

IT IS THEREFORE ORDERED that the Employer. Palmetto Health Richland, and the 

Carrier. Risk Management Sen ices, Inc, shall pay to the Claimant temporary total disability 

compensation at the compensation rate of$39()05 from May r., 20 II, until Claimant reaches MML 

IT IS FURTHER ORDERED that the Employer and Carrier shall pay for all past casually 

related medical treatment as set forth above in the AP A submissions. 

IT IS FURTHER ORDERED that the Employer and Carrier shall provide casually related 

medical treatment to Claimant as ordered and directed by the Employer's chosen physician so long 

as such treatment \\'ill tend to lessen her period of disability until Claimant reaches Maximum 

Medical Improvement. 

II 



AND IT IS SO ORDERED. 

DATE: Novembf>r 29. 2011 

Columbia, South Carolina 

G. Bryan don, Commissioner 
South Carolina Workers' Compensation Commission Ion 

CERTIFICATE OF SERVICE 

This is to certify the undersigned has this date served this order in the above entitled action 
upon all parties to this cause by sending an electronic copy hereof by electronic mail addressed 

to the attorney or attorneys for said parties or by depositing a copy hereof, postage paid, in the 
United States mail addressed to any unrepresented party. 

By Tamara Morris on November 29, 2011 
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VS. 

Exhibit B 

DECISION AJ\D ORDER 
Of THE 

SOL'TH C\ROLl~A WOl~KERS' COMPENSATJOI\ COMMISSION 
APPELLATE PANEL 

\v.c.c. FILE NO.: 11US9H(, 

CLAIMANT/APPFUANT/RESPONDENT 

Palmetto Health Ri(hland. 

EMPLOYER/RESPUNDEj\j/;\PPELL\NT 

And 

K~'y Risk ~lanagcl1lenl Services. Inc., 

CARRIER. DEFENDANTS. 

Appcll:1tc P3IlCI revicw Wa$lh:ld on Apnl 16. :?()l:? per notices 
timely and pwperly served on all panies c)f interest. 

APPEAR/I.N(,ES: 

Claim:1llt/Appcllallt/i{espondcnt represcnted by Thomas P. lkllingn. Fsquire. oPv1cWhirter, 
Bellinger & Associates. P.A., Law Finn. 

DelCndants/Rt.'spoJ1l.knts!:,\ppeliants represented by \'1i..:had F. Chase. Esljuirc, of Tum cr. 
Padgett. Graharr. & Laney. 1'./\ .. Llw Fim1. 

The panics \,cre hC3rd by ihc Honnruble G. Bryan Lyndon. Commissioner. on August 17.2011. 
and;1 (c'sultillg Onkr was fikd ,111 '.j(lh'mbl'r :?9. 2(}11. stating the lldk1\,ing: 



FINJ>l:"lGS OF FACT 

Claimant Jlkged ~ht' injun:d leii leg ill a lVlay 5, 20ll, work-n:lated accident. The 

Llllplo)'er/Carricr dellied the c\aim. The is.'lIcs for detennination were compensability. meJical 

Irt'::llmen!. and lemporary 10lal disability bendits. Based upon the arguments presented, 

testimony. e'(hibits. and AP:\ submissions. I lind the greater weig.ht of the evidence supports the 

following tindings 

I. ('Iaimant sutTcn::d a cllmpellsable leli leg l:mkk) injury frllm a !','Iay 5,2011. accident 

arISing out llf ;lI1d in the COurse ~lnd SCllpC ()f her cmployment: 

Fmployer/Carrier will pay ali clllsally related medical tn:atmellt, mileage. and 

prescription reimbursements: 

J. Claimant. an employee in training with L'mployer. exited th.:- ekv,ltor and fell rorward 

when she miss~'d a step into the park ing garage: 

4. Employer/Carricr (knicd this c1,lim based on intake rCpl)rts at the emergency room and 

statemcnts that there was no mC!ltion of a "Illiss-s!(:p" and fall: 

S. Claimant stated lhat whik she waited ror emergency room treatment she posted 

in\iJnnati.)n nbollt her accidelltllll faccbook and illso tc:xtcd it friend. (Tr. Pg. 16,17.19): 

6. The Ii:'(t sent to Claimant's friend and the facebook post were both reproduced and 

enkrcd as exhihits. (el. F::':hihits I": I): 

I. I find that the immediate to:ting a friend ahllul missing a step and falling was important 

10 Claimant's case: 

R. While wailing to be treated in the emergency room. Claimant had 110 idea she broke her 

ankle or that she had a compensable Workers' Compensation claim: 

g. Cbimunt did not irnm.:diatcly pursue a Workers" Compensation claim, but she did file 

lI/lLler Ih~' F'\Il1ily Medical Lea,,'c Act. 

lO. A witness fL)f the Elllpi oyer/Carrir.:r did f10t remembcr exauly what the Claimant said 



but testified Ihat she did not "rccalr' Claimant saying. she missed a step. (Judy Hardebeck; Braz 

and Robinson Thomasj: 

II. Later meJical r<:cords mt'ntion Claimant kll down stairs. (el. APA. Pg. 39); 

I~. Aller considering all of the evidence. 1 fllld Claimunt's injury was caused by hn work, 

specifically. from missing or tripping down a step The incident was not idiopathic in nature; 

13. C!aiJl)~lI1t's average weekly wage is $585.04: and compensation rute is $390.05; 

14. The I':mployu/Carrier is ordered to pay temporary total bene/its from 1\'1ay 6, 20]1 to 

the present dale and continuing until Claimmll reach.:s Maxim:.1i rvkdicalllllprovement or is 

otherwise Jllowed 10 suspend or terminate pursuunt to the Act or Regulations; 

! 5, Permanency is prel1l<lture: 

16. The FlllploycriCarricr has the right to control alll11edit:al treatment. 

CONCLl!SI01'iS OF LA W 

I. CI<lilllant sU3tJincd a leli leg. FU1kle) injury arising out oLmd in tht: course and s(:Ope 

of her cmplo:-ment in 2011 within (he nWilning of S.c. Code ;\1111 ~42-1- J (,0 (~009). This 

conclusion is slipporkJ by reliabk. n<:Jibk. and probative ('vidcnce in the record: 

') Claimant is entitled to additi\)nal medical treatment allow'able under §42- J 5-60 

necessary to lessen her period of disability. S.C. Code Ann. ~4~-]5-60 (2007); Dodge v. 

Bruccoli. Cbr. and LJvlllan, In(" 51~ S.E.2d 593 (S.c. 1999): Dvkes v. Dunicl Constr. Co., 202 

S.l:'.2d 6.+6 (S.C'. ! Y74): 

3. The cmployer's repre:,entati\c shall proviuc :.ll1d pay for medical care while Claimant 

is receiving or entitled to receive tempomry compensation benefits. Reg 67-509. Medical, 

surgit:al. hospi tal ;llId ()thn tn:atrIlL'nt which \Vi II tend to ksscn the period of di5abi lity within the 

judgment of the Commissiun shall be provided by the employer. In case of controversy arising 

between employer ami employee, the COJl1mi~sioll may order such further medical. surgical, 

hospital. or other treatment as may in the discretior) orthe Commission be necessary. S.c. Coue 

Ann. S42-15-60: 

4. Disability is ddin<:d as "incapacity because ufinjury to c:J.m wages which the employee 

was receiving at the time of injury in th.: same or any other employmen!." Reg. 67-50~. Claimant 



W;]s disabkd withi:1 the meaning ~)rthc Art from 1\1ay 5. 2011. and is still disabled as of the date 

of this hearing. S.c. Code Ann. ~-l:2-9-IO: ~-i2-9-190 Disability is presumed to continue until the 

employee returns to WtHk (II' compensatit)Jl IS otherwise slispendeo or terminated according to 

~42-9-261.J. As Claim:.!nt was incapacitated. she is entitled to temporary total disability 

compensation from [VIal' 6. 20 I I until she re:lcht.'s muximum medical imprtlVcmcnt or is 

otherwise allowed to suspend or tClminate pursuant to the Act or Regulations. 

AWARD 

IT IS TH[REFORE ORDERED that thl.? Employer. PLllmetto Health Richland, and the 

Cmrier. Risk ivlanugel11ent Services. Inc.. shall pay to ihc Claim<Jnt temporary lotal disability 

(TTD) compensation at the compensation rate of $390.05 from l\'lay 6.20 II. until Claimant 

reaches \11\-11: 

IT IS FliRTHER ORDERED lhat the Employer and Carrier shall pay for all past 

causally n:lated medical tr('atment as set forth above in the APA submissions: 

IT IS FURTHER ORI>EREJ) that the Flllploycr and Carrier shall provide causally 

r~latcd medical tn:iltmcnt to Claimant as ordered and directed by' the Employer's chosen 

physician so long. as such treatment will tend tn kssen her period of disability until Claimant 

f\.'achc~ Maximum Medical Impruvemcnl. 

STA TEJ\·IENT OF TUE CASF. 

This is ;.In ilppl'al (rurn a hearin!;: on f~lrnls 50 and ~ I alleging the Claimant injureLi her 

lett leg (ankle) arising t)Llt ufand in the course of her elllpl()ymcilt. Claimant requested payment. 

of causally rl'lateci rncdicaltn:atrnent and temporary IOtal disability compensation from May 6, 

20 II and continuing. Defendants asserted that Claimant did not incur an injury arising out or 

and in thc c\Jursc llj' her cmpklymcnt. They also allege Ciaimam illjun:d her ankle on a level 

surfac~' and that Claimant's story changed to state she was walking Liown the parking garage 

steps when she \vilS injured. The single Commissioner ordered Claimant suffered a compensable 

left kg (ankle) jniur~' frum:l rvlay 5.2011. accident arising out of and in the course of her 

employment. Further. emploYLf!carrier \\,ilS ordered to pay all causally related medicill 



treatment, mileage. ;md prescription reimhurscments. Additionally. employer/carrier was 

ordered to pay temporary total benetits from 1v1ay 6. ::!Oll. and continuing. 

·\11 parties tikd timely I-'orm .JlIs requesting Commissinn reVJew. 

Folluwing briefs tiled by all parties. a Full Commission appellate hearin~ was held on 

April 16. ::!OI2. 

FORM 30 QllESTIO~S PRESENTED 

l. BY CLAIMANT/APPELLANTS 

I. Whether the hearing Commissioner erred as a mailer of fact and/or law in 

not tillding all average weekly wagt: uf'5753JJO with a resultillg compensation rate of 

S50::!,42 as supported by the greater wt'ight of' Jhe evidcnce;) 

7 Whether the hearing C.\lrnIII issiont:r ",ned as a matter of fa;.:t andior law in 

linding as it fal:t the ~l\'erage wcekl~; wage of $SRS'c)4 rt:sulting in a l:Ornpensation rate of 

S3')O.OS. when this linding was wholly unsupported by the tcstimony and exhibits? 

II. QUESTIONS PRESENTED BY OEFENDANTS/APPELLANTS 

I. Whether the COll1missioner erred in tinding of t:1Ct Ifl that Claimant 

sustained a cOlllpensabk lett leg injury when the preponderance of evidence indicates 

othawise: 

") Whether the Commissioner erred in linciing of fact #3 that employee fell 

as a result of missing a skp in the parking garage, when the preponderam:e oCthe evidence 

imliclIt'S otherwise 

_'. Whether the Commissioner erred in tinding of fact #7 that Claimant's 

immediately texting il friend was importallilo her case. when the preponderance of the 

cvidl:JK't' indicates utIKTwisl.·; 

-I. Whether the Commissiuner erred in iinding or fact !18 that while waiting. 

10 bc Ireated in the c'mcrgeJ1cy rool11. the Claimant had no idea she had a workers' 

compensation claim. when Iht' preponderance of the evidence indil:ales otherwise; 



5, Wlwth~r the Commissiona erred ill finding of fact Ii I 0 that u witness for 

emplo~'er:carrier dUt's not remember exactly what Claimant said when the preponderance of 

t'vidence indicates olhi:f\\'isc: 

6, Whether Ihe Commissioner erred in finding of fau 1112 Ihal after 

ct)nsiJerin~ all ol-Ihe evidence_ the injury was caused by work, specilil'ully mi:;sing (J stc:p, 

and that the incident \\as nol idiopathic in nature when Ihe preponderam:e of the evidence 

indicall:s otherwisc: 

i \Vhcthl"1 the C\)J1ll1lissiollcr crrnl i 11 tinJi ng oUael #2 and # 1:2 in llrdering 

medicallre~llmCnl. mikagc, prescription reimbursements and TID when lhe preponderance 

of the e\'idcllce md,Cilles thilt ClalIDdnt's alleged injuries are nol compensahle under the Act: 

R, Whdha the Commissiun;:r erred in ct)nclusion or law # I that Claimanl 

sustained a left kg injury arising out of and in th\.' scope of employment when such 

cLlnclusilin is not suppurted by rdiablc ,md credible .;vioence which rises to the level of 

preponderance of evidence in tht.' record: 

lJ, Whether th.: Commissil)ner ern:d ill conclusions of law #2, !i:" and #4 on 

thl' basis thalcoflciusiull ur law i; I is not suppt1rteJ by a prL'ponderanct' of the eviuence in Ihe 

record, 

EVIDENCE SUMMARV 

The Commission',.; lile became i1 pmt orrhe rec\)rd withollt exception, The Claimant 

began work at Emplo:'ier il,'l a 1/7 , 20 I 0, The Commission heard th\.' rollowing. testimony in order 

pre,;;cntcd: Claimant. Pamela L Proud: Jennifer Sorrenti: Judy Ilardched:: and Bra7.and 

Robinson Thomas, 

Clainwnl \\\lrked as a Rt'gislered 1'.'ursc. She missed a step in Ihe employer's parking 

garage aner training 011 V!:J: 5, 2011, and injureJ her left leg (ankle), She reportcd her injury 

immediiltely bv lelephone to Judy Hardeblxk, However, more th~U1 one (I) week after her 

accident. the Employer's Worker~' Compensation CilSC manager, Debby }]ilrden, intormed 

Claimant \ia a Il'lter tkll P~llmctto Health Richland did not lind her injury compensable under 

the Act. 

Pamela E. Proud 

The C'lailllant began work for the r-:mplll~'er in 200b, Idi, and returned in :2010, (rr, Pg, 9, 



II. 9-11). She transferred froll! Baptist to Richland and \\as in oricntatilln training in May 2011 

whl'n the accident occllrred. err. I'g. 9, II. 12 - 17). This began ;\·lay 2, 20 II. err. Pg. 9, In. 25 -

Pg. HUn. -1) Shc parked in thc employee parking garae:e and Mtended gillcollleter training May 

5.20 II: and Ictt approximately <):40. !Tr. Pg. 10. In. 19: II. 5 -16\. Claimant spoke to coworker 

.lcnnit-':r Sorn:nti prior to hcr training meeting. 101'1'. Pg. II, 12-17). Claimant walked to the 

parking garage ('l'r Pg II. 21-22). She miss\..'d a step at the curb and "fell torward onto both of 

my knees and Ill!' palms or heels of Illy hands that the an.kle twisted very badly" (Tr. Pg. 12, II. I. 

- 6). 

The Claimant spoke with JlIdy Hardebcck who provided Claimant a wheelchair at the 

emergency room. (Tr Pg. 11, In. 15 - 25: Tr. Pg. 13. II. 24-25). Claimant testified that shc 

in!uTIIll'd Ms. Il~lfllt-hl'ck "that I Illissed a step. l t jht' ankle foiled alld I fell forward. (Tr Pg. 14, 

II. 8-9). The Claimant informed any attending emergem:y room personnel that her accident 

"L'ccurred ill til(' employee parking garage and that I missed 11 step. (Tr. Pg. 14, II. 22-25). 

lhe Claimant testi lied that she posted details of her accident on her facebook account 

from her c.:!lular tclepn(>lle during thJ emergency rl)OI1l wait. (T r. Pg. 16. In. ~2 - Pg. 17, In. 5; 

CI. Exhibit F.). She also sent a text JlI~ssage via cc:llular tekphl1ne to a former manager, Elta 

Jordan. that mentioned the missed ste~. err. Pg. 19_ II. 1-21: CI. Exhibit I). The Claimant 
I 

l'O!I1pktecl an bnpluvee Occurrence Repofl Vi.l telephone. err. Pl!,. 2U. II. 16-20; Cl. 0). Further, . I -. . 
I 

she reported the missed step to Dr. Lee on May 12,2011. (Tr. Pg. 22. II. 23-24; CI. APA pg. 39). 

On cross-examination, Claim,lnt testil!ed IU priof foot surgeries, prior workers' 
I 

cOlllrcnSaliul1 claim, and lhat her vehicle \v<lS parked a few spaces (rom the elevator where she 
I 

exited to the employee parking garag~. err. Pg. 27-29). (,I::timant stated she reported the missed 

step to emergency room personnel ddpite the ilbsellce of '~tep' mentiuneo in the repon. (Tr. Pg .. 

In. 21- pg. 30. In. I Xl. She alsu repontdthe mi::sed step to Pahneno Health Richland Nurse Case 

MaI1<:Jgl'r for WorKers' Compensalionj Debhy I larden: and Nurse ~vlanager, Bra/.ano Robinson. 

err. Pg. JUn. l()- pg. 32. In9). I 
.'ennifer Sorrenti I 

./ennifer Sorrenti. Claimant's cuworkCT, kstified she met Claim<:Jnt in 2007 and tbey were 

friends. (Tr. Pg. '-II. II. 12-19). Ms. Sorrenti staled that the Claimant sent her cellular telephone 

Jl)cssat'.es. one with a phl)lOgraph. regarding her fall tfl)m the missed step. err. Pg. 42. In. 17-pg. 



43. In 2). Ms. Sorrenti discussed th~ accident dctads. including the missed step, again after 

II00pm on Ivta\ 5. 20 II. (Tr. p~ 43. II. 6 - 22) 

On cross examination. Ms. Sorrenti admitted, again, her friendship with the Claimant and 

that she was on a leave of abst'llce recently from Palmetto Richland, but lOok a new job in the 

interim. (Tr. Pg. 46. In. 8 - pg. 47, In. 2). 

Judy Hardebeck 

Judy Hardebeck, Palm en a Richland Emergency Room Educator, testified that Claimant 

eonla(;ted her ubou\ lulling and wanted her to meet at the emergency room. err. Pg. 49, II. 7-18). 

Ms. Hardebeck staled "[ dOIl't recall anything aboul Ihal." whcll asked if Claimant reported 

missing a step. (Tr. Pg. 49, In. 19- pg. 50. In. 1l-

On cross examination. Ms. Hardebeck, the ER Educator, remembered giving Claimant a 

tOUI, but did not remember that Claimant was present for glucometer training or what scrubs 

Claimant wore on May 5, 2011. (TL Pg. 51, II. 20-23). Ms. Hardebeck testified she worked for 

the Employer li)r thinccn (Ll) years and was liuniliar wilh the Employer's policies. (Tr. Pg.52, 

II. 2-::>3). However, she did not initiate an incident fi.'rrn when Claimant arriwd at the emergency 

room. (I r. I'g. 5J. II. 5-1 J) M s Ilardebeck ildmitted thilt the Claimant called her right after she 

left orientation (Tr. Pg.53, II. 1-4). However, Ms. Hardebeck did nut recall any spccitlcs about 

where or how Claimant /l'll. err. Pg. 53, In. 12 - pg. 54,ln.13). 

Debby Harden 

Debby Harden. Palmetto Health Richland l\urse Case Manager for Worh:rs' 

Compensation, testified that Claimant contacted her on May 5. 2011, for assistance in securing 

an onhopaedic Clppointment who needed workers' compensation verification. (TL Pg. 55, II. lS­

i3). Ms. Ilarden discussed the accident details \Vilh the Claimant, but did not initiate an incident 

report. (Tr. Pg. 56. In. 4 - 22). Huwt'ver, Ms. Hanlt:n stated she would have "initiated those 

questions just out of routine. I ask if there's uneven surface, stairs, substance on the ground, any 

obstacles. And she said [Claimant] she, not to her knowledge, that she just rolled her ankle." (Tr. 

Pg. 56,11. 11-15.). Ms. Harden testified that "normally it's [first occurrence report] done either 

by the employee themsel ves ')T \\;th the aid of thei r manager or someone el se in the - -." (Tr. Pg. 

55, In. 24 - pg. 56, In. 3). Further, Ms. Harden acknowledged that there was nothing on the first 

occurrence report about a step. (Tr. Pg. 57, In. 25 - pg. 58, In.2). 



On U"clSS i:xarninatinn, tvb. Hun.kn adlllitted that sill: i~ the first in line for workers' 

compensation notification. (TL Pg. 61. In. n;· pg. 6~, In. 3). SIle tcstilied repeatedly thilt 

C"timant reponed her accident on the day of the accident. err. Pg. 59, In. 9 - pg. () 1. In. 6; Tr. Pg. 

67,116-8). 

Urazand Rohinson Thomas 

BrMand Robinson Thll ll1as, Palmettu Hl:alth Richland tmcrgency Department Nurse 

Manager, testitied that she assistc:d Claimant in filling out an incidl:nt report. (Tr. Pg. 70. In. 16-

pg. 71, In. 21). ;"'ls. ThcI1113S documented that "Per Pam. she w,ilked out of the eleYiltor, walking 

to the car ~md rolled her ankle anll fell i'urwan.!." err. P~. 71. II. 8-10: ('I. Ex. G). Ms. Thomas 

resflonded when 3skcd ahnut a missed :.;tep "No. not that I recall." (Tr. Pg. 71, II. I I -14). 

On cross l:xaminatic1n. tv1s. Thumas tl:stilil:d spl:l:ilically Lhal silt:: did nut rt::call her 

conversation with the Claimant on J'vlay 5. 2011. Cfr. Pg. 73, II. 17 .23). 

DISCUSSION OF lSSlfES ON APPEAL 

Claimant/Appellant ,1r!;lIeS her i\\·eragc \\cd;ly \vilge should be $753.60 with a resulting 

compensali()f1 rail" ofS50:2.-12. In support oflhis position she argues. when the general method 

of lklenninin!? average weekly wage is unl~lir tu lIne of the p.mic;'s Section 42-1-40 shltes, "such 

other method of computing average weekly wages may hI" resulted to as willll10st nearly 

approximate the :JIlll1l1nl which the injured employee would he eaming were it not fIX the injury. 

Claimanl/Appellant ~lrgLJl:d ht:r siluation is similar to that addressed in Elliott vs. South 

Carolina Dq)ar:.W)Cllt of Transponalion, 36:2 S.l'. :234. 2:;6. 607 SJ.:.2d 9U, 91. (el. App. :2004). 

After rel'civing a l"umllterl"ial dri\C!"'s license Elliott t::amed a live percellt salary increase, but 

suffered a work rebted accident eleven Jays latl:r. The Workers' Compensation Commission 

utilized the standard Illl:thod and did notl"onsider [liioll's salary iIl(:reasl:. In rl:Yersing the 

Commission. the Court of Appeals found th.1I Elliott's salary increase constituted an 

"exceptional rcason·' I,) recalculatc her avcrage weekly wage. Thl: court went on to say that the 

"raise" was nOI spl:culativl:. hut \\as ,111 eswblished, !?uarallleed amounl already ill place al the 

lime orthe' accident". and should be !l1clmkJ in her average wed"y wage. 

Sirnibrly. in 1300th \s.Midland TranI' Healing and Air Conditionil}g, 298 S.c. 251,254, 

379 S.E.2d730, 732 leI. App. 19CJ9). [he South Carolina Court of Appeals held a wag~ increase 



was pruperly included when determining (In:rage weddy wages. The Claimant in that case 

earneJ s;o'v<::ral \\age increu~i.:'s resulling in a sixty-tlm:e percent raise in less than twelve months. 

rhe C'lailll,JIlt in the instant case argucs hcr situation is similar to that in .Elliott and 

l3uuth. Claimant was transkrred from Palmeno Health Baptist to Palmello Health Richland 

prior to the accident at issue. Claimant's e\hihits show the affected elate of the transkr was 

April 17. 20 II. and that her salary increased II·om $26.00 per hour to $31.40 per hour as a result 

ufthe transfer. (CI. Ex. ('). Similar lU the Claimants in fJliQ!! and BO.9J.h. the Claimant in the 

instant case n:alizcd an increasc in h.:r s31ary prior t() the accident. 

[)efendants/Ri.:'spondents argued i.:'\ceptiorwl reasons pre~ented in )~'-'-I;'[s~:::?.:...eincdale 

Rcsidenti31 Center" 350 s.c. un. 191. 564S.L:':~d6lJ4. 69R ((,t.App. 2002). arc n()t present in the 

installt eaSl". First. uillike ill Sdkr:::. whl"lc the Claimanl diu lIut ha\·e a highC"r avefCIgl' weekly 

waEI': because he was (urrenl!y in high school and could not work full time. in the instant case. 

Clainwnt v,orked fulllim<.' for her cntployer 1(11" l\ver a yeJr. Second. unlii;:(, in Sellers, where;: the 

Clailn:.lnl was renJcred a parariegi( because of Ihe work aecident and was therefore unable to 

become:.in electrician \\ith a higher 3\Cragc weekly wagc. in the instant case. Claim3nt only 

sustained:.ill injury to the left ankle and has workd as a full lime nurse fur over twellty yt'urs. 

Third. unlike in Selig;;. wher.: the difkren(c in thi.:' 3Wf3ge weekly w3ges was based on 

Clail1l3nl working on part lillie becallse uf attending. school. in the instmll case;:, Claimant's 

correCI average weekly w3ge alreadv rdJects the wage of a full time nurse. Finally, unlike in 

Sell\.'.12. whne the Claimant"s ~l\"I:rage weekly wagc and (ompensation rate resulted in the 

minimum rale because Claimanl \Va,; nut able 10 \Vurk full time and was required to graduate 

high school before taking courSeS to become an eleclrician. Clainwnt·s average weekly wage and 

C0!1lpellsatioll rail" are alrt.'~ld\' based 011 her [·ullliilli.:' cmploymcnt as a n:g.is\en;J nurse. Thus, 

they argue exceptional circumstances are not present in the instant ease and the single 

Commissioner's holding that thL" Clail1lalll'~ nvemge wl."ckly wage and l"ompcns3tion rate should 

be based on Claim:,nl's actual eamings in the year prior to Claimanl's alleged accident should be 

upheld. 

In addition 10 the al'cragt' weekly \\luge i.~su<.:. DefendalltsiAppellants argue Claimant's 

injury did not ari3t: out of her employment bcc;\usc shi.' sutkred an idiopathic f311. In support of 

their argument. rhey rely on erosl)\' \'. Willi\1;1I1 Stores. Inc.. 3.JOS.C4S9. 4l)OSE.2d253 (el. 

Apr. I "~S). In Lrosbl. the Claimant was injureJ ,,·hen shc I"ell \.~hile walking through the store 



------------- .---------------------------

on hcr \\'a~· to a meeting. C'msby did not know of ;lllY causative factor. Thc Court held Crosby 

had suffc:red an lInc:~pbined. idiopathic k\'d !loor f:lIL and therefore. denied ..:ompensalion. Id .. 

330S.C.at 496. 499S.E.2d ;It 257. 

\)cfeJld,mls!!\ppellanls ;Jlso rely (.11l HUU\\'cll \". Emest Burwell,Jnc .. 227S.C.444. 

8~S.E.~d.611 (i Q):l. In Ual'.wel1. Ihe Claimant sufferc:d iln unc:xplained fall while at work and 

hit his he:ld un [he Cl)llcrele floor. Th..: Coun t")lInd [he Claimant's fall was caused by all internal 

breakdown or weakness unrelated 10 the employment. Id .. 227S.C.aI450. 88S.E.2d.<lt 614. 

Claimant/Respondent in the instant case argued her fall was not an unexplained, level 

tloor. id iopalhil' l~d I. ('I aimant' ~ t~d I occUlTed as she stc:pped off an elc:vated surface, !lot on a 

level surface. (H.Tpage 12). This t~let difkrt:ntiOh:s Claimant's Clse from Crosby and Bagwell. 

Instead ot'being l'ilused hy an inicrnal breakdt)wl1 Of we'lkness. Claim;mt"s i'ull wu~ caused by an 

uneven surl~l\:e IOl';\led in the parking garage where she was instructed to p\lrk hy hospital 

security. This difkn:nc,-' -,ho\\~ II1(1t there i~ a cilus;)1 link hClween the accident ilnd lhe 

employment. Then:lore. CbimantiRespondenl argllcs 'ler injury arose out of and Vias suffered 

during tht' course t)f her elllpluyment. 

Ddcndants:Appell:mts argue the single Conllnissit)ller \vas incorrect in finding 

Claim~lI1i' s iml11eUiate tcxting k) hl'f friend \\'as impl)rtant to her case. They argued the Claimant 

and ~1s. Sorrt:nti had heen fnel1l.j,; for lllany years ann 1\'15. Sl)rrenli is no longer employed by 

Palmetto Health. CiaimamfResponoenl argued it is within (he single Commissioner's discretion 

to assess and li<:tl'rmine the credibility ora witness. 1\1:;. Sorrenti testified Ihe first text message 

$he received from Claimant swtcd she haJ fallen (IS a result oCher foot gelling caught coming off 

a step. iI·I.T. pa~e ~2). l'vls. Sorrenli also tl'stitieo she talked to Claimam on the phone around 

II :U(J p.m. on the night of the accident. {I LT. page 43). Claimant again told her that she had 

(.ll1el1 fOr\\,lrU ;lfter L(ltlling ll/T of a step 0ul.:iiUc of the elcvatl'r. 

fJefelldants/Appeilants also arguc it was crror to iind Cbimant had 11,) idea she had a 

Workers' Compens:.1tion claim. In support ut' {his positic1n. they argue Claimant has had two 

prior Workers' Ct)l11pellsat ion clai ms ;)nd is aware of how to report an act:ioenl. 

i':otwithstanoint:!- this argument. Claimants'/RcspClilllt'nts testimony at the hearing clearly 

shows she "'as unaware she had a \Vorkers' Compensation claim. The emcrgem:y room 

phy~jcians rcc,)mmcndcd th;ll Claimant sehedu!c a tl)1I0W-llP appointment with an orthopaedic 

physiciall. (Clailll<1llt's ,\PA i.f2, page 1). Following her treatment in Ihe emergency room. 



Claimant attempleU!(J sct up an 3pp,.\inrment wilh Dr. Lee, an orthopa~uisl. Dr. Le~'s ol1i!:\: 

h(lwevcr, inflmnc:d Claimant thai she ntclkd 10 know if shc had a Workers' Compensation claim 

priur to schcuuiing an appollltlll\:nl. (II r page ?O). Thneiclrc. ClaimantfRespondent argues it is 

cle~lf she was I)(.>t (jwelr..: ()rh~r claim while ~he was waiting 10 bc trealed in Ihe ~mergtney room. 

DetendalllsiAppellants argue it was error f()r the single Commissioner IV tlnd a witness 

does not remember wh,ll Claimant said, becallse all urthe defendi:lnt's wiln~sses relall Claimant 

stating thm she only twisted her ankle while in thc parking garagc. Claimant/Respondent argues 

this p(lsition is misplaced. Hraz:mJ IZl)hinsnn Thomas testitied she Jid not remcmoer the exact 

convcr:;aliOIl shl.' h<lJ \\ith Ih~ Claimant concerning tile accident. (H.T. page 73). Therefore, the 

Commissioner was Cllrn:lt in iinJing shL' (oldd not rL'member Cbimant's exact statement 

regnrding thc accident bCl:<lIlSe she acknov,:IcJgcd Ihis lild in her testimony. 

Funhcr, Dl'fcndants/Arpdlanls also argue the Commissioner erred in finding Judy 

Hardebeck Jid not remcmbcr hLr corwcrsalillI1 with Claimant concerning the accident. Claimant 

Icstilied under o,lth i:lt Ihl' hearing sh~' JiJ inform [VIs. Hardebeck that she "missL'd a step". (H.T. 

pngc 14). r'vls. Ilan.kbl'd admitted she did nol remember a lot about the date of accident. (1-f.T. 

rag!: -lq) She testitied "she cliJ not recall" Claimanl saying anything abollt missing a step. She 

also testiti;.::d she JiJ nut rl'e~l!1 if CI:lim3nt was at the hospital tor glucomeler training, if 

Claimant wa:; wearing her SLTUOS, or i r Ihey wellt over Claimant's orie!ltation packet on tht: Jay 

of the alciJt'nt. (H. r. pll)!.l'S :'i I -53). Therdore. Claimant/Respondent argues it was not error for 

the COll1missioner to rind Ms. Han.lchl'!:k could Ilot recall lhe exact con\'ersation she had with the 

Claimant regarding the accidcnt 

FINDINGS OF FACT BY THE APPELLATE PA~EL 

:\Ikr carei'llll: ('onsiJcring the evidence in the reC(lf(j, as well as the briefs and the 

argumcnls presc:nll"d by t he panics. the appellate panel c0ntinns in full the findings of fact of the 

he.Jring C olllmissioJ)er and O':C bres that C laimunURespondcnt has met her hurden of cstaolishing 

she suffered an Injury by .JcciJc:nl Jrising out of and in Ihe l'l1UrSt: elf her employmenl to her let! 

leg (ankle) from a \'1a) 5. 20[ I. un:ident. ACl:orJingly. Defendanls!Appcllallls arc to pay all 

luusally rdated medical trc~llJ)lcnl. milcat!c. ,Hld presniptilll1 reimhllrStlllents. Addilionally, 

DeJ"cmlants:.\ppl'llanls arc:' ordercJ I.U pay tempown tOlal bl.C'netils from May 6, 2011. and 



;:,mtinuing until Clailllant rC(lches maxilllulll llIedical illlpruvelllentllr is otherwise allowed to 

suspend or tcrmin<ltl' pursuant tll the ael ur n.:g.ulations. furthermore. Claimant/Appellant has not 

met her burden of sh()wing an "exceptional re~1s11n" to rl'c;]lcui:tk her an'rage wt'ekly \-vage. 

Then:forc. ClaimaIIl's aVI.:rage weekly wage r.:mains at $585.04 with :.1 resulting compensation 

ral-;: ofS~90.0~ 

CONCLl)~IOi'lS OF LA W BY THE APPELLATE PANEL 

lIplln the kJregl1in!;! lindings (If (ilct and under the Code of Laws of South Carolina, as 

amended and the (lise iaw interpreting such elIde of laws, thc concillsions of I:lw of the hearing 

Commissioner me JlsL) herdw ~Iniflll\.:d in full. 

ORI)!<;H 

[[ is herehy ordered. adjudged. and decreed based u[1on a review of the record as a whole, 

the applicable CdSC. stalul,II,], and n:gulatory 1:1\\'. ,HId the L1ral arguments of the parties. that the 

;lppl'lIale panl'1 "fiinl1s thl' hearing COl1lll1issiolK'r in full. Claimant suffered a compcnsahle left 

kg (cmkle) injury t'r"111 d t..,lay 5. ZOll. accidenl arising out of and in thc wurst' of her 

l'mploymcfll. IJcll:ndallts will pay causally related medicaltrcalment. mileage. and prescriprion 

rcimours.::tnl'IHS. ClaiII1~mt's aVl'rag..: wcekly wage is $)1)5.04 wilh a resulting compensation rale 

or 5390.05. Defendallts are unkred III pay lelllpOT<lTy total bcnetits from May 6. 20 II, and 

continuing. II is so ordered: 

/)Q.ulh CCllOlina Workers' Compc1lsation Appcllatc Palll'!. 


