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Issues presented by this Appeal from the order of the Honorable Letitia H. Verdin
are:
1. Whether Appeliant’s mother may represent Appellant although she is not an
attorney;
_ 2. Whether the Circuit Court properly determined that this action should have ‘been

|

|

|

o I. STATEMENT OF ISSUES ON APPEAL
| dismissed for lack of subject matter jurisdiction;
i _

(OS]

-“Whether the Court of Appeals should entertain Appellant’s argument that the
. Circuit Court erred by granting, Respondents’ Motion to Dismiss for lack of
 subject matter jurisdiction without a record on appeal having been filed,

4. Whether it was Appellant S buroen to provrde a record on appea

5. Whether a certlﬁed record on appeal is necessary to the assessment of

Jurlsdlctlon' and

6. Whether the Crrcult Court erred by usmg a form order to d1srmss Respondents
Motlon to Dlsrmss f01 lack of subject matter Jur1sd1ct10n | |

1L STATEMENT OF THE CASE

The Reopondenrs Rlchland County School Dlstrlct One (“D1strlct”) and f01mer
o Superlntendent Dr Percy Mack, 1n hlS ofﬁc1a1 capacrty, respecffully submlt thrs brlef 4
requestmg _the Circuit Counr,t s order in favor of the Respondents be vafﬁrmec_l. |
This case evolved from an exppI’SiOrr hearing before the D»ist;ri_c_’r.’is hearmg officer
on November 25, 2013. .T:h_e hearing officer determined that Appel}an_t, Justin T.,
violated the District’s Discipline Code and, in lieu of expulsion, placed him at the
Richland One Evening High School. The Appellant and his fémily appealed the decision.

to the District Board of Trustees (“Board”). The Board heard the appeal on January 14,

2014 and votéd to uphold the hearing officer’s decision to place the Appellant in




Richland One Evening High School and by letter, Appellants were notified of the Board’s

decision. (Ltr. To Ms. Taylor, 1/16/14 at R. pp. _.) On February 14, 2014, Alex Thomas
~ Postic, Esq., attorney for Appéllant, ﬁ1¢d a Notice of Appeal and Certificate of Service in
the Richland County Court of Common Pieas.-. (Notice of Appeal at R. pp: = .) On
March 4,2014, Mr. Postic filed an Amended Notice of Appeal: (Am. Notice of Appeal
atR.pp. ) ‘

.. OnMarch 11, 2014, the Rcspoﬁdents filed a Motion-to-Dismiss pursuant to Rule .
12(«b)(l) and {6), SCRCP, on the grounds that the Circuit Court lacked subject matter
jurisdiction over tﬁe claim. Speciﬁcally, ﬁle South Carolina Supreme Court has held that
_S.C-r:Code Ann § 59-63-240, which "dHOWS appeals of decisionbs of a school board to the
;:ircui't" éo{ift, Oi‘ll-y' app‘iieé in cases where the décisioil of thé Board is an actual ’éxpulsioh.
(Mot. to Dismiss at R. pp. )

E Aﬁeeir;ih'g on the Res’pbndent's.’l Motion to.DiSrﬁisS Wéglhéafd'éli April 15,2016,
before the ﬁoﬁora‘éie_ Letitia H, Verdin. .Jllidge Verdin dismi's'é.éudvthe claim pursuént'to
ﬁule 12(b5(ij arlld’.(6), SCRCP, because the Appellant st ésSigﬁed to the High School’s
: evenin_é prngam and not expelled; therefore, the court lacked subject matter jurisdiction.
(Mot. To. DlSI‘IllSS Hearihg.Trarisc-ript at R. pp.-_.). Judg!e \;efdiri signed a form order

6ri Abril 15, 20 16, dlsmlssmg theépﬁeal for lack of subj ect matter j’urisdi‘cizti'orn.‘ (Order at

R pp _) ‘The:ﬁre‘seﬁt :éppéal was filed on June 2, 2016 (N otice of Appéél atR. pp ‘

I, STATEMENT OF FACTS

*"This matter begah as a recommendation for expulsion based on the Appellant

allegedly committing a v'i'olat‘i_o'rl‘of- the District’s Discipline Code, Section IV (1) Sexual -

Misconduct, which includes consensual intercourse, sexual harassment, groping or




indecent exposure. (Sexual Misconduct Discipline Code at R. pp. __.) The Appellant
was charged with simple assault by the Forest Acres Police Department for an incident
that occurred at A.C. Flora High School on November 19, 2013. (Police Report at R. pp.
P |

""" Further, the Appellant was suspended and recommended for eXbulsibﬁ on

November 20, 2013, by Richard McClure, Principal of A.C. Flora High School, as a

result of his violation of the Dii.striétﬁ’"s"biéc'iﬁl-i'hé Code. (Ltr'to Ms. Taylor, 11/21/13 at R.

pb. o ) The é;puiéioh' hearmg before tHé”District’s hea;iné officer was held 'oﬁ
Monday, November 25, 2013. (Ltr. to Ms. Taylor, 11/21/13 atR. pp._.) The hearing
officer placed the Appellant at Richland One Evening High School in lieu of expulsion.
(Ltr. to Ms. Taylor, 12/6/13, 12/10/13, 12/11/13 at R. pp. )

IV. STANDARD OF REVIEW

- Upo;'l feview of a dismissal of an action for failure to state a claim, the appellate
court applies the same standard of review implemented by the trial court. Capital City
Ins. Co. v, BP Staff Inc., 382 S.C. 92, 99, 674 S.E.2d 524, 528 (Ct. App. 2009); Ashley
River Properties I LLC v. Ashley River Properties I1, LLC, 374 S.C. 271,278, 648"
S.E.2d 295, 299 (Ct. App. 2007). ‘A motion'to dismiss under Rule 12(b)(6), SCRCP for
failure to stafe facts sufficient to state'd cause of actior ““is dii‘e&éd to the factual and
Iegal s’ufﬁ‘éien'cy of the complaiit . .. Woodell v. Marion School-Dist. One, 414
$E.2d 794 (Ct. App. 1992). The circuit court may dismiss a'claiti when the defefidant
demonstrates the plaintiff’é failure to state facts sufficient to constitute a cause of action
 in the pleadings filed with the court.- Hambrick v "GMAC Mortg. Corp., 370 S.C. 118,
634 S.E3d 5 (Ct. App. 2006). | |

The appellate court mist always take notice of the lack of subject matter



jurisdiction. Town of Hilton Head Island v. Godwin, 370 S.C. 221, 223, 634 S.E.2d 59,
61 (Ct. App. 2006). A court’s subject matter jurisdiction is that court’s power to hear and
determine cases of the general class to Wthh the proceedmgs in questron belong Linda
Mc Co Inc V. Shore 390 S C. 543, 703 S. E 2d 499 (2010) Every court has the power
and duty to determme whether 1t has subj ect rnatter Jurlsd1 ction. Brzdges 12 Wyandotre
Worstead Co 132 S E. 2d 18 (S C. 1963) The burden rests upon Plamtlff to estabhsh
that a Court has subJ ect matter Jurlsdlctlon to adjudlcate the clalms ralsed chhmond
Frederlcksburg & Potomac R R. Co V. Umted States 945 F, 2d 765 768 (4th C1r 1901)
The lack of subject matter-jurisdiction fnay be raised at any time. State v. Richburg, 304
S C::162, 403 S.E.2d 315 (1991) When the court lacks subject matter jurisdiction, it must
dlsmlss the case. Rule 12(h)(1) SCRCP

|  South Carohna appellate courts have 1epeated1y held that subject matter
jiurisdiction may not be assumed to be inhérent in the courts, but rather that it “depends
upon the authority granted to the eourt by the const'i'tutiohuand' laws of the State
[and]:.;cannot be v_&»fai'ved. or conferred by donsent.” Paschal v. Causey, 420 S.E.2d 863,
';8‘65 (S C. App. 1992). The question of subj ect rnatter jurisdiction 1s a question ot; law.
Chew v. Newsome Chevrolet Inc., 315 S. C. 102 431 SE. 2d 631 (Ct App 1993)

V. ARGUMENTS

A. Appellant’s Mother May Serve As Next Friend For Her
Child Justin T., But May Not Represent Justin T. And
thlgate His Claums Without Counsel Because She Is Not

, AA Llcensed Attorney

Under South Carolina law, a person may prosecute ot defend "his own cause, if
he so desires." S.C. Code Ann. § 40-5-80. However, no "person may either practice law

or solicit the legal cause of another person or entity in this State unless he is enrolled as a




- member of the South Carolina Bar," S.C. Code Ann. § 40-5-310.

Under thesé statutes, the Supreme Court of South Carolina has held that a non-
lawyer cannot represent a corporation in circuit or appellate courts. Renaissant:e Enters.,
Inc.'v. Summit Teleservices, Inc., 334 S. C 649 515 S E 2d 257 (1999) (holdrng that non-
lawyer president and shareholder of corporatron cannot represent the corporat1on pro se
in circuit or appellate-courts) The Supreme Court has also. held that a non- lawyer
executor or personal representatlve canhot represent an estate 1n le'gal matters Brown V.
Coe 365 S.C..137,.616 S. E 2d 705 (2005) The Supreme. Court explained that the "goal
of the proh1b1t1on against the author1zecl practrce of law is to protect the public from
incompetent, unethical,tor irresponsible representation.” Renaissance Enters, Inc. at 652,
515S.E.2d at 258 Speciﬁcally, the prohibition against the unauthori zed practice of law
protects the pubhc "frorn the potentlally severe economlc and ernotronal consequences
whrch may ﬂow from the €rroneous preparatlon of legal documents or the 1naccurate
legal adv1ce given by persons untramed in the law." B/ own at l39 616 S.E. 7d at 707

: Whrle a parent may assert clarms on behalf of h1s or her minor Chlld as next
frrend Rule 17(c) SCRCP a non- lawyer parent servmg as next frlend cannot htlgate a
minor chrld's clalrn w1thout legal counsel Meyers V. Loudoun County Pub Sch 418
F. 3d 395 400 (4th C1r 2005) (non-attorney parent of mlnor chrldren not authorlzed to
lrtrgate pro se tne clalm of h1s minor r'hlldren) Blue v, People 585 N.E. 2d 625 626 (Ill
Ct. App 1992) ("A next frlend is not a party to a suit but represents the real party, who
as a minor, lacks the capac1ty to sue in h1s own name") Y ulm Lz v. Rzzzzo 801 N.W. 2d
351 360 (Iowa Ct. App 201 l) (Rule authorlzlng father "to brrng su1t on behalf of lns son
as next frrend dld not authorlze [father] to advocate hlS son’ 's cla1m before the drstrlct
court w1thout the ald of counsel ") Courts have repeatedly held that a non- lawyer pa1 ent

or guardlan cannot sue on, behalf of hrs or her minor Chlld wrthout secur1ng legal counsel



. Meyers v. Loudoun County Pub. Sch., 418 F.3d 395, 399-401 (4th Cir. 2005); Booker v.

Sullivan, No. 8:11-1131-HMH-JDA, 2011 WL 3555718 (D.S.C. July 21, 2011); Foley v.
Town of Nichols, No. 4:09-1217-TLW-TER, 2010 WL 424142 (D.S.C. Feb. 1, 2010);
Bardes v. Magera, No. 2:08-CV-487-PMD:RSC; 2009 WL 3163547 (D.S.C. Sept. 30,
2009); Cheung . _Youth‘Orc’hesti‘c_i Found. of Buffalo, Iric., 906 F.2d 59 (2d Cir. 1990;
Osei-Affiyie v. Med: Coll. of Pa., 937°F:2d 876 (3d Cir. 1991); Skiepherd v. Wellman, 313
F.3d 963 (6th Cir.'200’2); Navin v. Park Ridge Sch. Dist. 64,270 F.3d 1147 (l7t‘h Cir.
2001); Johns v: County of San Diego, 114 F. 3d 874 (9th Cir. 1997); Meeker v. Kercher,
782 F:2d 153 (10th Cir. 1986); Gallo v. United States, 331 F. Supp. 2d 446 (E.D. Va.
2004); Brown v. Ortho Diagnosz‘ic Sys., Inc., 868 F. Supp. 168 (E.D. Va. 1994); 4 ex rel.
F.P.J. v. Davis, 86 So. 3d 394 (ALa. Ct. App. 2011); Byers-Watts v. Parker, 18 P.3d 1265
(Ariz Ct. App 2001)' Lowe v. City of Shelton, 851 A.2d 1183 (Conn. Ct. App. 2004)' '
Blue V. People, 585N, E 2d 625 (111 Ct App. 1992); Yulm Liv. Rizzio, 801 N.W.2d 351
360 (Iowa Ct App 2011) Goodwm w. Hobza 762 N.W.2d 62’ (Neb Ct. App 2009)
Chzsholm V. Rueckhaus 948 P.2d 707 (N.M. Ct. App 1997) and Inre D.L.,937 N.E. 2d
1042 (Ohro Ct App. 2010)
The purpose of the rule prohlbltmg non- lawyers from representmg others has
been explarned in detail: w -
The near uniform proscription on non-lawyers representing others
in-court issoundly based on two' separate, but' complementary -
policy considerations. First, there is a strong and compelling state
“ interest in regulating the practice of law.” Regulation that excludes
non-lawyers from representing others reflects that the conduct of
- litigation by a nonlawyer creates unusual burdeéns not only for the
_ party he represents, but also for his adversaries and the court. The
lay litigant frequently files pleadings that are awkwardly drafted,
. motions that are 1nartrcu1ately presented, [and] proceedings that are
needlessly multiplicative. "In addition to lacking the professional
. skill of a lawyer, the lay litigant lacks many of the attorney's -

ethical responsibilities, including, importantly, the duty to avoid
* litigating unfounded or vexations claims. - o




The second reason unlicensed laymen are not typically permitted
to represent others in court concerns the importance of what is at
stake for the htlgant and the final nature of the adJudlcatlon of the
rlghts in questlon ‘Thus, a _party may be bound, or its r1ghts
waived, by its legal representative. When that representatwe is a
licensed attorney . there  are grounds 1o believe that the
representative's character, knowledoe and tramlng are equal to the
respons1b111ty In addition, remedies, and, sanctions are available
against the lawyer that are not avallable ~against nonlawyers, .
- _1nc1ud1ng ethlcal mlsconduct sanctlons and malpractlce suits.

BI oWwn v, Ortho at 171- 72 (01tat1on., and footnotes omltted)
| ‘- +In t‘us case, Appellant Justin T was previously represented by legal counsel in
the C ;1rcu1t Court proceedings. However, mother, Caren Taylor, has appealed to this
Court pro se. Mother has brought this underlying action solely in a representative
capacity; she llaa not raised any claims .Qf .her’ own, quoadingﬂly, the party’in_ interest in
the underlying action and it_he' aggrieyéd party to this_appa'al‘ 1sAppellant J uS“tin T not his
mother. The mother, by Whom this suiit' \gvas brdught by and Vthifou‘gh, is_neither technically
nor substantially the partl.y*‘to this prodaedirlhg.,lt. is Reéponda_nt’s un@érstandin_.g t%lat Caren
Taylor is not an attorney llicens.ed_ in ‘S_c.)uth C‘arolina’and‘thUs, lacks :th'e authority to
litigate Justin T.’s claims Withaut legaI counsel. | |

'B. Tha .Cir'cuit" Céu’r‘t Prloperly’ Granted Respondents’ ‘

.. Motion. To Dismiss For Lack. Of- Subject Matter
~ Jurisdiction. S

Under well-éstablished South C’ardl'i'ﬁa '-la.v‘v student suépanéiOﬁs are not subject fo
appeal fo Circuit Court. The South Carolina § uupreme Court considered this parfn,ular
issue in Davzs v. School District of Greenville Cnty 374 8.C. 39 43, 647 S E2d 219
372 (2007). With regard.to appeals of transfers t alternative séhools in lieu of

e'xfp'ul‘sioh, the Court held that transfers of students are go.\,/erﬁéd by'S.C: Code Ann. § 59-




63-250, which provides:
The Board or a designated administrator may transfer a
pupil to another school in lieu of suspension or expulsion
but only after a conference or hearing with the parents or

legal guardian. The parents or legal guardian may appeal a
transfer made by an administrator to the board. . .

"The limited appeal '}Srox'/;_isiorts of Davis Iap'pl}; despite the fact that the :rriéttter
began as-a recommendation for expulsion. In.Dayis, the student was also initially:
| ‘r,ec.o/mmended,’for- exptllsion: The District ultimately decided to assign the student to an |
alternative school in lieu of expulsion, as V_vas.dene with the Appellant in this matter. In
resptmse to Davis, the Court held:

Respondent contends, however, that because the
proceedings began as expulsion proceedings, and the
procedure initially followed by the District was pursuant to
the expulsion statute, see § 59-63-240, he retains the full
appellate rights, outhned in that statutory section. = |
Respondent further mamtams that because the statutory
language provides that the ‘action of the board may be .
appealed to the proper court’-without regard to whether the
action resulted in an actual expulsion-the ¢ircuit court

| ‘ . . properly found it had the power to review the Board’

o action in this case. We disagree.

Similarfy, in this ease; élth'c')ughﬂ the Appellaht’s case 'beéan as aarecomllriendation
for eXpu'li-s‘idn; because that recommendation ultirttately Wes fej ected, the decision to
trétnsfet him in lieu of expulsioh is not appealable. o

" The eeurtvinﬁav:is further held that:

Sect1on 59-63-25 O expressly prov1des for a1501p11ne in the
form of a transfer ‘in lieu of suspension or expulsion’;
therefore, it plainly envisions the p0531b111ty that the student
may be involved in expulsion proceedlngs pI‘lOI‘ to being
transferred. The statute then specifically provides for only
one level of appeal. Had the Legislature intended for a
transferred s’fudent to have all the rights outlined in the
expu151on statute, it couid have prov1ded spe01ﬁcally for




that procedure in section 59-63-250. We therefore hold the
Legislature intended that when a student is merely
. transferred, and not expelled, the review of the decision
Lo ends with the Board. See §59-63-250; Hodges v. Rainey,
supra (the cardinal rule of statutory construction is to
ascertain and effectuate the intent of the Legislature).

--Indeed, a contrary interpretation would create a significant
conflict between sections 59-63-240 and 59-63-250,

..-allowing further appellate review of a transfer if the
proceedings were initiated under the expulsion statute, but
hot of a transfer initiated under the transfer statute. Hodges
v.'Rainey, supra (statutes should be harmonized whenever
possible to prevent an interpretation that would lead toa *
result that is plainly absurd); see also Aledo Indep. Sch.
Dist. v. Reese, 987 S.W.2d 953, 958 (Tex. App. 1999)
(where the court held that a student’s transfer to an

" alternative education program was not an expulsion, in part
because the applicable statutes provided no district court
review for alternative placements but allowed further court
review for expulsmns) Thus, once the hearlng officer
rejected expulswn and, 1mposed the sanction of transfer, the
transfer statute became apphcable ‘That section’s appellate
procedure simply does not prov1de for appeal ofthe
Board’s decision to the circuit court. See 59- 63 250
Accordlngly, the circuit court lacked subject matter’
jurisdiction to review the Board’s decision..

For the v‘:above-s_tette_:d“reaso:ns,.Respondents subr_n_i-t that_theiCircuit Court lackect.
s'ubj ect matter j_ufisdictien in this _rnétte__r, _'e_r.xd accefdihglyl,- the Ofder_ _dismissing the appeal‘
was proper. Further, to th._el'"extent thls Cet}_t’t’s ju_risdictioh d:eriye:s.frqmthe Circuit Court,
where the Circuit Court ;ddes’not'have- jurisdiction to .detet;fr'tine the merits, the Court of
- Appeals likewise Ld_,Qes'net:'haye_jhtisdi(;tieh to reach the merltsand this appeal should be
dismissed.

C. Appellant’s Arguments Were Not Ralsed In Circuit Court
_ And Cannot Be Ralsed For The First Time On Appeal.

As an 1n1t1a1 matter Appellant falled to argue in the lower court that (1) the

Respondents faued to ﬁle a certlﬁed re(‘ord on appeal (2) ‘that the Respondents had a

|
o



mandatory duty to certify and file the original record-from the Board to the Richland
County Clerk of Court; and (3) the Appellan’r S rlght to due process of law under the
Fourteenth Amendment to the Unrted States Constrtutron was Vrolated when the
Respondents falled to certlfy the record on appeal and file 1t in the Crrcult Court. These
arguments may not be raised for the first trme on appeal Specrﬁcahy,

An 1ssue ‘oannot be ralsed for the ﬁrst time .on appeal but. -

must have been raised to and ruled upon by the trial Judge

" to be preserved for appellate review. -An issue is'not
preserved where the trial court does not explicitly rule on
_an argument and the appellant does not make a Rule 59(e)

motion to alter or amend the judgment.
Jones 3 Sta*a Farm Mut. A uto Ins. Co., 364 S.C. 222,612 S. E 2d 719 (Ct. App. 2005); .
quyd v. ~_F]oyd, 365 S.C. 56, 73, 615 S.E.2d 465, 474:(Ct.xApp. 2005) (“when a trial..~
judge makes a general ruling on an issue, but does not address the specific argument
' raised by the appellant and the' appellant does not make a motion tolalter or amend
pursuant to ‘R.ule 59(e), SCRCP to obtain a ruling on the argument, ’th_e. appell_ate court 3
cannot consider the argument on appeal,”); Noisette_u, Ismail, 304 S.C. 56, 58, 403
S.E.2d 122, 124 (1991_) (holding that Where a trial court does not explicitly rule on an
argument raised, and.appel_l'ant 'makles 'anuie 59(e), SCRCP rnotion o obtain a ruling,
the appeliate court may not address the i_ssuej, ‘

This well-settled ruie e'stablishes that questions presented for this Court’s revrew
that were not raised and ruled upon in the trial "court should not be consrdered on appeal.
Aeeordinély; Appellant’svarguments, 'iﬁérading but not limited to, the absence of certified
record on appeal should be disregarded becausé the issues were neither raised before nor
rul'ed'upon. by the Circuit Court,"and-:aec’ordingly, it should not now be addressed by this

Court., See USAA Prope»'r'ry‘czmd Cas ins. Co. v. Clegg, 377'S.C. 643, 66"0, 661 S.E2d
10




791, 800 (2008); Food Mart v. South Carolina Dept. of Health & Environmental Control,
322 S.C. 232,234, 471 S.E.2d'688, 689 (1996); Kiawah Res_ortASsc. v. South Carolina
- Tax Com’n, 318 S.C. 502, 505, 458 S.E.2d 542, 544 (1995).

D The Appellant Had The Burden To Certlfy The Record
.. On Appeal. : : D :

LLAS :_a..gen;eral rule, the App_evllant‘ _bears the bnrden, of plrels,e_nting an appellate court
Wi_th »an_adequate record. . [ghnson v. Sam Eng{ish Gradiqg,_]_nc., 412 S.C. 433,454, 772
S.E.2d 544, 555 (Ct. App. 2015); t_S’g)_Z_Z,e_y.v_i‘ Navy Federal:Credit Union, Inc.,397S.C.
‘i_-92, 213,723 S.E.2d 597,609 (Ct. App. %012); MecCall v. Ikon, 380 S.C. 649, 663, 670
S.E.2d 695, 703 (Ct. App. 2008).- South Carolina courts have held that it is an
'Appellant’s burden to include in the record on appeal such parts of the proceedings as he
deems necessary. Townvof Winn;boro V. _Wiede;nan—Sing{eton, Inc., 303 8.C. 52, 61, 398
S.E.2d 500, 505 (Ct. App. 1990);,C0gdill v. Watson, 289 S.C. 531, 347 S.E.2d 126 (Ct:

App: 19.86); Hamilton v. Greyhound Lines East, 281. S.C.;_442, '316Y,S.E.2d 368 (1984).

| In this instant case, the.;burden was upon Appellant, who appealed the Board’s
decision to the Circuit Conrt, to furnish a record on'a.ppeal to the Circuit Court. Further,
the Appeildnt is required to proVide a record on appeal to this Court; howe{/er, the record
shall not ;include ﬁiattefé which were Inot‘presented to the lower court, Rule210(c),
SCRCP Record on Appeal prov1des -

The Record on Appeal shall 1nclude all matters desrgnated

to be included by any party under Rule 209 and shall

comply with the requirements of Rule 267. The Record

shall not, however, include matter Whrch was not presented

to the lower court or tribunal.

As set forth above Appellant had the burden of provrdmg the record on apneal to

 the C1rcu1t Court The Appellant failed to meet the burden and has attempted to shlft that



burden upon Respondents. Further, to the extent the Appellant failed to certify a record
on appeal to the Circuit Court, the Appellant may not now include in the record matters
which were not presented to the Circuit Court. Rule 210(¢) and (h), SCRCP.

c Ovefall'; because the Apbellaht created thebroéedural defect in ‘.the‘ appeal, the
Circui’f-C"O{Jr't"'s'l'Or'der' granting the Motion to Dismiss should not be disturbed and
Appellant’s argpxheﬁt “that .his cqnétifutidnal _'r_ight. _t.o .due prdéesé was viblated when the
Respondents failéd to ceffffy the ;ecb_rii on appeal and file 1t {gvitﬁ'fhé :'C_i‘r_,cuit Court should
be disregarded.

E. The Record On'iAppeal Is Not Necessary To The
Assessment Of Jurisdiction.

o As a matter pf law, l.ac_k of .su_bject matter jurisdictiqq_ can b_g: raised at any t__in.le,.
even for __th(; first time on app(eal,byg_party or by the court. Ex parte Cannon, 385 S.C.
643, 654‘},‘,_685; SE2d 814, 820 (Ct. App. 2009). | Generally, in‘considering a Rule
12(b)(6), SCRCP motion, the trial court must base its ruling “solely,upon allegations set
forth'in the Complaint. See Flateau v. Harrelson, 355 S.C. 197, 20 1', 584 ‘S_.E.2d 413,

415 (Ct. App. 2003). Assuming, arguendo, that Respondents were required to provide a

certified record on appeal, a certified record on appeal is not necessary to determine lack

6f subj ect matter jurisdiction. When a defendant challenges subject matter jurisdiction
via a motion to dismiss fo;q__liack of subj ect matter jurisdi,ctjon,_\the dis_trict court may
regard the pleadings as mere é\/idéndé on the issue and may-consider evidence outside the
pleadings without cbm)érting the procéedihgs to one for sufnrriary judgment. Velasco v,
Gov't of Indonesid, 70 F.3d 392, 398 (4th Cir. 2004); Evans v. B.F. Perkins Co. a Div.

of Standex Intern Corp.; 166 F.3d 642, 647 (4th Cir. 1999). ‘Affidavits and other

evidence outside of the pleadings may, in certain circumstances, be considered in support




of a motion to dismiss based on a lack of subject matter jurisdiction. Baird v. Charieston
County, 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999). As such, the Circuit Court was not
r_equi;ed to 'review the record on e_lppeal to ascertain jurisdiction. ‘Rather, the Circuit‘
(.IAourt hed fhe di.scretion,to‘r.nake its Ndecision based'(')n the informati_on provlid.ed to the
eeurt .c'l'uring the_ metiens hearigg. Therefere,-Appel_lant’s ergumeet the’e the Circqit Court
erred by grarllitli“.ng Res_i;on_dents_’ I\I/%o_t.ionAte Dismiss in t_he abeenee Qf a reeo:r:d on appeal ie
ﬁlisgqided. | o | |

 F. The Circuit Court’s Use Of A Form Order Was Proper.

“Appellant argues that the Circuit Court erred by using only a form order to set
forth its judgment. However, this Court has held that
Not all situations require a detailed erder and the trial
- court’s form order may be sufficient if the appellate court
can ascertain the basis for the trial court’s ruling from the
. record on appeal; there is no blanket requirement that the
trial court set forth a separate exp]anatlon onall of its =~
rulings. -
Porter.v, Labor Dept., 372 S.C. 560, 567, 643 S.E.2d 96, 100 (Ct. App. 2007).

The Circuit Court’s form order ruling that it lacked subject matterjurisd.iction in
this case was proper because the student had not been eéxpelled. The Court generally does
not intervene in school de0151ons however based on the arguments made by counsel
during the nxotlonq hearmg, it was able to perform its deslgnated duty, and thus, a
detailed order was not _required. .

Assuming, arguendo, that this Court cannot-determine whether granting the
Motion to Dismiss was appropriate'bee:iuse the Circuit Court’s Qrd_er fails to articulate its
reasoning for gran;ing’the_‘rhetioﬁ'ﬁo diémies,_'the Circuit Ceu_‘rt‘arti'eul‘at’ed its decision

during the Motion to Dismiss hearing and can be reviewed in the hearing transcript. The

13 -



hearing transcript also provides this Court with a foundation for confirming the Circuit
Court’s basis for grantirig Respondents’ Motion to Dismiss.

- VL. CONCLUSION .

. Fgr_ thq_ fpr,egoing.,r.’_e,asons,,'R._esp(:_)ndents respectfully request the Court fo affirm

t}ig j.udgmeri:t__o_f the Circuit Court.
Respectfully, submitted, . .-
- CHILDS & HALLIGAN,; P.A.

Mww@’ i

Dwayne T azyck S.C. Bar N&/70240

P.O. Box 11367
" Columbia, South Carolina 29211 - - .
~(803) 254-4035
Attorney for Res_pgndents

N A
September 23 , 2016
Columbia, Sauth Carolina
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