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II.

II1.

Statement of Issues on Appeal

Did the trial court err in admitting expert testimony that no conclusion could be
reached regarding whether Mr. Hernandez could be included or excluded as
contributor to the DNA analysns because the ev1dence was irrelevant and invited the
jury to speculate about 1ts meaning?

‘Did the trial court err in admitting the investigator’s testimony regarding what thé
- . interpreter said the. defendant told him in Spanish because the testimony was

hearsay not subject to any exception?

Did the trial court err in admitting expert testimony. corroborating the minor’s
details of the alleged assault in a forensic interview because it improperly bolstered
the minor’s testimony? :



Statement of the Case

This appeal arises out of a conviction and senténce of Appellant Mario Valerio-Gonzalez
Hernandez of criminal sexual conduct with a minor in the sécond‘degree.‘ Mr. :H.e'rnandez was
found guilty by a jury after a trial in the Newberry Couﬁt‘y Coﬁft ‘of Generélr Séssions from
October 28, 2014 to October 30, 2014. The State argued .at &iél thé‘er. Hemandéz sexually
assaulted the minor child of his girlfriend, Tomasa Aguirre-Cr“u‘z,tboi[h of whom livéd af fhe same
residence as Mr. Hernandez. The State theorized tlllat the.alle.ge‘d crimiﬁal'segual conduct had
occurred from approximately 2010, When the minor was eighf y;ars .old, until Juné 29,.2_013,
' wheﬁ the minor was twelve. The State brought two éharges against Mr. Hernandez: criminal
sexual conduct with a minor in the first degree and criminal sexual conduct with a minor in the
sécond degree.

- At trial, Ms: Aguirre-Crﬁz testified that, on the evening of Juﬁe 29, 2013, she foﬁnd Mr.
‘Hernandez aﬁd the minor, who was not wearing underwear, lying on a blanket on the floor of the
minor’s bedroom. (Tr. 38-44; R. 167-173.) Ms. Aguine-éruz testified that the minor told her
that Mr. Hernandéz had touched and .“had relations” with the minor. (Tr. 40; R. 169.) Ms.
Aguirre-Cruz testified that the minor left to call the police at a neighbor’s house and Ms.
Aguirre-Cruz called Liz VRivera, a Spanish-speaking neighbor, to assist at the scene. (Tr. 41, 46-
47;R. 170, 175-176.) |

Andrew Rowe, a police officer with the Newberry Police Department, testified that he
was dispatched and met Ms. Rivera, Ms. Aguirre-Cruz, and thé minor at the house. (Tr. 82-84;
R. 211-213)) dfﬁcer Rowe testified that he brought Mr. Hernandez out of the home for
questioning. (Tr. -84-86; R. 213-2‘15.) Officer Rowe testified that he read Miranda rights in

~ English, and Ms. Rivera orally translated the Miranda rights into Spanish to Mr. Hernandez. (Tr.

2



87-89; R. 216—.21'8.) Ofﬁcer.Rowe then questioned Mr. Hernandez reéarding .whati'occurred. :
(Tr. 92-94; R 221-223.) Officer Rowe called Investigator Kevin Goodman to the home and
Investigator-Goodman testified that he overheard Sgt. Rowe questiomng Mr. Hernandez through
Ms. Rivera. (Tr. ‘168; R. 297.) After the conclu510n of the 1nterv1ew, Mr. He_rnandez was taken
o prison. (Tr. 168;R.297) | |
' lnvi Goodman testiﬁed that, on July 1, 2013, lvlr. Hernandez was brought to the police
: department for an interview. (Tr. 174; R. 303.) He testiﬁed that Mr Hernandei was Mirandized
in both Eng‘lish and Spanish, after which Mr. Hernandez signed a Spanish language, Waiver iorm.
(Tr. 176—81’;‘ R. 305—310.) During the interview, Inv. Goodman asked questions to Corporal
Boris Alvarado in En'glish, who ‘interpreted. the questions and -a.sked them to Mr. Hernandez in
Spanish. tTr. 174' R. 303.) Mr. Hernandez then responded in Spanish to Cpl Alvarado who
_ 1nterpreted the response back to lnv Goodman in English. (Tr 174 R. 303:) After questiomng_
Mr. Hernandez, Inv Goodman offered h1m an opportumty to give a written statement, and Mr.
Hernandez vvrote a statement-in Spanish. (Tr. 181- 82 R 310- 311) Inv. Goodman also
interviewed Ms Aguirre-Cruz and the minor, and the minor also prepared a voluntary statement
L in Engllsh. (Tr. 171-74; R. 300-303.)
‘ On June 29, 2013, after the alleged criminal sexual conduct,.the minor was taken to the
~ hospital for a sexual assaultexamination by Donna Debrew, 'a sexual assault nurse examiner at
Palmetto Health. (Tr. 265; R. 394) Ms. Debrevv testiﬁed‘that she interviewed the minor and
performed a sexual assault examination consistent with the .answ.ers provided by the minor
" within six hours after the alleged assault. (Tr. 267-71; R. 396-400.)
Jennifer. Bartman, a DNA analyst employed by the State Lawl Enforcement D1v1510n'

testified that she performed a DNA analysis-on four pieces of ev1dence recovered from the scene:



~ buccal, vaginal, anel rectal swabs from the minor obtained during the sexual assault examination;
a buccal swab from Mr. Hernandez; a cutting from the chest area of the minor’s rlight_gown; and
a eutting from the minor’s underwear. (Tr.299-300; R. 428-429.) Ms. Bartman generared DNA
‘ proﬁles from each of the pieces Qf evidence, then performed short tandem repeat (“STR”) and Y-
chromosome short tandem repeat ’(“YSVTR”') analyses on the profiles. (Tr. 302; R. 431.) The
STR analyses identified fifteen loci for comparison, and Ms. Bértmarr compared the number of
repeating sections of DNA in the profile between Mr. Hernandez and the minor at the fifteen loci .
against established statistical standards to reach conclusions on the data. (Tr. 302; R. 431.)7 Ms.
Ba_rfman testiﬁed that Mr. Hernandez could be excluded as a conytri'b_utor to the DNA mixture .
“samples generated from the vaginal and rectal swabs and :the cutting from thel minor’s -
_ underwear. (Tr. 322-23, 327; R. 451-451, 456'.) She testified that no conclusion could be made
regarding the inclusion or exclusion of' Mr. Hernandez as a contributor to the DNA mixture
generated from the cutting of the minor’s nightgown. (Tr. 311, R 440.)

Mr. Hernandez was found not guilty of criminal sexual .cenduet with a rrlinor in the first
degree and guilry of criminal sexual conduct with a minor in the second degree. (Tr. 393; R.
522.) A sentence of sixteen years of irlcarceration was impoéed. (Tr. 399; R. 528.) Mr.

Hernandez timely filed and served his Notice of Appeal on November 7, 2014.



Argument
I The trial court erred in admitiing expert testimony that no conclusion could be

reached regarding whether Mr. Hernandez could be included or excluded as a

contributor to the DNA analysis because the evidence was irrelevant and invited the

jury to speculate about its meaning.

The trial court erred in admitting the expert testimonsi of Jennifer Bartrnan, the State’s
© expert witness in the. field of DNA analysis, that no conclusion conld be reached regarding the
inclusion or.exelnsion of Mr. Hernandez as a contribuior fo the mixtnre of DNA found on the
eutting from the front of the minor’s nightgown.‘ Her.testimony had no probative value
whatsoever and could -not have assisted the jury determine any' fact in issue, s.o it Is‘ho‘uld have
| been excluded as irrelevant pursuant to Rules 402 and 7(.)2Vo.f the Sonth éerolina Rules of

Evidence. To the extent that the statistically insigniﬁcant‘ DNA evidence cduld haye had any
probative value, that v‘alue was substantialiy outweighed b}} t}ie risk of prejudiee in" this case
“because Ms. Bartman failed te'explain the meaning or proyide the\statistica'l relei/ance of a non-
exclusion result to the jury. As'ell result, the admission of her testiniony invited the jnry .to serve
as their own amateur experts using their preconceived, and likely ‘incc»)rr‘elct, ideas of the meaning
of DNA evidence that “could not exclude” Mr. Hernandez. The admission of Ms. Bartman’s

testimony was prejudicial, and a new trial is required to corr_ect the error.

A. The DNA evidence was irrelevant and should not have been admitted under
"Rules 402 and 702 of the South Carolina Rules of Evidence.

Under the South Carolina Rules of Ev1dence, “[i]f scientific, technical, or other |
specialized knowledge will assist the trier of fact to ’understand the evidence or to determine a -
fact in issue, a witness qualiﬁed as an expert by knowledge, skill, experience, training, or
educatien, may testify thereto in the form of an opinion or otherwise.” Rule 702, SCRE. The

evidence to which the expert will testify must be relevant, reliable, and helpful to the jury. Srate



v. Tennant, 38'3‘ SC 245, 255, 678 S.E.2d 812, 817 (Ct. App. 2009). This analysis by the trial
court is part of its gatekeeping function “in ensuring the proposed expertv tes‘;imony meets a
reliability tflreshold for the jury’s_ﬁltimate consideration.” State .lv. Cam,413 S.C. 508, 520, 776
S.E.2d 374, 380 (Ct. ,Abp. 2015), reh’g denied (Sept. 2, 2015) tqﬁota£ion omitted).: ;‘Generally,
the admission 6f expert testimony is a matter within the sQund discreﬁon of the girc;uit court.”
| 1d, 413 S.C. at 520, 776 S.E.2d at 380 (quotation omitted). This Court wixll not fevérse a trial
~ court’s decision to admit improper expert testimony unless ihe decision cénstituted a prejﬁdicial
abuse of' discre‘;ioﬁ. Id “An ébuse of discretion occurs whenA the pircuit court’s ruling is based
on an error of law or a. factual .conclusion that is without eV‘ident'ia.ry sﬁpport.” 1d _(quotation
omitted).

Gengrally, South Caro\li‘_na law.recognizes that DNA evidepéé offered by a;l exbert is
reliable, although thé admiéSibility,of the bNA evidence may still bé challénged on relevance or
prejudice ground‘s'.' State v. Ford, 301-S.C. 485, 490, 392 S.E.2d 781, 784 ,(1996)' “Relevant
evidence is any evidence héving any tendency to make tﬁé exiéteﬁce of any fact‘ that is of
consequence to the detefmina‘;ion of the action rﬁore probable or less probable ‘thaﬁ it Would be
without fhe evidence.” Rule 401, SCRE. Addiﬁonally, relev,ant' evidence méy be ‘exclu-ded “if
its probative value is substantially outweighed by the danger of unfair prejud_ice? confusion of the
issues, or misleading the jury, or by co-nsiderations‘of undue delay, waste of time? or needless
presentation of cumulative evidence.” Rule 403, SCRE. | |

The State offered the expért testimony of Ms. Bartman, a SLED forensic scientist, in the
'ﬁeld‘of DNA analysis. (Tr.297-98; R. 426-427.) In performing her DNA analysis; Ms Bartman
analyzed four pieces of evidence: a buccal swab from.Mr. Hernandez; the minor’s buccal,

- vaginal, and rectal swabs; a cutﬁng from the minor’s underwear; and a cutting from the chest



afea of £he' minor’s nightgown. (Tr. 300-01; R. 429'—430.) Ms. Bartman performed STR and Y-
.STR e_inaiyses' én the DNA‘mixtures,' and the results from all of the samples ccl)’rllclusively
excluded Mr. Hernandez exceptlfOr the nightgown chest cutting. (Tr: 322-23, 327; R. 451-452,
456.)

Ms. Bartman testified that-the DNA profile developed from the nightgowﬁ.chest cutting
was a mixture of at least two individuals. (Tr. 310-11; R. 439-4»40.) Ms. Bartman testified that
the minor could conclusively be included and not éxcluded as a contributor to the mixture. (Tr.
310; R. 439.) In the context of the nlinor’s contributioﬁ to the DNA profile, Ms. Bartman
“testified that “['t]he pfobability of randomly selecting an Vum’elated individual who could have
contributed to this mixture is apbroximately 1 in 1,600.” (Tr. 311; R. 440.) Howevér, Ms.
Bértman testified that, for both the DNA profile and the partial YSTR profile developed from the
nightgown chest cutting, Mr. Herﬁandez could neither be iﬁcluded nor excluded as a contributor
to the mixture. (Tr. 311; R. 440.) She did not explain the statistical Signiﬁcance of that result.

| The triai court erred in allowing Ms. Bartman to testify.about the non-exclusion result _bn ’
the nightgown chest cutting sample because it had no probative {/alue whatsoever. TheA DNA
results were ﬁot inconclusive A_because of a tainted sample or inéufﬁcient' s_afnble size; to the
contrary, Ms. Bartman’s DNA analysis was complete and reached a result—that no concllisior_ls
or inferences could be made. AThusl, unlike. a rhatch, where. the contributor can be included and
not excluded, the non-exclusion résult did not provide any inférrﬁation about Mr: Hernandez’s
contribution, and the DNA analysis inherently had no value. “Truly inconclusive results, in -

- failing to either include or exclude the defendant, are whoHy neutral,” and they “are not relevant

! Numerous secondary sources, and some cases, discuss the methodologies, and evidentiary
significance of STR and Y-STR testing. -See, e.g., Hon. Ming. W. Chin, et al. Forensic DNA
- Evidence: Science and the Law §§ 2:3, 7:1 (2015); Harvey v. Horan, 285 F.3d 298, 305 (4th Cir.
2002). ‘ ‘ '



[] because they do not have a tendency to prove any particular fact that would be matérial to an
issue in the case.” State‘vv. Johnson, 862 N.W.2d 757, 775-76 (Neb. 2015). Put simply, Ms.'
Bartman’s testimony is evidence ‘o,f nothing, and it was totally irrelevant.

The lack of relevance of the DNA anlalysis is compounded by the lack of evidence in the
record abou_t why Ms. Bartman couid not reach a conclusion.” Ms. Bartman described how the
presencé of the same number in tﬁé box for the. individual and the evidence indicated a match for
that particular-locus. (Tr.313; R.442.) When prompted, however, Ms."Bartman never éxplained '
the meaning of the diffefent potential results—inclusive, exclusive, non-exclusive, or
incomplete. Instead, she only repeated her explanation of the methodology: .

Q. I guess the question is, it might just be semantics. .Why can’t you
- include him then. You can’t exclude but you can’t include him?

A. Right. Like I mentioned, we look at.the profile as a whole. We

' don’t look at each location individually. Just because, several
people can have a 14 repeat and a 15 repeat. - That is not
necessarily indicative of a person. And we look at these 15
different locations because these are the locations- that have been
shown to be the most unique between individuals. So, when we
look at all of those different locations combined it gives us the best
look at whether a person can be there or can be excluded.

(Tr. 314; R. 443.) When again prompted by the State to explain the meaning of the results rather

than the methodology, Ms. Bartman only offered circular responses:

What does that mean?

Like I said earlier, we can either include someone, we can exclude -
someone or there can just not be enough information to make a
determination whether he can be included or excluded from a
profile. '

Q. And then you say that about Hernandez as well, he cannot be
excluded? S S

A. No conclusive statement can be made regarding ‘the inclusion or
exclusion.

Q.

A.

(Tr. 316; R. 445.)



Q. Now we are-all looking at it and we see a lot of these numbers that .-
are matching one another. Why can’t you make a conclusmn just. -
not reachlng your threshold of confidence, I guess.
A. Because it'is a mixture. We typically look at mixtures more
cautiously, it is as cut and dry as it is them or itis not them. So, in "
. this case there are some numbers that are around the parenthesis, '
- so there are some lower level DNA there which you can see. This
- one and some of the other ones. So there is just enough, there is
~ not to concluswely say that he cannot be excluded from that
profile.
(Tr. 317, R 446) The chart of the results of the testlng, but not the report ﬁndmg that no
conclusion could be made from the testmg, was shown to the Jury (Tr 309- 10 Ex. 18; R. 438-
439, 534.)

Whilé ‘the jury heard that it would have been a striking coincidence—1 in 1,600—for
someone other than the minor to have caused the minor’s DNA to“appear in the profile, the jury
was given no context about the meaning of the non-exclusion result for Mr. He’rnandez.AA The .
statistical ‘context, of DNA analysis is crucial to determining what inferences. a jury ,' may
reasonably take from the results, regardless of what the result was. For example,er. Hernandez
may have been non-excludable because the results only indicated a broad class of potential
contributors. Alternatively, the results may have suggested: the contributor possessed some
genom_ic characteristic that would only appear in the DNA of a.few people worldwide—but not
uniciuely identifying Mr. Hernandez. AIf, arguendo, the results were below the State’s required
confidence interval, the jury had no way to know if Mr. Hernandez was nearly:excludable (say,
perhaps, only a 1-in-100 chance that the contribution came from him), nearly includable (only a
1-in-100 chance the contribution Was" not from hirn); or somewhere in between. However
missing from the record is the State’s proof of any such explanation. Ms. Bartrnan’s' opinion

thus only provided half of the necessary information to the jury; she did not provide any analysis

to explain the meaning of that conclusion or even inform the jury that no inferences could be



made fronﬁ it. Without an explanation, the information thét he could not be included or excluded
‘asa contr.ibutor‘simply has .no statistical application and no probative \-/aluel.
In Commonwealth of Massachuselts v. Maite-i,' _the Suprem¢ fudiciai 4 Coun of
_ Mas'sachusétts’ neld that expert testimony regarding vnon-éxclusion %esults shnnid n()nt:béadmi»tted A
without 'an acéompanyin'g statistical -explanation of its meaning. 920 N.E.2d 845, 849, (Mass.
2010). 'Tne.court noted that the same reasoning why courts r‘en1uire statisﬁéal relevance for
“match” DNA test résults applies equally to non—exclusinn results; otherwise, tne jury.'would
hav'e no way to e’valnate‘the meaning nf the result to assign any personal significance to it. Id.,
920 N.E.2d at 856. Other courts have ngreed that non;eXclusion results are not réleVant unless
accompanied by an explanation, whether statistical or otherwise, regarding tne rneéning' of. the
non-exclusion. See, e.é., Johnson, 862 N.W.2d at 775; Dunc;an v Cnm., 322 S..W.Bdl81, 93 (Ky.
2010); Deloney v. State, 938 N.E‘.Zd 724, 730 (Ind. Ct. App. _2071(5); Staté V. Testér, ‘968 A.2d
895, 906 (Vt. 2009); People v. Coy, 620 N.W.2d 888, 897 (Mi(nzh.’App. 2000; State v. Williams,
574 N.W.2d 293, 298 (Iowa 1998). Without such an explanafinn, statistical o? otherwise, tne
results are meaningless and of no probative value. Their ad'missionin tnis case was ‘e‘rror‘.

B. The error in admitfing the irrelevant DNA evi'dencé was prejudic'ial because
it invited the jury to engage in amateur speculation about its meaning.

The error jn admitting the non-exclus:ion DNA testimony was not harmless because 1t
invited 'the jury'to, become amateur experts and speculate about the meaning of the data for
themselves. To the extent that :non-exclusion fesults can have any probative value without an
explanation of their meaning, that value was substantially _outWe‘ighed in this case by the

prejudice to Mr Hernandez of the jury being misled. As a resnlt, this Court should remand the

case for a new trial.

10°



“To show prejudice, there must be a reasonablé probability that the jury’s Verdict was
inﬂuenc.ed by the challenged evidence or the lack thereof.” State v. Lee, 399-S.C. 521, 527, 732
S.E.2d 225, 228 (Ct. App. 2012) (quotation omitted): “Unfair prejudice .does not mean the
damage to a defendant’s case that results from the legitimate probative force of.the evidence;
.rather_ it reférs to evidence which tends to suggesf decision on an improper basis.” State v.
Gilchrist, 329 SC 621, 630, 496 S.E.2d 424, 429 (Ct. App..1998) (quotation omitted). Error is
» only considered-harmless if it could not reasonably have affected the outcome of the trial. State
v. Williams, 380 SC 336, 344, 669 S.E.2d 640, 644 (Ct. App. 2008) (citing State v: Bryant, 369
S.C. 511, 518, 633 S.E.2d 152, 156 (2006)). In such cases, ‘the defendant‘.’s guilt must be
“conclusively proven by competent .evidence such that no-other raﬁonal conclusion can be
- reached.” - State v. Kirton, 381 S.C. 7, 25, 671 S.E.2d 107, 115-16 (Ct. App. 2008) (quotation
omitted). “The detefmir;ation of prejudice must be based on the éntire record, and the result will
generally turn on the facts of each case.” Id, 381 S.C. at 25, 671 S.E2dat1l5.

Ms. Bartman’s testimony that Mr. Hernandez could not be included nor excluded as a
contributor to _the DNA mixture prejudiced Mr. Hernandez becapse the potential existed for the
jury to impermissibly infer that it had some signiﬁcanée. Stating that Mr. Hernandez could not
be excluded suggests a link that could be-more firmly established if more sampling was possible;
as the Supreme Court of Nebraska noted, a jury could reésénably conclude that DNA results
showing that the defendant (;ould neither ber included ﬂor excluded makeé that’ défendant a
possible source of the DNA. State v. Johnson, 862 N.W.2d 757, 773 (Neb. 2015). However,
that is a factually incorrect inference from a non-exclugion resultr. : :The only correct
determinatién from a non-exclusion result is that it is “evidence of néthing.” Cl&rk v. State, 96

iA.3d 901, 908 (Md. 2014) (emphasis added). A nonjexcli;sion result implies no greater link

11



between Mr. Hernandez and the nightgdwn than anyone else. See Com. v. Nesbitt, 892 N.E.2d
299, 313 (Mass. 2008) (finding that testimony regarding inconclusive DNA evidence was
prejudicial because it had no causal relevance But affirming because defendant did not object to
* the evidence). It has no statistical méaning or explanatory relevance whatsoever. Johnson, 862
N.W.2d at 773-74.
Error in admitting irrelevant evidence is particularly harmful when the evidence is DNA
analysis. While DNA methodologies continue to increase in reliability, juries continue to both
- expect DNA to be preséhted and rationally trust its results—despite usually having no personal
underStanding of its meaning. As the Colorado Court of Appeals noted:
DNA ‘is different from other identifying evidence. If:a witness - :
testified that she could not exclude the defendant as a suspect
because the defendant, like the suspect, had brown hair, a juror .
- would know to give almost no weight to that testimony. Jurors are -
‘presumed to have some knowledge of the frequency of this
characteristic within the general population. But because -a juror is
 unable to observe a person’s DNA, “the juror has no idea of the - -
frequency of a-particular DNA profile.” Martei at 858. And,
“[c]ertainly, a judge’s or juror’s untutored impression of how
unusual a DNA profile is could be very wrong.” [State v. Tester,
968 A.2d 895, 907 (Vt. 2009)] (quoting National Research
Council, The Evaluation of Forensic DNA Evidence 193 (1996)).
People v. Marks, . P.3d _ , 2015 WL 7769092, at *7 (Colo. App. Dec. 3, 2015). “[J]urors
place great emphasis on DNA evidence—so much so that fhe evidence has long ehqued a status
of ‘mythic infallibility’ for jﬁries.” Id. at *8 (quoting Virgin Islands v. Byers, 941 F.Supp. 513,
526 (D.V.1. 1996)). Unless the expert testifies fe‘garding the significance of the }non-exc-lusion
results, then the jlv,ll‘y‘_ will be invited to become amateur experts and guess what that significance
is. See Com. v. Mattei, 920 N.E.2d 845, 856_(Mas$. 2010) (“Jurors are routinely pfesented with

exceedingly infinitesimal random match probabil_ities. .. . If the jury are not provided with

similar statistical evidence where the DNA test result is a “nonexclusion,” there is a real risk that
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jurors will be misled into thinking that these DNA test results are similarly significant and that
“the nonexclusion evidence is similarly conclusive as to the “matched” contributor’s identity,
when in fact the actual meaning: of such results can vary substantially.”). Doing so is not
wéighihg the evidence—it is impermissibly speculating.

Because Ms. Bartman did not explain why Mr. Hernandez could not be exchi_ded but not
included or providing the statistical context of such a result, the trial court improperly “invite[d]
the jury to speculate about the probability of a match” by allowing her testimony.- Marks,
P3d at __ , 2015 WL 7769092, at *7. As a result; there is a “signiﬁcant possibility’f that the
“jufy might have attributed the potenﬁal DNA match preemptive or undue weight.” People v.
Coy, 243 620 N.w.2d 888, 899 (Mich. App. 2000). The admission of the non-exclusion
evidence improperly suggested that it wés stronger than it actually was.

The State further exacerbated the harm to Mr. Hernandéz and the jury’s confusion about
the permissible inferences to be ta'ken from the non-exclusion DNA evidence in its closing
argument:

- DNA, it can be included or excluded. I guess the jargon or the
terms SLED uses sometimes frustrate me. He can’t be included
and he can’t-be excluded. What are we to take away, I don’t really

~ fully know but when I look at this chart and I look at Mr.
Hernandez and I look at that nightgown [ see a whole bunch of
numbers that match up. And I just don’t understand why a male’s
DNA is on her nightgown and I just don’t understand that this acid
phosphate is present. And they are going to tell you, well, what
about the little boy. Acid phosphate, there is male DNA in there
but who is it from. And what are we do with all of these numbers
that match up.

(Tr. 368-69; R. 497-498.) Merely matching some numbers—br even a “whole ‘bunch” of

numbers, as the State argued—is m'eaningless when any two humans have nearly ehtirely

identical genomic compositions. The State thus speciﬁcally encouraged'the jury to continue
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speculating about the ultimate conclusion from the DNA analysis even after its own expert
_ declined to do so. See Com. v. Mattei, 920 N.E.2d 845, 858 (Maés. 2010) (ﬁndiné prejudicial A
error where prosecutbr relied in closing on non-exclusion DNA evidence without statistical -
| explanation and éuggested jury rely on DNA evidence); Duncan v. .Com.,i 322 S.W.3d 81, 93
(Ky. 2010) (stating that, if the prosecutor relie; on a non-exclusion result with no other evidence
of its significance, it may not. “invite the‘ jury to speculate that the match is actually more
significant than tﬁe expert testified”).. The admission of the irrelevant DNA evidence only
created the potential for the jury to act asj amateur experts and speculate about why it ‘was
inconclusive, fabricating the missing physical evidentiary link to Mr. Hernandez.

Further, the rerror could not have been harmless because the. competent evidence iﬁ the
recqrd, without the jury’s speculation .about the meaning of the DNA evidence, does not
- conclusively prove guilt such that no other conclusion could have rationally been reached. The
non-exclusion of Mr. Hernandez from the nightgown DNA sample was the only piece of direct,
tangible evidence suggesting to the jury a link between Mr. Hernandez to the minor on June 29,
2013, the onl;y ﬁight that any witness other than the minor testified that an assault occurred. All
- of the other DNA samples tested from June 29, 2013 conclusively excl_uded Mr. Hernandez and
né spermatozog froﬁq Mr. Hémandez were identified on any sample. (Tr. 321-23, 327; R. 450-
452, 456.) Ms. Bartman’s testimony régarding her DNA analysis should have been-excluded as>
irrelevant, and the failure to exclude the evidence was not harmless erfor because it had the

potential to mislead the jury. A new trial is warranted.
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Bid The trial court erred in admitting the investigator’s testimony regarding what the
- interpreter said the defendant told him in Spamsh because the testlmony was
hearsay not subject to any exceptlon : ‘

The trial court also erred in admitting the hearsay testimony by Investigator Go’odman

about his interview of Mr.. Hernandez on July 1, 2013. Inv. Goodman testified regarding the

alleged admissions made by Mr..Hernandez to Cpl. Alvarado in Spénish——és int"erpre'ted to him
- by.Cpl. Alvarado in English—even though he'was unable to ‘ﬁnde_rstand Spanish or-any of Mr.

'Hernandez’s statements. His testimony about what Cpt. Alvarado told him that Mr.AHémand_ez

. said was hearsay with no exception available to make the communications admissible, and its
admission was error.

The South Carolina Rules of Evidence define hearsay as “astatement, other than one
made by the declarant while testifying at the trial or hearing, offered in evidence to prové»the
truth of the matter asserted.” Rule 801(c), SCRE. Hearsay ‘téstimony is inadmissible unless
excepted by the South Carolina Rules of Evidence, by Supreme Court Rule, of by statute. Rule
802, SCRE. However, a witness may testify regarding an out-of-court statement made to him by
the defendant as a party admission not subject to the hearsay rule. Rule 801(d)(2), SCRE.

Thé State asked Inv.- Goodman to testify regarding what Mr. Hernandez: said in the
. interrogation, as told to Inv. Goodman by Cpl..Alvarado:

Q. All rlght ‘So what happens when he gets to your office? ,
AL He comes in. I read him his rlghts and we fill out a form. He’s read
his rights from our English version and at the same time it’s being .
translated on a Spanish form that he’s signing off on the entire
time. He waived those rights. I picked up from his conversation on’
the incident night about the inappropriate touching. And I asked
him when had that started, and he said around December 2012. We

- talked about the inappropriate touching and he said, you know,

they - would touch each other on their private parts and clothes
‘would always be on. The mama was present. He spoke of her

sitting on top of him while sitting on the couch. But I took that to -
be her sitting on his lap or something, not necessarily him laying
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down on top of her or her laying, him laying down and she’s on
top of him, but sitting on his lap. Those kind of things, sitting on -
his. lap. Inappropriate touching, the clothes would always be on.
We talked about the night in question, June 29th, June 30th and he

" said that he was in her room sitting on the bed. She was in the
bathroom. Their clothes were on. The light was on and mom came
in and nothing happened and he didn’t put his penis inside of her.
That’s all he would say.

Q. . Okay. Okay. So he is admitting to touchlng her prlvate parts but
not to penetratlon'? :
A. That’s right. . .
Q.. And so what -- you said somethlng about 2012 What d1d he say
' about the year 2012?
A.  He said that’s when the inappropriate touchlng started around that
" time.

(Tr. 174-75; R. 303-304.) VHowever, Inv. Goodman could not testify directly about what Mr.
Hernandez Arsaid because he did not speak Spanish. (Tr. 169; R. 298.) During the interview, he
was‘wholly reliant ion what Cpl. Alvarado had told him that Mr. Hernandez had V‘said, and in
court, he could only repeat what Cpt. Alvarado told him that Mr. Hernandez had said. Thus, his
testimony did not include any admissions made ny Mr. Hernandezfonly out-of-couit statements
made by Cpl. Alvarado about what Mr. Het'nandez admitted, being offered for the truth- of the
matter asserted'therein. Interpretation is 'nOt recdgnized by Rule 802, SCRE, or thev South
Carolina Supreme Court as admissible nearsay testimony, so Inv. Goodman’s testimony was
" inadmissible. See, e. g State v. Morales, 269 P. 3d 263 271 (Wash. 2012) (en banc) (finding that
testimony by ofﬁcer that a Spamsh speaklng interpreter had read warning to defendant was
inadmissible hearsay becanse‘ officer could not test1fy based on his own understandlng and
testimony was offered for truth of the matier asserted); Penple v. Wing Cltoi' Lo, 570 N.Y.S.2d
776, 777 (N.Y. Sup. Ct. 1991) (“The testimony of the deteetive as to what the interpreter stated
the defendant told him, in a language the detective did not understand, was ‘hearsay.” (citation

omitted)); People v. Gomez, 491 N.E.2d 68, 73 (Ill. App. 1986) (“[W]efnotethat a person‘
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conversing with a third person thrdugh,an interpreter is not qualified to testify to the.other
person’s statements because he knows them only through the hearsay o‘f the interpreter who,
ordinarily is the only person who may testify to the third person’s wbrds.”).

Some courts have recenﬂy recognized that interpreters servle oniy és a “language conduit” -
between .the defendant ‘and the interviewer sﬁch that an agency relationship, .Vanditestimonial
' identity, arvisesv.b.etween the deféndant and the interpreter pursuant té Rule 801(d)(2)(C) ér (D).
See, e.g, United. States v. Ushakow, 474 F.2d 1244, 1245 (9th iCir. 1973). HoweQer, the
Jlanguage conduit theory fails to recognize that interpretation involvés mofe than the 6né—t0—0ne
translation of words; it involves the translation of concepts. Even if the words originatedwith
Mr. . Hernandez, Cpl. Alvarado provided the understanding of the “contextual, -pragmatic
meaning” of the words and attemptedﬁ to reproduce the concepts in English. to Inv. Goodman.
A Seé United States v.- Charles, 722 F.3d 1319, 1324 (11th Cir. 2013) (holding that interpreter’s

statements- in interrogation were testimonial for purposes of 'ConffOntation Clause). Mbreover,
- whereas Mr. Hérnandez speaks a Guatemalan dialect of Spanish, Cpl. Alvarado speaks Bolivian
Spanish, and he admitted that. Spanish words can have different meanings in different dialects,
including between Gﬁatemalan and Bo]ivian. (Tr. 235; R. 364.) As a result, Cpl. Alvarado’s
vinterpretation did not have the same guarantees of reliability und@rlying the hearsay exceptions
in Rule 803, SCRE.
Even if the Court were to find that Cpl. VA‘lvaradvolmerely served as a language conduit,
Inv. Goodrﬁan’s testimony should still. not be admissible. The cases finding that the interpreter is
merely a language conduit "apply a four-factor test to determine -whether the interviewer’s
* testimony should be admissible:

1) which party supplied the interpreter,
(2).  -whether the interpreter had any motive to mislead or distort,
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3) the mterpreter s quahﬁeatlons and language skill, and -
(4) - whether actions taken - ‘subsequent to the conversation were
con51stent with the statements as translated. ' |

United States v. Romo—‘C’havez,j681 .F.3,d 955, 959 (9th Cir. 2012). Even if the Co,urt were to
apply such a test 'each of these factors would weigh against the reliability of Cpl.- Alvarado’s
translation such that it cannot be presumed that he was merely a language conduit

‘The State prov1ded Cpl Alvarado, a police ofﬁcer as the interpreter. Although the fact
that he is a government employee and police ofﬁcer “does not, by 1tself necessarily prevent his
* translations from’ bemg admissible” or allow a presumptlon_ ‘that he would. 1ntentionally
‘misinterpret the statements,it makes the first two factors vweigh against the State.: Id. “Although
Cpl. Alvarado testified that he was fluent in Spanish,‘ -he had no certifications- in- Spanish
| translations and had not spoken iton a daily‘ basis in almost a decade, so the th1rd factor also
weighs -against the reliability .of the testimony. (Tr 235; R. 364) Finally, although Mr.
Hernandez subsequently drafted a written statement, Cpl.. Alvarado noted that the written
-~ statement was'inconsistent, as it did not include the words private parts or in'appropriate
touching.' (Tr. 249; R 378.) Cpl. Alvarado was acting as an interrogator; not.a mere neutral,
translator, and he was not Mr. -_Hernandez’s agent in‘the‘ interview such that Inv. Goodman’s
testimony restating Cpl. ‘Alvarado’s interpretation was not hearsay.

The erroneous admission of Inv. Goodman’s testimony regarding the July 1, 20,13
interview was not harmless because it was the first time the jury had heard the statements made
by l\/ir. Hernandez in the interrogation.' Although Cpl. Alvarado subsequently testified about the

4 same conversation, his testimony provided signiﬁcantly less- detail:
: During the interview, Mr. Hernandez made the statements that
- around December 2012 is when the touching had started. Also, it

was also ‘said that during that time, it was more confidence built
_into it. And there was inappropriate touching in the private parts. .-
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And also it was said to, that there was no intercourse or
" penetration. But it was, and he also said that at all times he had his
clothes on. And some of that stuff that I can recollect from.
(Tr. 232; R. 361.) Because Inv. Goodman had already testified in detail about the interrogation
at.that time, the damaging testimony had already been heard. The admission of Inv. Goodman’s
testimony was erroneous and requires reversal.
III. The trial court erred in admitting expert testimony cof'robnorating the minor’s
' details of the alleged assault in a forensic interview because it improperly bolstered
the minor’s testimony. ' : ‘

‘Finally, the trial  court erred in allowing the expert testimony of Donna Debrew, the
forensic nurse that examined the minor on the evening of June 29, 2013, which included the
details of the minor’s version of events as told to her during'the forensic nursing interview. (Tr.
.260; R. 389:) Ms. Debrew’s‘te'stimony improperly bolstered the minor’s subsequent testimony -
and should not have been permitted.

- Ms. Debrew testified that she became involved when law enforcement requested that she -
-perform a forensic examination on the minor after the minor was transported to Palmetto Health.
(Tr. 265; R. 394.) Ms. Debrew testified about the information that law enforcement told her
before the examination:

The brief information that T was given was that she was assaulted
by or was reporting that she was assaulted by somedne in the home
which was a male that was much older than her. It was a 12-year-
old victim at that time and when I got to the hospital I spoke with
the physician. He had done his .initial exam and had cleared her,
because the physician has to see the patient before I see them, and
he had cleared her for me to do my exam.
(Tr. 265; R. 394.) Ms. Debrew then testified about what the minor told her during the interview

“portion of the sexual assault examination of the minor:

Q. What was your understanding of the type of assault? -
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Q.
A

She explained to me that she was assaulted by the landlord and I
think she called him the pastor. I'm trying to find the right page. .

I guess, when I’m asking the nature of the assault was it touching,
was it digital penetration, was it?

He penetrated her -- with the questions that we ask, we get very_
specific what is touched or where something is put. And she did

say that, when I questioned her on, did he put his penis in your
vagina, she answered yes. :
Okay.

And when'I questioned her, did he put his penis in your bottom
where you poop and she said yes. -

(Tr. 268-69; R. 397-398.) On cross-examination, after the State had opened the door to Ms..

Debrew corroborating the minor’s testimony, Ms. Debrew testified further regarding her report

of the minor’s statements from the interview:

" This is what I typed when she was talking to me. “Like in the

night, it was 11:00 or 12:00 and he,” (the pastor), that should be,

- “came 1n the living room and then he came in my.room. He had a
bad attitude. He takes down my underpants and he abused me. I

was like, mommy, and I ran to the bathroom. My mom came and
he acted like nothing happened. My mom went, why are my

" daughter’s underwear on the floor? My mom asked me and I was

trembling and I was really scared. The pastor said, nothing is going
on and you’re lying on me. He said that twice. My mom got the
phone. She was going to call 911, and he was like begging and
crying for her to stop or for her not to call. My brother was there
watching. I went to the neighbor and she called the police and they
came and brought us here.”

(Tr. 274-75; R. 403-404.)

Ms. Debrew’s testimony constituted improper bolsteririg of the r-ninor’s‘ testimony.

Under South Carohna law, evidence of prior consistent statements is not admrssrble unless the

wrtness has been impeached. State v. Barrett, 299 S.C. 485, 486, 386 S.E.2d 242, 243 (1989).

The purpose of this rule is to maintain “the assessment of witness credibility

. within the

-exclusive province of the jury.” State v. Taylor, 404 S.C. 506, 514-15, 745 S.E.2d 124, 128 (Ct.

App. 2013) (quotation omitted). In criminal sexual conduct cases, however, witnesses other than
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-the "alleged: victim may testif)Afiregarding the .alleged victim’s complaints és corrobbrative
evidence of-the assault. Barr.ett; 299 S.C. at 486-87, 386 S.E.2d at 243 ._The corroborative
witness’s testirrlrony‘ must be limited to the time and plaee of the aissau'lt and “may ‘not include
i)articuiars or -details.” Id; isee also Rule 801(d), VSCRE'. V“‘Testir'nony from (ither witnesses
- regarding the victim’s identification of the perpetrator does not fall within this hearsay
exception.” Dawkins v. Stare,'346 S.C. 151, 156, 551 S.E.2d 260, -262-6:3. ‘(2001). : o

The details of the mirior’s statements in the out-of—court i'riterview——the age of the alleged
assailant, his identity-,. the type of touching or penetration, and the alleged events consti_iuiing Athe
assault—are exéctly the types'of “particulars or details” vtha_t irriproperly vouch for the credibility
‘ot; the minor’s testimony.- Even though she did not expressly state whether she_believeci the
minor or" rlot,; Ms. Debrew still improperly bolstered the rrlinor’s teétirrreny_ because she
necessarily reiied'on anri incorporaf[ed.the mirior’s out-of-court‘staternentsl for tileir‘ trlith. See
State v. McKerley, ‘397 S.C. 461, 465, 725 S.E.2d 139, 142 (Ct:.‘i-App..20:12) -(ﬁnding thait
testimony‘.of forensic interyiewer improperly bolstereci' testimeny of children desiaite interviewer
" never testifyingl‘rhat he believed children)';

Under Sou‘th 'Carcl)lina law, Ms. Debrew’s improper bolstering_canrlot be considereii to be
harmless. “Improperly admitted hearsay Which is merelyicumulati've-to other evidence may be
viewed as harmless.” State v Jenninés', 394 S.C. 473, 478, 71767,S~.Ev;2d_-91, 93-94 (2011) (quoting
State v. Blackburn, 271 S.C. 324, 329, 247 S’E.2d 334,337 (1978)). “Irriproper- eorroboration;
testimony ’that- 1s merely eumulati’ve to ihe i}ietim s testimony, however, cannot. be iiarrril_ess,
because it is 'precisely this cumulative effect which enhances the devastating impaer of improper
corroboratiorr.;’ Jénnings, 394 S.C. at 478-79, 716 S.E.2d at 94 (emphasis in origiriai) (quotingi

‘ Jolly v. State, 314 S.C. 17,21, 443 S.E.2d 566, 569 (1994)). Ms. Debrew’s corroboration of the
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minor’s statements Was ‘particularly powerful—and particularly prejudicial—because she Was
employed as a sexual assault nurse examiner and qualified as an expert in the field of forensic
nursing for assessment of sexual assaults. (Tr. 260-64; R. 389;393.) In testifying, Ms. Debfew
lent her own credibility to the version of events later offered by the minor, whose credibility wés
not in quéstion aslsl-le had not yet"taken fhe stand. See State v. Barrett, 299 S.C. 485, 487, 386
S.E.2d 242, 243: (1989) (notiﬁg thét bolsteriﬁg error was exapérbated beCause the victim’s
crediBility ,Waé not subject to ‘impeachment because she had not yet taken the stand).' The trial

court erred in allowing Ms. Debrew to improperly bolster the victim’s testimony, and a new trial

- must be granted to correct this error.

Conclusion |
- Based on the above, the Court should reverse Mr. Hernandez’s conviction and remand for
a new trial.
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