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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

THOMAS J. O’BRIEN,

Plaintiff,
Vs. '

HENRY JAMES VAN DAM, THERESA
D. VAN DAM, CLYDE A. SANDERS,
JANET S. SANDERS, TIMOTHY D.
BROUILLETTE, JULIE LYNN
BROUILLETTE, ROBB R. ALEXANDER,
BONNIE M. ALEXANDER, FLORIEN
DAVADI, MARIA OUTEIRAL,
CATHERINE A. DAVIS, ANTHON Y
R.GOMEZ, IiI, MARY E. GOMEZ,
TRAVIS HUTCHINGS, AMY J.
HUTCHINGS, BRUCK K. PARKER, SR,
MARY E. PARKER, ALBERT L. KEETON,
DONNA S. KEETON, GREG BRANTLEY,
KENISH D. BRANTLEY, EMERSON

G. DICKSON, EVELYN DICKSON,

WILLIAM H. WALKER, JR., DEBORAH

L. WALKER, LINDA J. GOMEZ,
CHARLES . BRACE, MEREDITH N.
BRACE, CHARLESE. HORTON,
SHARON J. HORTON, EDWARD
CANALES, CAROLINE M. CANALES,
MICHAEL L. SAPP, MARJORIE H. SAPP,

WILLIAM J. DRAINS, SYMATHA DRAINS

GARY W. TAYLOR, JOHN W.
WESTMORELAND, PHYLLIS
WESTMORELAND, MIDWEST
CONCEPTS CORPORATION, BARRY L.
REESE, GREGORY C. POOK, JUDITH A.
ATHEY, RICHARD A, GALGANO,
RAYMOND F. MATHIS, MAXINE L.
MATHIS, BERNARD MCINTYRE,
RALPH RAY KEARNS, JR., CHERYL,
LYNN J. KEARNS, GUY SIDNEY
RICHARDSON, LINDA SUE
RICHARDSON, DIANNA HUSTON,

IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
CASE NO: 2014-CP-07-01402

ORDER AND DECREE

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
J
)
)
)
)
)
)
)
)
)
)
J
)
)
)
)
)
)
)
)
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DANIEL R. MORGAN, MICHELLE J.
MORGAN, LARRY G. MARRIFIELD,
EILEEN MERRIFIELD, JAMES FARMER,
CATHERINE B. FARMER, BRENDA
O’SHIELDS, WARREN J. DISBROW,
JOHN F. DYKEMAN, CAROL W.
DYKEMAN, EVERETT R. LENNEY,
ROSITA C. LENNEX, RAUL DENISE
DOMINGUEZ, PAULA CHRISTINE
WRIGHT, SHIRLEY A. SNYDER,
BENJAMIN J. KILEY, JAMES F. BAUER,
REVOCABLE TRUST, BENJAMIN KOLB,
WILLIAM MARK FRY, ELIZABETH
ANN FRY, MARK A. COOK, ROSE M.
COOK AND SHAKY POND, LLC.

Defendants.

uuuuwuyuwwuwu_{wuuuu

The Plaintiff and each of the Defendants hereto are the owners of the lots of

Oakmont Subdivision, a subdivision of real property located in Beaufort County, South

Carolina. Each of the lots in Oakmont Subdivision are covered by certain “Covenants and -

Lot Restrictions for Oakmont Subdivision”, duly recorded in the Office of the Register of

Deeds for Beaufort County, South Carolina on February 14, 1978 in Record Book 259 at

Page 200, and thereafter amended pursuant to a document recorded on May 12, 1978 in

the Register of Deeds for Beaufort County, South Carolina in Record Book 263 at Page 923.

A document entitled “Assignment of Interest” regarding these Covenants and Lot

Restrictions was recorded in the Office of the Register of Deeds for Beaufort County, South

Carolina on February 8, 1980 in Record Book 227 at Page 799

The Covenants and Lot Restrictions for Oakmont Subdivision provide in pertinent

part as followss:

Page 2 of 4




19.  All covenants and restrictions contained in this declaration shall run
with the land and shall be binding on all parties and persons until January 1,
1985; after which time said covenants and restrictions shall be automatically
extended for successive periods of fve (5) years, unless an instrument signed
by a majority of the then property owners within Oakmont Subdivision has

been recorded agreeing to change these covenants in whole or in part or to
terminate the same,

On April 16, 2014 a document entitled “Agreement To Terminate Covenants” was
recorded in the Register of Deeds for Beaufort County, South Carolina in Record Book 3315
at Page 1529.

On fune 11, 2014 the Plaintiff filed this action in the Office of the Clerk of Court for
Beaufort County, South Carolina. Through this action the Plaintiff seeks an Order from this
Court declaring that the “Agreement To Terminate Covenants” is null and void. Plaintiff’s
Complaint alleges two causes of action: Improper Execution and Fraud In The Inducement,
The Defendants were all duly served. Defendants Ralph Ray Kearns, Jr. and Cheryl Lynn J.
Kearns subsequently filed and served and Answer, on their behalf and on behélf of all other
Defendants like situated, in opposition to Plaintiff’'s Complaint.

The case came to trial before me on August 4, 2015. Testimony was taken from
which I make the following Findings of Fact and Conclusions of Law:

1. This action involves a subdivision of real estate located in Beaufort County,

- South Carolina and the owners of the individual lots within the subdivision, This
Court has personal jurisdiction of all the parties to this action and subject matter
jurisdiction over this action,

2. Although the “Agreement To Terminate Covenants” contain some irregularities, I

do not believe it is fraudulent and specifically find the “Agreement To Terminate
Covenants” not to be fraudulent.
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W

Subdivision”, to accomplish its intended purpose of terminating the “Covenants

and Lot Restrictions of Oakmont Subdivision”,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the “Agreement To Terminate
Covenants” wag néither entered into fraudulently nor under fraudulent inducement; and it
does contain an adequate number of signatures of the then lot owners of Oakment

Subdivision, i.e. 3 majority of the then lot owners, to accomplish its intended purpose of

terminating the “Covenants ap Lot Restrictions of Oakmont Subdivision”. The “Agreement

To Terminate Covenants” filed in the Register of Deeds for Beaufort County, South Carolina

on April 16, 2014 in Record Book 3315 at Page 1529 js hereby confirmed and upheld. The-

ed. L 4.0 (g1 e WW"C&, <r_

AND IT IS SO ORDERED,

Ma n H. D1
Beaufort Conx

Beaufort, South Carolina

May, 7\ 2016
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LAW OFFICES

Moss, KunN, FL.EMING {5~ SMITH, P.A.
JAMES H. MOSS
H.FRED KUHN, JR. 1501 North Street PO.Drawer D07~Beaufort, South Carolina 20901-0507
CORY H.FLEMING’ TELEPHONE 843-524-5575
KIMBERLY L. SMITH FAX 8435-524-1502
September 28, 2016 »
R ECEIVE])
Honorable Jenny Abbott Kitchings SEP 30 2016
Clerk, South Carolina Court of Appeals
Post Office Box 11629 SC Court of Appeals

Columbia, South Carolina 29211

RE: ThomasJ. O’Brien v. Henry James Van Dam, et al.
Case No.: 2015-CP-07-1402

Dear Mrs. Kitchings:

In accordance with your letter of September 15, 2016 enclosed please find an Amended Notice of
Appeal and Certificate of Service. In addition to the Amended Notice of Appeal, your September
15 letter also requests that I provide attorney information for the Corporate Respondents.
Unfortunately, the Corporate Respondents do not have attorneys. They each went into default and
never entered an appearance. I have served them with the appeal and if they should attempt to
enter an appearance in the appeal I will advise them of their obligation to obtain counsel.

I certainly do appreciate the assistance that you and your office have provided in this matter.

With kindes.t regards, I am

Very truly yours, )

MOS MING & SMITH, P.A.

H. Fred

HFKjr:sr

cc: Honorable Jerri Ann Roseneau, Beaufort County Clerk of Court (w/enclosure)
Kenneth L. Tootle, Esquire (w/enclosure)
Henry James Van Dam



Theresa D. Van Dam
Clyde A. Sanders
Janet S. Sanders
Timothy D. Brouillette
Julie Lynn Brouillette
Robb R. Alexander
Bonnie M. Alexander
Florien Davadi

Maria Outeiral
Catherine A. Davis
Anthony R. Gomez, 11}
Mary E. Gomez
Travis Hutchings
Amy J. Hutchings
Bruce K. Parker, Sr.
Mary E. Parker

Albert L. Keeton
Donna S. Keeton
Greg Brantley

Kenish D. Brantley
Emerson G. Dickson
Evelyn Dickson
William H. Walker, Jr.
Deborah L. Walker
Linda L. Gomez
Charles J. Brace
Meredith N. Brace
Charles E. Horton
Sharon J. Horton
Edward Canales
Carolina M. Canales
Michael L. Sapp
Marjorie H. Sapp
William J. Drains
Symatha Drains

Gary W. Taylor

John W. Westmoreland
Phyllis Westmoreland

Midwest Concepts Corporation

Barry L. Reese
Gregory C. Pook
Judith A. Athey
Richard Galgano
Raymond E. Mathis
Maxine L. Mathis
Bernard Mclntyre
Guy Sidney Richardson
Linda Sue Richardson
Dianna Huston

Daniel B. Morgan
Michelle L. Morgan
Larry G. Merrifield
Eileen Merrifield
James Farmer
Catherine B. Farmer
Brenda O’Shields
Warren J, Disbrow
John F. Dykeman

- Moss, KUuHN ¢~ FLEMING, P.A.



Carol W. Dykeman
Everett R. Lennex
Rosita C. Lennex

Raul Denise Dominquez
Paula Christine Wright
Shirley A. Snyder
Benjamin J. Kiley
James F. Bauer Revocable Trust
Benjamin Kolb

William Mark Fry
Elizabeth Ann Fry
Mark A. Cook

Rose M. Cock

Shaky Pond, LLC

Moss, KUHN & FLEMING, P.A.
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MOSS, KUHN & FLEMING, P.A.
ATTORNEYS AT LAW
1501 North Street
P.O. Drawer 507
Beaufort, SC 29901-0507

L. (843) 524-3373
Dﬁiun

To:

Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carglina 29211




