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IN THE COURT OF COMMON PLEAS

. STATE OF SOUTH CAROLINA
' OF.THE TWELFTH JUDICIAL CIRCUIT

COUNTY OF FLORENCE

Carmichael T. Flowers, 2015-CP-21-3071 e

S.C.D.C. No. 335945, o T N
'f\ 0 ‘/ - =
: | %%t % T
Applicant, e - N 5
CONDITIONAL ORDER OF DISMVIﬁS,génL o fﬁ}, o
V. ory F R
State of South Carolina, ' E R
o ‘-(:?. Z W

Respondent.-

N’ N N’ N N N N N N S N g N N e

This matter comes before this C(j)urt by way of an application for post-convictibn relief

(PCR) filed November 5, 2015. | _
PROCEDURAL HISTORY

Applicant is pr_esently confined 1n the South Carolina Department of Corrections pursuant
. to orders of commitment of the Florenc§ County Clerk of Court. Applicant was indicted at the
March 2009 term of .the Florence Courglty Grand Jury for Malicious Injury to Real Property,
Malicious Injury to Personal Property, ¢ﬁminﬂ Domestic Violence of a' High and Aggravated
Nature, and Kidnapping (2009-GS-21-0 1?26). Scott Floyd, Esquire represented the Applicant. On
July 22, 2009, the Applicant was tried and found not guilty of Kidnapping, 'guilty of Criminal
Domestic Violence (CDV), not guilty of;Criminal Domestic Violence of a High and Aggravated
Nature, and guilty of both maliciousi injury charges. Theb Honorable Ralph K. Anderson |
sentenéed the Applicant to ten (10) yeai;s imprisonment for Maligious Injury to Real Propérty,
ten (10) years for Malicious Injury to Personal AProperty, and thirty (30) days for CDV. The

sentences were to run consecutively.
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The Applicant filed a timely Notice of Appeal on July 31, 2009. The South Carolina
Court of Appeals dismissed Applicantis case by written Order dated August{ 25, 2011. The
Remittitur was issued on September 12, 2011.
First PCR A[f)plication: 2012-CP-21-2215
The Applicant filed his first application for post-conviction relief on August 2'\2, 2012, in

which he raised the following grounds:

1. Ineffective Assistance of Couinsel
2. Ineffective Assistance of Appellate Counsel

The State filed its Return and Motion to Dismiss on or around December 17, 2012. An
evidentiary hearing was convened on f‘ebmmy 10, 2014, beforé the Honorable Michael G.
Nettles at the Florence County Courthouse. Applicant was present and representéd by Tristan M.
Shaffer, Esquire. On March 10, 2014, }udge Nettles filed an Order dismissing the application
with prejudice.

_The Applicant subsequently ﬁléd -a Notice of Appeal on or around April 23, 2014.
Applicant was represented on appeal by ;Lanelle C. Durant, Esquire of the South Carolina Office
" of Appellate Defense. By Order dated March 4, 2015, the South Carolina Supreme Qourf denied
the Applicant’s petition for a writ of éertiorari and granted Applicant’s counsel’s request to
withdraw. The Remittitur was issued on %\/Iarch 20, 2015.

Federal Habea$ Corpus: 8:15-cv-01309-TMC'
On March 27, 2015, the Applicant filed a petition for a writ of habeas corpﬁs in the
United States District Court for the Distrlict of South Carolina. On March 7, 2016, the Honorable
Timothy M. Cain denied the Applicant’s petition with prejudice and granted summary judgment

for the Respondent.
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Current PCR Application
_In his second and current application for post-conviction relief, the Applicant alleges that

he is being held in custody unlawfully for the following reasons:

1. Lack of Subject Matter Jurisdiction

Before this Court are the records of the Florence County Clerk of Court regarding the
subject convictions, the Applicant’s records from the South Carolina Department of Corrections,
the Applicant’s appellate records, and the Applicant’s current and previous PCR applications.

 FINDINGS OF FAQT AND CONCLUSIONS OF LAW
’Successiveness

This Court finds that the current épplication for post-conviction relief must be summarily
dismissed because it is successive to the Applicant's previous PCR application. The Uniform
Post Conviction Procedure Act provides that:

All grounds for relief available tojan applicant under this chapter must be raised in

his original, supplemental or jamended application. Any ground finally

adjudicated or not so raised, knowingly, voluntarily and intelligently waived in

the proceeding that resulted in the conviction or sentence or in any other

proceeding the applicant has taken to secure relief, may not be the basis for a

subsequent application, unless thfe court finds a ground for relief asserted which

for sufficient reason was not assérted or was inadequately raised in the original,

supplemental or amended application. :

|

S.C. Code Ann. § 17-27-90 (2003). Successive applications are disfavored and the burden is on
the Applicant to establish that any new giround raised in a subsequent application could not have

been raised by him in a previous application.  Aice v. State, 305 S.C. 448, 409 S.E.2d 392

(1991); Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981).

The State submits that the Applicant has failed to establish sufficient reason why he could
not have raised his current allegations in his previous PCR application; therefore, he has failed to

meet the burden imposed upon him. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980); Aice,
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305 S.C. 448. Accordingly, this Court Summarily dismisses this application for post-conviction
relief.

Statute of Limitations

This Court finds that this appfication for post-conviction relief must be summarily
dismissed for failure to comply with Ithe filing procedures of the Uniform Post-Conviction
Procedure Act. S.C. Code Ann §17-27-10 to -160. S.C. Code Ann. §17-27-45(a) reads as
follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The South Carolina Supreme Cotilrt has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
The Applicant was convicted for the aforementioned offenses on July 22, 2909. The Remittitur
was issugd on September 12, 2011. Theré:fore, the Applicant was required to file his application
by September 13, 2012. This application‘ was filed on November 5, 2015, which was over three
Yyears after the statutory period had expirefi.

A motion for summary judgment fmay properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated ?chool District of Aiken, 315 S.C. 487, 445 S.E.2d 638
(1994). In additioﬁ, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to “grant a
motion by either party for summary disposition of [an] application when it appears from the
pleadings ... that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law.” Therefore, this Court summarily dismisses this application for
post-conviction relief for} failure to file' within the time mandated by the Post-Conviction

Procedure Act.
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CONCLUSION
Pursuant to S.C. Code Ann. §17-27-70(b), the Court intends to dismiss this Application
with prejudice unless Applicant provides specific reasons, factual or legal, why the Application
should not be dismissed in its entirety. ;Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Florence County Clerk of Court and shall serve opposing
counsel at the following address:
Office of the Attorney General
Caitlin Bazan Hastings, Esquire
PCR Division
P.0.Box 11549
Columbia, SC 29211

AND IT IS SO ORDERED this , ) day of :JT/(N

HOMAS A. RUSSO
Chief Judge for Administrative Purposes
Twelfth Judicial Circuit

H 0K€n Ce/ ", South Carolina

=~
52 = .
2 =
- ' —— s
Sy {F
i =
W T2 e
[ = oA 8

. CERTIFIED: A TRUE COFY
Y/ .
; af.fh,w_g /‘}zJ- \S‘%

GLERK OF COURTC.P & G.S.

: ORENCE COUNTY, S.C.
‘Page 5 of § FLORE




|

JUDGMENT IN A CIVIL CASE

STATE OF SOUTH CAROLINA
- CASE NUMBER 2015CP2103071

COUNTY OF FLORENCE . ¥
IN THE COURT OF COMMON PLEAS T

CarmxchaelTFlowers e : mﬁ JUR 20 ﬂﬁ @9153 Carohna State 0t‘

PLAmTIRF(S)m REEL- SHLAM SR DEFENDANT(S)
- COCP &G Asttorney for: U Plaintff 0J Defendant |
Submitted by: U F LORENCE COURT O Self- Represented L1t1gant
o L DISPOSITION TYPE (CHECK ONE) TR T
] JURY VERDICT Thrs actlon came before the courtlfor a trial by jury. The i 1ssues have been tned and a verdtct rendered

DECISION BY THE COURT This actlon came to trial or hearing before the court The issues have been tried or heard and a

o decision rendered. (3 See ‘Page 2 for additional information.
a ACTION DISMISSED 1CHECK SON ): . | D Rule 12(b), SCRCP 5 D‘Rule 41(a), SCRCP w o_l_. Nonsuit);
O3 Rule 43(k), SCRCP (Settled); *. . .~ 'O Other: : e B :
O ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; O Bankruptcy;
U Binding arbitration, subJect to rrght to restore to conﬁrm, vacate or O Other' :

modify arbitration award; - ; o :
0o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX) o e .
O Afﬁrmed g Reversed D Remanded A D Other: e :

NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. '
ITIS ORDERED AND ADJUDGED D See attached order; (formal order to follow) O Statement of Judgment by the Court
ORDER INF ORMATION :
This order | ends O does not end the case.
Additional Information for the Clerk:

, SO ' : ' INFORMATION FOR THEJUDG]\'IENT INDEX . :
Complete this section below when the _judgment aﬁ‘ects' title to real or personal property or xf any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against ' Judgment Amount To be Enrolled

(List name(s) below) (List name(s) below) o kistam PKS}belpw)-mW
' i

e
i /:rw- W

CLERKOF COURTC.P & G.S.

FLORENCE COUNTY S.C.

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
- in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
_]udgment details.

(61202016
Circuit Court Judge Judge Code Date
For Clerk of Court Office Use Only

This judgment was entered on June 20, 2016, and a copy mailed first class or placed in the appropriate attorney’s box on June 20,
2016, to attorneys of record or to parties (when appearing pro se) as follows:

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)




CA'RMICHAEI TREVON FLOWERS R ' John Croom Colvm Hunter

#00335945 ’ . ' PO Box 11549
Ridgeland Correctional Institution : Columbia, SC 29211
5 Correctional Road ‘ T

Ridgeland, SC 29936

ATTORNEY(S) FOR THE PLAINTIFF(S) . ATTORNEY(S) FOR THE DEFENDANT(S)
OWA 0 QM’JJU Oun
Court Reporter o . Conme Reel- Shearm Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE L

This action came to tnal or hearmg before t.he courL The issues have been tried or heard and a dec1sxon rendered

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT

COUNTY OF FLORENCE )
) 2015-CP-21-3071
Carmichael T. Flowers, )
S.C.D.C. No. 335945, )
) FINAL ORDER OF DISMISSAL =
Applicant, ) o 2 =
V. ) Sog‘; % 1
) RgR L =
State of South Carolina, ) Qe
) Spe 3
Respondent. ) 22 -~ O
< 3 %
Ao . f_’

Th.lS matter co.rﬁe‘s before the Court by way éf van application for pést—cbnviction relief
filed November 5, 2015 (“the Application”). Respondent made its return, requesting the
application be summarily dismissed.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal signed June 7, 2016,
and filed June 16, 2016, provisionally denying and dismissing this action, while giving the
Applicant 20 days from the date of service of said Order in which to show why the dismissal
should not become final. Attached to this Final Ordcr and incorporated herein by reference is an
Affidavit of Service dated July 21, 2016, serving the above-mentioned Conditional Order of
Dismissal on Applicant.

Applicant has failed to respond to either Respondent’s motion to dismiss or this Court’s
Conditional Order of Dismissal. Therefore, this Court finds a sufficient reason has not-been

shown why the Conditional Order of Dismissal should not become final.
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IT IS THEREFORE ORDERED that for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for post-conviction relief is hereby DENIED
AND DISMISSED WITH PREJUDICE.

This Court hereby advises Applicant that he must file and serve a Notice of Appeal
within 30 days of the service of this Order to secure appellate review. See Rule 203, SCACR.
Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the filing and
service of the notice of appeal

=
AND IT IS SO ORDERED this _ 2§ / day of

MAS A.RU
Chief Administrative Judge
@Or&vb’ , South Carolina. Twelfth Judicial Circuit Court
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF FLORENCE CASE NUMBER - A=
IN THE COURT OF COMMON PLEAS . :
eDC o 3359 ' _ L |
PLAINTIFF(S) :  DEFENDANT(S)
. A - ‘ Attorney for: [ | Plaintiff | | Defendant
Submitted by: ' [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
[J JURY VERDICT. Tbisactioncamebefoxethecomtforauialbyjmy The issues have been tried and a verdict rendered.
1 DECISION BY THE COURT. 'Ihlsactmneametomalorhearmgbeforathecomt The issues have been tried or heard and a

decision rendered. [] See Page 2 for additional information,
[0 ACTION DISMISSED (CHECK REASON): [0 Rule 12(b), SCRCP; [J Rule 41(z), SCRCP (Vol. Nonsuit);
J Rule 43(k), SCRCP (Setiled); (] Other o ' o
[] ACTION STRICKEN (CHECK REASON): [ Rule 40G) SCRCP;  [] Bankrupty;
E]Bmdingarbmanon,subjecttoﬁgmmmtomtoconﬁxm,vac@wr [ other:
modify arbitration award;

[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

y i e (72) i

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINIS g AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. 58z —
IT IS ORDERED AND ADJUDGED: [] See attached order; (formal order to follow) [] Statement of Judgmésit by thé'Court: i
ORDER INFORMATION ok = [Tl
This order [_] ends [[] does not end the case. ' : Toz E -
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‘ INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects ‘ﬂﬂe to real or personal property or if any amount should be enrolled. i 4
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of JudgmentAgainst | ~ JudgmemtAmountTobeEnmrolled = |
—  (Listname() below) " 7 [ 77 (List name(s) below) (Listamoust(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information abovehasbeenpmvxdedbythe submxttmgparty Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
suchasmterestoraddxhonaltaxablecostsnotavallableatthetxmetheformandﬁnalorderaresubmxttedmthejudge

may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court»ords; for
judgment details.
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