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STATE OF SOUTH CAROLINA :
‘ In the Court of Common Pleas
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APPLICATION FOR
_THE STaTE g (L SoutH (A ke lawa, POST-CONVICTION RELIEF
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INSTRUCTIONS — READ CAREFULLY
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In order.for this application to receive consideration by the Court, it shall be in writing (legibly handWrilten™ g
typewritten), signed by the applicant and verified (notarized), and it.shall set forth in concise form the answfé%ﬁ exdh
applicable question. If necessary, applicant may furnish his answer to a particular question on the reverse f the

page or on an additional page,  Applicant shall make it clear to which- question any such continued answegeferex-

. =
Since every application must be sworn to under oath, any false statement of a material fact therein may @Vc cé:s
the basis of prosecution and conviction for

perjury. Applicants should, therefore, exercise care to assure i@t %
answers are true and correct, ' =
it shall include an affidavit (attached at the back of the form) setting
nt will be unable to pay the fees and costs of the p'roceedings. When
e mailed to the Clerk of Court for the County in which applicant was

a4
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If the application is taken in forma pauperg's,
forth information which establishes that applica

the application is completed, the origiral shall b
convicted. ' .

1, Plac‘:eiof&ctﬂention S‘%u:rH C ARz Lr/\/M-\'\E Pnhn\/\r_um—r 8 £ ColREct1x B
__:EMV ~ Cbhﬂnc"‘:ﬁ:uMA\' e ] &1_:1QT:5M

2. Name and location of Court which imposed sentence R:tCHL Av N uNTY oy BT O ualik g l
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3. The indictmcht number or numbets (if known)

upon which and the offense or offenses for which sentence was
imposed: .
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“. \witewn WUCLUST 4 LINAING O gUUILY Was made

(s) aftera plea of guilty

(b) after a.plea of not guilty / A
§ A

(c) after a plea of nolo conténdere

Did you appeal from the judgment of conviction or the imposition of sentence?

LA .

. If you answered “'yes'' to (6), list

(a) the narﬁe of each Court to which you appealed:

e ———;
i /\f L

iii.
(b) the result in each such Cour_f to which you appealed:;

i.

i . _/
LA

11,

(c) the date of each such result:

i

i /
i, } ~/ A
(d) if known, citations of any written opi-nién orlorders 4entered'pursﬁant to such results:

i

i, o/
—— A

if.

. If you answered “‘no’ to (6), state your reasons for not so appealing:

.
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State concisely the grounds on which you base your allegation that you are being held in custody unlawfully:
@) SEE PPy 3-4 THRoudM 2-€ ' cta rcn/)Lwr 0o £ THe Cagy
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{c) ATT—A. cHEN
State concisely and in'the same order the facts which support each of the grounds set out in (9)
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11, Prior to this application have you filed with respect to this conviction

(a) any petition in a State Court under South Carolina Law? /\///4- '

(b) any petitions in State or Federal Courts for habeas corpus or post-convictions relief?

(c) any petitions in the United States Supremme Court for certiorari other than petitions, if any, already specif'i a4
- A /A

in (7)7
(d) any other petitions, motions or applications in this or any other Court? /
~ LA

12. If you answered ‘‘yes’’ to any part of (11), list with respect to each petition, motion or application: -

(a) thespecific nature thereof:

i | | | N /A
- . YA VAY.A S—

iv.
(b) the name and location of the Court in which each was filed:

: . '
/.

i

i, - B /.
/\/ A

iv.

fc) the disposition thereof:

i

if. : : ‘ ,
i, - . .
iv. : . M 4

(dy the date of each such disposition: _ ,

i

L

ii.

iii, . : /
v | - AVANA
(e) if known, citations of any written opinions or orders entered pursuant to each such disposition:

i, ] /\//
Has any ground set forth in (9) been previously presented to this or any other Court, State or Federal, in any peti-

tion, motion or application which yiy»é filed?
X 7/‘,»”« l-l\ﬁr\/hg




i, : //\

iii.

(b) the proceedings in which each ground was raised:

I

R A

iii,

15. If any ground set forth in (9) has not_previousl yr_bgcl,l. presented to any Court, State or Federal, set forth  the

" “ground, and state concisely the reasons why such ground has not previously been presented:

(a) . . .
(b) . . / o
~ A

{c)

16. Were you represented by ar attorney at any time during the course of:

(a) your arraxgnment and plea? '

(b) your trial, 1fany? _ AR
(c) your sentencmg? = - . /\/ /_\\ z
./\/&

(d) your appeal if any, from thejudgment of conviction or the imposition of sentence?
(e) preparatxon presentation or consxderatlon of any petitions, motions or apphcatxons w1th respect to this con-

/\A

. viction, which you filed?

17. If you answered ‘‘yes'' to one or more parts of (16), list:

(a) the name and address of each attorney who represented you

i,

/

T IR /
- - T / \/ 7

(b) the proceedings at whlch each'such attorney represented you:

i.

i " ‘ ' LA
| ~S /1

iii.

18. State clearly the relief you seek in filing this application,
VVACA T2on 0f S e THEaCE " P\E\SE«)TEAI CINj o]

BE \_&A«St

h

19. Are you now under sentence from any other court that you have not challenged?
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- STATE OF SOUTH CAROLINA f
o~
A ‘county of __ AT W) an -

L

VERIFICATION

AMh KEVENY s martHEl16IFAD

] being duly sworn uporn
oath, depose and say that [ have subscribed to the foregoing'applicano
cludes every ground known to me for vacating, setting aside or correctin

Y
n; that [ know the contents thereof; that it 5.
application; and that the matters and allegations therein set forth are true.

g the conviction and sentence attacked in this

5o pak Laww Road

SWORN to and subscribed before me this __c%)i

pF_L'Z,Ek,I kf-fntl'rl{ C4lé'a].3-\/4]

- #2396469, Bx#)9

day of ‘W @, . 1.9._@!‘/ : / , /

(L.S.)
. | ' S -
My -Commission Expires: f 23~ 1) % i E:?:
IS °F 2 L
- =
e o 09
APPLICATION TO PROCEED WITHOUT PREPAYMENT m:ﬂ = -2
. OF COSTS AND AFFIDAVIT : A U’g 3 =
IN SUPPORT THEREOF = 3 ~
=)
A/I R Kevan smavd 4 164920,

m
hereby apply-for leave to
proceed 1n this action without prepayment of fees or costs or security therefor. In support of my application I declare
uhder penalty of perjury that the followmg facts are true:
(1) Iam the applicant in this action and I believe I am entitled to redress
2

AN

) Because of my poverty I am unable to pay the costs of said proceeding or give security therefor

Yoyttt

SWORN or affirmed to and sﬁbscribed‘ before me this

& day of 9)7&.“

wiﬁly

Notary Public

My Cormmission Expires [~23 25 2y
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STATE OF SOUTH CAROLINA )
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF K zc i laup )
)
AP LoV In SpeTy ) CASENO. 2oty CP Yov-2287
Plaintiff(s) ) '
)
Vvs. ) ATFFIDAVIT OF DEFAULT
)
S tatk 06 Sov 'y cav~fh tws )
Defendant(s) )
who, being duly sworn, states that (he) (she) is

)

PERSONALLY appeared belore me M il K& Vi Son r1u
the Attorney for the Plaintif(s) and that more than thirty @0) days have clapsed since the service of the Summons and
y_a Toaens N TATE

Complaint, exclusive of the date of service, upon the Defendant(s) A4 Lanv v rlop v
SeCalol Toaa®/000a00em b (yorcula,o.c®29) 5 : and that no Answer, Demurrer or Notice of Appearance has

/ . . 4 . . . S . ~
been served upon (him) (her) as reqdu‘cd by the Summons 1 this action; and that the Defendant(s) is / are not a member of

the mulitary service; and the Defendant(s) is / are in default.

Sworn to and Subscribed before me L
, 201 )

) Zé day of@c&dbv
)
in_/mmm‘ me_e. U ;
).
)

Notary Public for South Carolina

My Commission expires CT/Z{/Za 23
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“392-10-230) - R —— .

The Suprentt waurt of South Cavolid
RE; Fiing lndlctman(s \Witn tne Clerk of Coutt
e
ORDER
e

icitors to file in.d'u:tments with the Clerk of Gourt. In

_meﬁl'a“:’i(cr);-SCE{(;‘r_ipP. raquires soic!
e rataining the U iginal indictments which have tean returned

sama countias. olicilgrs-araed L
gy the grand jury unti 1t ings are’ cluced. This local practic® {eads to
problams and confusion in som ases. Accwdingly, affactive the date gf‘g[\i_s_ordar, all

original '\ndictmen?s .hich have bee

IT15 S0 ORDERED

J;;an Hoefer Toal, Chief Justice

- Jumbia, south Carolind
Octover 23 2002

Loen 1) W ;ccourzs.orzfcam'lOn‘.-.'rs/disc!.W\)rde.r rfrﬂ7nr1ler.\ln=7ﬂﬁ7_!u_!‘._;\l Pt

Mot e e
794 )é‘CC,‘C/ " ,/C_L 7/_
/, I C/Lc’-k

feth 7 /

A
- O r,‘/' < N
= - UE Proge.
.y ":',// : - "
~f C/ '.’V(,I_C. ;

! -
el

LS5 bk

he grand jury shall immediataly be flad .. ..




WITNESSES

Inv, 1. ¢r een, §CQ£M___ .

Qw AL QW_-

———— .

County of

The State ofASoutl. Cordlino,

RICHLAND

- COURT OF GENERAL SESSIONS

“a IE e 1995

ARKEST WARRANT NO,  DEEI420

ACTION OF GRAND JURY

Ty (,um«/ Jury

THE STATE

vs.

KF\’I\I SMITH

|\}r"((“ [.o,na-"
B 15 <A U P
e (¢

VERDICT

et ol e ey Dute:

Indictment for Assault and
Battery With Intent To Kill
cnds:RoasessiumoG:Fimmm
Q1 Kmlo Dunngx
Commission oforA ttempt
.\Gmmmtxyum!enbﬁnmex

S. C. Code Section 16-3-620 Class C-Felony

1)

oo ited £

\‘_) .'1! 4

NP

CERTIFIED TRUE COPY
OF ORIGINAL FILED

W

e ot

C.C.C.RP&G.S.
RICHLAND COUNTY

Y

Dl —

DOCKET NO. ﬂi:ﬂt?.;f.@.:_ﬁ oYy

A}
-
i}

QUTH CAROLN,

fo

]



FORNE N ) 8Ty

INDICTNIENT FOR ASSALY I AND
l!\!TER\ WITH INTI'\H' O KNILL

SENTE OF SOUTH C AR IN A } "‘ “Fﬂh’?g& ;a W“g\\&(

) wﬂgvg &t"’Y{{‘

COUNTY O} RICHLAND )
AEa Court ol General Sessione, comened on Juae 14, 1995 L
; RICHLAXD , .

the Girand lurars of - . County present upon thetr oath:

COUNT ONE — ASNAULT AND BATTERY WINLINTENT TO Kl

) KEVIN SMITH
{ha . ; . - I e -

Richland A L 17, 199
id o ¢ o on or abowt el . 1995 . - .. with

, . Willile Leggins
mar ce dorethought commn an assauit and h;xltcr) upon une .- l 4", . xz.g_xn
—eo with mtent 1o kill the ~ad victhn,

COUNT TWO — POSSESSION OF FIREARM OR KNIFE DU RING COMMISS{ON
OF OR NTTENMPT TO COMMIT A VIOLENT CRIME

Lhat
Jid in o County on or abowt s mem e L. PUSKESS 7
viaby display a tirearm or bly display g kaile durirg the commission or Attempted commyvaon
ol solent Grome, 1o we . - - . -

M ovrohinoen ot Code Section 4623450, Code of T aws of Nouth Curpihing, (1976), as amended.

Neamst the peaceand gty o the State, and ORIy o the vaate i such gee made and

Drovy dedd.

) .
' l.,_ ’ ( B L I~ /'\) '.5_ )"1, AP
NMHTCTTOR

EETEST T = oomy

S

- = L S

i L -w// ety

—\r\f\—-nﬁﬁ

M A RN S

.
FaP R




ARREST WARRANT NO,

Dtdl42)

POCKET NO. G5- ¢ 55, 40 370,
The State of South Caroling,

County of _ RICHLAND

T ——— .

P —

eSS T e T ———

COURT oOF GENERAL SESSIONS

042 TN emm 1995

THE STATE

vs.

s KEVIN SMITH

T T —_ —_ -
- ‘_-_\*“<M_._ ——— L
e —— . T ———— L

eSS ‘xm_‘_.......-_...._\.\—ﬁ_\.- —

Indictment for Assault qnd
Battery Wi Intent To K

mmdxﬂossessiuncofxﬁmnm
o‘i‘QKi’l'WDiﬁiﬁﬁ‘

Oomisslbn‘tblw%twmpa
to:ﬁomm&u\(in&entcﬁrime
S, . C

lass C-Fclony




FORM S (12 87

INDICTMENT FOR ASSAULT AND
BATTERY WITH INTENT TO KILL
.NﬂKXNWﬂ.&SW‘W&MWW&“

SEATE OF SOUTH CAROLINA ) IKSXKU&‘G:(XSUX:@WM&%WK@RX
) X-VI-'E?N*KXMWHHXX
COUNTY OF RICHLAND ) CIRLRNITERIX R
At a Court of General Rewions, convened on - —-June 14, 199% -
CH N
the Grand Jurors of L __J_I_}A_M)__ e e County present upon their oath:

COUNT ONE — ASSAULT AND BATTERY WITH INTENT TO KiLL
KEVIN SMITH

Thar ___

Jdid in__ _.Richlani_m,_,__, County on or about April 17, 1995 . with
mab ¢ atorethought commit an assault and battery upon one _ _James Cooper e
S with intent to kill the <aid victim,
COUNT TWO — POSSESSION OF FIREARM OR KNIFE DURING COMMISSION
OF OR ATTEMPT TO COMMIT A VIOLENT CRIME
Mhar > e,
didin . _ County on or abour _ . POSSCSS OF

visibly display a fircarm or vinibly display a knife during the commission or altempted commission

of aviolent ¢crime, 10 wit: e, - — e,

m violaton of Code Section 16-23-490, Code of Laws of South Carolina, {1976), as amended.

K

Agamst the peace and dignnty of the State, and contrary to the statute in such case made and

provided.

(’A_ZL%' Wre O ) e

SOLICITOR




_r

~LTION OF GRAND JURY

. ) L ’kﬁ,w_~.__4-.__._ ———
é@%@F\_>M£!,£y¢
toremyun aof P Jury

Date-

DOCKET No. —(Ziﬁ_“_ Q-

e --_.‘-.,.-.-.__M,-._.--_.._ SRS

Do i

05T
The State of South Caroh’na,

RICHL AND
Counsy of —

COURT OF GENERAL SESSIONS

LAZE —VEE ream _ees
THE STATE
rs.
—— ‘gﬁym_sm]u _
lndictment for
TAKING oF HOSTACES
S. C. Code Scection 24-13-450 Felony
400 .

LW B Ay
C.C.C.P&G.S,

g

RICHLAND COUNTY -
SOUTH CAROLINA -

B o
G Y
t i
o B
C <«
—Z
Qo
e o
Lo
=
a

w O
O
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FORM 12 (12/87)

STATE OF SOUTH CAROLINA ) INDICTMENT FOR

COUNTY OF  RICHLAND TAKING OF HOSTAGES

SR Y s £

é At a Coutt of General Sessions, copvened on_.___June 14, 1995 —— .
; ,

é‘ the Grand Jurors of RICHLAND County present upon their oath:
‘ That KEVIN SMITH » an inmate of the South Carolina

Department of Corrections did in Richland County on or about the 17th day of

April, 1995, acting alone or in concert with others, by means of threats,

S T s

coercio n, fntimidation or physical force, take, hold, decoy or carry away any

person to wit: Mary Machis as a hoétage or for any othar

reason whatsoever,

R R e P Dy ey o g ooy 1o

Against the peace and dignits of the State, and contrary (o the stalute tn such case made and

provided.

SOLICITOR _
CERTIFIED TRUE COPY

OF ORIGINAL FILED,
[/ CCCP&GS. .
RICHLAND COUNTY
SOUTH CAROLINA ¥




DOCKET NO. m,cl‘

The State of South Carolina

- duv. J. Green, scuc RI1CHLs %D

S = County of _____ e
‘QL'-:_J_L_Q._QQAM*LLW -

WITNESSES

’

COURT Of GENERAL SESSIONS

—_— e —e 42 JUNE  yErm 1995

THE STATE

ST

vy,
ARREST WARRANT No,  DBBI4IZ KEVIN SMITN

o e, T e e

e

ACTION OF GRAND JURY

e e —_—— ——

——

—— T

Indictment for
TAKING OF HOSTAGES

VERDICT

CQualhy

e — e

. €. Code Section 24-73-

450 Felony
400

——— e .

e, hi 0

e
Furemun of Penyt ) Dute




FORM 32

(12/87)

STATE OF SOUTH CAROLINA ) .

INDICTMENT FOR

) TAKING OF HOSTAGES
COUNTY OF RICHLAND ) .
At a Couwtt of General Sessions, convened on___.June 14, 1995
the Grand Jurors of RLCHLAND

That

KEVIN SMITH

County present upon their oath:

Department of Corrections

April, 1995, dcting alone

coercicn, intimidation or

person to wirg:

+ an lnmate of the South Carolins

did 1n Richland County on or about the |7th day of

or in concert witl, others, by means of threats,

physical force, take, hold, decoy or carry uway any

reason wvhatsoever,

Against the peace and dignity ot the State, and vontrary

provided,

Tommy Haseldon

as a hostage or for any other

to the statute i wuch case made and

—LL“\:EJ('me ‘ g??‘\)\?}\g;?‘u‘/ R
Q»‘\?\?’\C,,\v\r“ i
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TORN 32 (12 87)

SUATL OF SOUTH CAROLEINA ) INDICITNMENT FOR
TAKING OF HOSTAGES ®

- —

COUNTY OF _ _ RICHLAND

A a Caune of General Sesswons, convened on__June 14, 1995 |
the Geand Jurors of . _ . o RICHLAND _ County 'present upon their oath:
That KEVIN SMITH , an {nmate of the South Carolina

D partmen: of Corrections did in Richland County on or about the 17th day of
April, 1995, acting nlun:.- or {n concert with others, by means of threats,
coerc:on, fntimidatlon or physical force, take, hold, decoy or carry away any

persomn to wit: Evandney Sprull 48 a hostage or for any other

reason whatsocever.

Veannst (e peace dnd diemo ot the State, and contrary 1o (the scanice i such case made and

prosided. .
.
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The Richland County
Grand Jury

2o
D '112
STATE OF SOQUTH CAROLINA ) IN-THE COURT OF GENERAL SESSIONS:? -
) o o o iaﬁ
COUNTY OF RICHLAND ) o ?u - é%%
) mm -— ‘T
. ) . < (,a
3 i w O
IN RE: ) O R'DER e S
) - 0
)
)
)

IT IS ORDERED that the Richland County Grand Jury shall meet in 1995

as follows:

9:00 A.M. Wednesday, January 18, 1995
9:00 A.M.— Wednesday, February 22, 1995
9:00 A.M. Wednesday, March 22, 1995
9:00 A.M. Wednesday, April 19, 1995
9:00 A.M. Wednesday, May 10, 1995

9:00 A.M.

Wednesday, June 14, 1994

| Q /}gy/ﬁ’

IDING JUDGE
FI TH JUDICIAL CIRCUIT

Columbia, South Carolina

This Cf/cJ day of December, 1994




|
STATZ OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF RICHLAND
IN RE:

ORDER

The Richland County
Grand Jury

— e e e e S S S

IT IS ORDERED that the Richland County Grand Jury shall meet in 1995

as follows:

9:00 a.M. Wednesday, July 12, 1995

9:00 A.M. Wednesday, August 9, 1995
9:00 A.M. Wednesday, September 13, 13995
9:00 A.M. Wednesday, Octoker 11, 1995
9:00 a.M. Wednesday, MNovember 8, 1995
9:00 A.M.

Wednesday, December 13, 1994

) K ‘ I
L - /%V

PP.;‘.éIDING/JUDGE ¢
FIFTH JUDICIAL CIRCUIT

Columbia, South Carolina
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TELEPHONE;
Phone: (803) 576-1950
Fax:  (803)576-1785
TDD (803) 748-4599

ANNE G. KELLY
Chief Deputy Clerk of Court

RICHLAND COUNTY CLERK OF COURT
Richland County Judicial Center
Clerk of Court
Criminal Records Division
1701 Main Street, Room 205
Columgbia; 8. C. 29201

e S0 _Sp
Date: ‘.// ///’ /5/ |

We hayereceived your inquiry and respond as follows:

___ Enclosed please find copies of the documents requested

___ Yourchargeis: __ Pending _ Dismissed __Bench Warranted A conviction’

___ Your request has been forwarded for handling to: i
Your Attorney Solicitors Office Public Defender’s Office

(Please note: Any motion or other court document has been clocked prior to Jorwarding to the appropriate

- office. This office DOES NOT schedule and/or hardle motions or other legal matters)

L Your charge(s) have been faxed to SCDC. SCDC is responsible for clearing up detainers.
___ For matters concerning PCR’s, please contact the Attorney General’s office.  (803-734-3737).

‘__ In order to obtain a transcript, write to SC Court Administration at 1015 Sumter Street, Suite 200,
Columbia, SC29201: You need to have the case number, Judge’s name, and date of trial. Any questions, call -

(803)734-1800; - ~ -

SCDC calculates credit for tinie served. Necessary records have been faxed to SCDC.

We need more information to process your request:
Case Number - Charge _ SSN __ Court Location __Date of Arrest

There is mo record of said charge.

et S RS P T

__ Please cortact:

__ Other:

ISCLAIMER?: The role of the Clerk of Court’s office is to maintain court documents, The Clerk’s office
‘ovides-copies- of case documents (with proper identifying information) upon request, but does not provide
her informationregarding a case. The Clerk’s office is not permitted to give legal advice and/or determine

ngth of sentery ce or other case specific questions.
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- MAILING ADDRESS:

JEANETTE W, McBRIDE D
Clerk of Conrt POST OFFICE BOX 2766
COLUMBIA, S.C. 29202-2766
ANNE G.KELLY TELEPHONE:

Phone: (803) 576-1950
Fax:  (803) 576-1785
TDD  (803) 748-4999

Chief Deputy Clerk of Court

- RICHLAND COUNTY CLERK OF COURT
. Richland County Judicial Center '
Clerk of Court
Criminal Records Division
1701 Main Street, Room 205
~Columbia; S."C. 292017

Name: ke\/iﬂ S 4y

Date: %4 Y/ an‘l 9—0 (S

e hayereceived your inquiry and respond as follows: 1

V |

L b Cpland
. . . . S : V. 4 /7 C Q F
v Enclosed please find copies of the documents requested g C’ 433 1 ¢ '

— Yourchargeis; Pending ___Di‘smfssed __Bench Warranted __ A conviction

— Your request has been forwarded for handling to:
our Attorney ___ Solicitors Office Public Defender’s Office

:(Pléa'sepote:'A ny motion or other court document has been clocked prior to forwarding to the appropriate -
office. This office DOES NOT Schedule and/or handle motions or other legal rhatters) ' ‘

o __ Yoi& charée(s) hay'e been faxed to SCDC. SCDC is responsible for clegri_n_g up detainers.

— For_ matters ‘concémihg PCR’s, :bi_eése contact the Attorney General’s office. (803-734-3737). |

" "Inorder to obtain a transcript, write to SC Court A&x}ﬁﬁistration at 1015 Sumter Street, Suite 200,
Columbia, SC 29201. Youneed to have the case number, Judge’s name, and date of trial. Any questions, call
(803)734-1800. : . ‘ '

— SCDC calculates credit for time served. Necessary records have been faxed t0.SCDC. -

___ Weneed more information to process your request: :
Case Number __ Charge _ SSN __Court Location __Date of Arrest

There is no record of said charge.

Please contact:

DISCLAIMER “ he fole of the Clerk of Qqurt}’s(ofﬁic.e 1S to maintain cou;t‘docmnehts. »’Fhé Clerk’s office . .
srovides copies of case documents (with proper identifying information) upon request, but:does not provide
sther information regarding a case. The Clerk’s office is not permitted to give legal advice and/or determine

ength of sentence or other casé specific questions.




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Kevin Smith, #164290, ) Case No.: 2014- CPIB
) - 3189
Applicant, )
)
v. )  CONDITIONAL ORDER OF DISMISSAL
)
State of South Carolina, ) -
) = =
Respondent. ; ‘_’é z
o 8

om

This matter comes before the Court by way of an application for post-confiction rellef L-"

5‘)—{ I
(PCR) filed by the Applicant on June 10, 2014. Respondent filed a return requestﬁﬁ&sumntary

dismissal contemporaneous with a draft of this order. This Court also has before it the records as
stated in and provided with the return. The Court finds as follows:
Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment from the Richland County Clerk of Court. Applicant was indicted at the
June 1995 term of the Richland County Grand Jury for three (3) counts of taking hostages and
two (2) counts of assault and battery with intent to kill (“ABIK™). He was tried and convieted as
charged by a jury on June 7, 1996, except that he was convicted of the lesser offense of assault
and battery of a high and aggravated nature (“ABHAN"). The Honorable R. Markley Dennis
sentenced the Applicant to fifteen (15) years imprisonment for each count of taking hostages,
twenty years for ABIK, and nine years for ABHAN, all to be served consecutively. Duffie Stone,
Esquire, represented the Applicant. Applicant appealed his conviction and sentence, which was

affirmed on September 7, 2000.!

' Applicant was incarcerated on other convictions not challenged in this PCR action when these charges arose from
an incident at the Broad River Correctional Institution.
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS o CASE NUMBER: 2014CP4003787
Kevin #164920 Smith 7 State of South Carolina

PLAINTIFF(S) DEFENDANT(S)

Submitted by:

Attorney for : [] Plaintiff [] Defendant or [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
(O JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
] DECISION BY THE COURT. This actilon came to trial or hearing before the court. The issues have been tried or heard and a
decision qendered.

[0 ACTION DISMISSED (CHECK REASON). ] Rule 12(b), SCRCP; [] Rule 41(a), SCRCP (Vol. Nonsuit);

[] Rule 43(k), SCRCP (Settled);| - [] Other
[] ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; ] Bankruptcy;

[1 Binding arbitration, subject to :right to restore to confirm, vacate or modify arbitration award; [ Other
[1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[ Affirmed; ] Reversed; ‘D Remanded;  [] Other f':': = .
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE GRCUIT COURT
' RULING IN THIS APPEAL. i , R B ey
IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [] Statement of Juggrmreht byShe Court; ? .
ORDER INFORMATION om 2
.This order ] ends [J does not end the case. Ro :i"::_
Additional Information for the Clerk : O =

(op R o

INFORMATION FOR THE PUBLIC INDEX ey
Complete this section below when the judgment affects title to real or personal property or if any amount shouid B¢ enro@d. If there”
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled

$

$

[f applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provid‘ed by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Riles of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are Submittéd to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court order for judgm‘ent details.

Circuit Court Judge ‘ Judge Code Date

\
F‘or Clerk of Court Office Use Only
This judgment was entered on the day of , 20 and a copy mailed first class or placed in the appropriate

attorney’s box on this 31 August 2015 to attorneys of record or to parties (when appearing pro se) as follows:

Kevin #164920 Smith James Clayton Mitchell HI e
Kevin #164920 Smith
ATTORNEY(S) FOR THE PLAINTIFF(S) ’ ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter Clerk of Court 2 v
o \

SCRCP Form 4C (10/2011)




First PCR Application (2001-CP-40-3759)

On September 10, 2001, Applicant filed his first application for post-conviction relief,’

alleging he was being held unlawfully for the following reasons:

1.

>

% N oW

10.

Trial counsel was ineffective for failing to disclose a possible conflict of interest since he
was representing the South Carolina Department of Corrections in another case involving
allegations of abuse by a correctional officer.

Trial counsel was ineffective for failing to request that a sleeping juror be individually
voir dired to determine whether she was, in fact, sleeping during the Applicant’s trial.

. Trial counsel was ineffective for failing to request a jury charge wherein the jury would

have been instructed that they could only find the Applicant guilty of the crimes that were
a natural or probable consequence of the acts actually agreed on by the Applicant and his
co-defendants.

Trial counsel was ineffective for failing to adequately explain the elements of assault and
battery with intent to kill.

Trial counsel was ineffective for failing to object to the evidence presented at trial.

Trial counsel was ineffective for failing to adequately prepare for trial.

Trial counsel was ineffective for failing to object to a witness’ testimony.

Trial counsel was ineffective for failing to object to the introduction of photographs
depicting damage to the victim’s body.

Trial counsel failed to object to the non-disclosure of pretrial of certain exculpatory
evidence that would have been beneficial to Appellant.

Attorney-Client privilege violated by prison security cameras taping conversation
between Applicant and attorney.

Respondent made its return on July 17, 2002. An evidentiary hearing into the matter was

convened on December 3, 2003, at the Richland County Courthouse. Applicant was present and

represented by Tara Dawn Shurling, Esquire. By Order dated June 18, 2004, the Alison Renee

Lee; denied and dismissed the application with prejudice.

Applicant filed a timely notice of appeal to the South Carolina Supreme Court by and

through Ms. Shurling on July 14, 2004. The appeal was perfected by the filing of a Johnson®

petition for writ of certiorari by Robert M. Pachak, Esquire of the South Carolina Office of

Appellate Defense on November 8, 2004. The petition was denied and Mr. Pachak was relieved

? This was Applicant’s first application regarding these charges. He had filed two (2) previous applications regarding
his initial commitment that were merged into one (1) case. See Smith vs. State, 1995-CP-42-1221.
3 Johnson v, State, 294 S.C. 3 10, 364 S.E.2d 201 (1988).

Page 2 of 7




by an order dated January 6, 2006, with the remittitur issued on January 24, 2006.

In his second and curre

Current Application

nt application for post-conviction relief, Applicant alleges that he

is being held in custody unlawfully for the following reason:

1. “Convictions are invalid under South Carolina Code Annotated § 17-25-50 1976, thus

entitling vacation of sen

This claim is interpreted to hav

discovered evidence. Before thi
regarding the subject convictior
record from Applicant’s previo

made a timely Return and Moti

successive and untimely.

t

ence; resentencing or applicants released...”

> elements of ineffective a‘ssistance of counsel and newly

s court are the records of the Richland County Clerk of Court
15, Applicant’s records from the Department of Corrections,

us PCR proceedings, and the current application. Respondent

on to Dismiss, asking this Court to dismiss the application as

FINDINGS OF FACT AND CONCLUSIONS OF LAW

S.C. Code Ann. § 17-2
summary disposition of [an] a
genuine issue of material fact .

See also Rule 56(c), SCRCP.

7-70(c) authorizes the Court to “grant a motion by either party for
pplication when it appears from the pleadings ... that there is no
and the moving party is entitled to judgment as a matter of law.”

The Court has reviewed the pleadings and all relevant supporting

documents. Pursuant to S.C. Code Ann. § 17-27-70(b), the Court makes the following findings

. ~ ‘- 3 . . .
of fact.and conclusions of law in ruling on Respondent’s motion to dismiss:

This Court finds App

Successive

licant’s current application must be dismissed because it is

successive to his previous applications for post-conviction relief, Successive applications for

relevant statute provides

post-conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). The

Page 3 of 7




[a]ll grounds for relief available to an applicant under this chapter

must be raised in his original,  supplemental or amended

application. Any ground finally adjudicated or not so raised, or

knowingly, voluntarily and intelligently waived in the proceeding

that resulted in the conviction or sentence, or in any other

proceeding the applicant has taken to secure relief, may not be the

basis for a subsequent application, unless the court finds a ground

for relief asserted which, for sufficient reason, was not asserted or

was inadequately raised in the original, supplemental or amended

application.
S.C. Code Ann. § 17-27-90 (2014). Under this statute, successive post-conviction relief
applications are forbidden unless an applicant can point to a "sufficient reason" why new
grounds for relief were not raised or were not properly raised in previous applications. Aice v.
State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any new ground raised in a subsequent application
is hmited to those grounds that “could not have been raised . . . in the previous application.” Id.
at 450, 409 S.E.2d at 394. If an allegation could have been raised in a previous application, then
the applicant may not raise it in successive applications. Id. Courts “will not engage in an
exploration of why the grounds were not raised.” Id. (“[1]t is sufficient that they could have been
raised, but were not.”). The applicant bears the burden of showing that the allegations could not
have been raised previously. Land, 274 S.C. 243, 262 S.E.2d 735 (1980).

Applicant could have raised the ground for relief alleged in this application in his prior
post-conviction relief application. Applicant has failed to present any reasons why he could not
have raised the current allegations in his previous post-conviction relief applications.
Accordingly, this Court finds summary dismissal of the application appropriate because it is

successive.

Statute of Limitations

This Court further finds that this Application for post-conviction relief must be

summarily dismissed for failure to comply with the filing procedures of the Uniform Post-

Page 4 of 7




Conviction Procedure Act. S.C. Code Section 17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the
sending of the remittitur to the lower court from an appeal or the filing of the final
decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July |1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

Applicant’s conviction was affirmed on September 7, 2000. He therefore had until September 8,
2001 to timely file this application. This application was filed on June 10, 2014, which was
nearly thirteen (13) years after the statutory filing period had expired.

Summary dismissal of a PCR application is appropriate when the application is filed after

the statutory filing period. Le?mon v, State, 363 S.C. 432, 611 S.E.2d 494 (2005). In addition,
| _

Courts are authorized to "grant a motion by either party for summary disposition of [an]

application when it appears from the pleadings...that there is no genuine issue of material fact

and the moving party is entitled to judgment as a matter of law." § 17-27-70(c). Therefore, this

Court finds summary dismissal of this application is appropriate for failure to file within the time

mandated by the Post-Conviction Procedure Act.

Newly Discovered Evidence

This Court also finds Applicant’s ciaim of alleged “newly-discovered evidence” is
extremely vague and fails to make a prima facie showing fhat he is in actual possession of such
evidence. or how that evidence likely woulq have changed the outcome at trial. While under
Section 17-27-45(c), a newly-discovered evidence claim can be timely raised within one year of
actual discovery or within one year of when, by the exercise of due diligence, such evidence
could have been ascertained,|'Applicant has failed to set forth with any specificity what the

evidence is, how it would have affected the outcome if used at trial, or why such alleged

Page 5 of 7




evidence was not readily discoverable at the time of trial or his previous PCR action. Before a
Court will hold an evidentiary hearing, the Applicant must make a prima facie showing that he is
entitled to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v.
State, 245 S.C. 385, 140 S.E.2d 784 (1965). Applicant has entirely failed to make such a prima
Jacie showing that he is entitled to relief based on the information set forth and, therefore, he is
not entitled to an evidentiary hearing in the matter. Accordingly, this Court finds the matter must
be summarily dismissed.
Laches

In addition to the prior grounds, the Court finds this action is barred under the doctrine of

laches. To ensure finality of litigation, our courts require reasonable diligence in pursuing

collateral relief. See McElrath v. State, 276 S.C. 282, 284, 277 S.E.2d 890, 891 (1981). This

requirement "guards the state's legitimate expectation that it will not be called upon without due
cause, to defend the integrity of convictions that occurred many years ago, where records and

witnesses are no longer available." Id. (citing Honeycutt v. Ward, 612 F.2d 36 (2nd Cir. 1979)).

Thus, the doctrine of laches bars any an action where the applicant has failed to exercise his

rights for an unreasonable period. Whitehead v. State, 352 S.C. 215, 219, 574 S.E.2d 200, 202

(2002) (quoting Hallums v. Hallums, 296 S.C. 195, 371 S.E. 525 (1988)); see also RWE

NUKEM Corp. v. ENSR Corp., 373 S.C. 190, 199, 644 S.E.2d 730, 734-35 (2007) (“Laches

connotes not only an undue lapse of time, but also negligence and opportunity to have acted
sooner.” (citing Chambers of South Carolina, Inc. v. County Council for Lee County, 315 S.C.
418, 434 S.E.2d 279 (1993))).

Applicant filed this current application approximately thirteen (13) years after his

conviction was affirmed. The Applicant's delay has greatly prejudiced both parties’ ability to
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litigate this action. Records and exhibits from the trial may no longer be available. See, e.g.
Rule 607(i), SCACR (court reporter only required to retain records for five years). The State
should not be called upon to defend the constitutionality of convictions after such a long delay.
See Aice v. State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991) (“Finality must be realized at

some point in order to achieve a semblance of effectiveness in dispensing justice.”). Therefore,

the Court finds this action should be dismissed based on the doctrine of laches.
CONCLUSION

Pursuant to S.C. Code Ann. §17-27-70(b), the Court intends to dismiss this Application

.

with prejudice unless Applicant provides specific reasons, factual or legal, why the Application

|

should not be dismissed in its éntirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall

file any reasons he may have \Jith the Richland County Clerk of Court and shall serve opposing

counsel at the following address:

Office of the Attorney General
Jessica E. Kinard, Esquire
PCR Division

P.O. Box 11549

Columbia, SC 29211

Applicant is cautioned that his response to this order must be actually received by the

Richland County Clerk of Court and opposing counsel within twenty (20) days, and his failure to

timely file and serve any response will result in the Court not considering any issues raised

therein.

AND IT IS SO ORDERED this £7/L day of 7 ,2015. .

Ay Lo

ALISON RENEELEE i

L Chief Administrative Judge
W& , South Carolina Fifth Judicial Circuit
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
Kevin Smith, #164920, -2014-CP-40-03787
Applicant,
FINAL ORDER OF DISMISSAL
V. C e
m = =
. T en =
State of South Carolina, _ o @ ;E
o T gy
Respondent. T b FE
/ m: = glm

)
&

- -This-matter-comes before the-Court-pursuant-to-an applicationfor- post—coﬁvwhon@ehef = -
<

(PCR) filed June 10, 2014. Respondent made its Return and Motion to Dismiss OW ormbout

October 21, 2015, requestmg that the Apphcatlon be summarily dismissed based upon the

explratlon of the statute of hmltatlons the presumptlon agamét successive PCR appllcatlons
does not present a valid claim regarding newly discovered evidence, and is barred by the doctrine
of laches.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal signed August 27,
2015 and filed August 31, 2015, provisionally denying and dismissing this action, while giving

the Applicant twenty (20) days from the date of service of said Order in which to show why the

dismissal should not become final. Attached to this Final Order and incorporated herein by

reference is an Affidavit of Service dated September 18, 2015, serving the above-mentioned

Conditional Order of Dismissal on the Applicant.

Applicant filed a document titled “Applicang Response to Respondént Return and
Motion to Dismiss and Applicants Motion for Order for Default Judgment Against Response” on

September 1, 2015, in which Applicant requests denial of Respondent’s Return and Motion to
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Dismiss and order for default judgment against Respondent for the relief in Applicant’s PCR
application.

On September 18, 2015, Applicant filed a document titled “Response to Conditional
Order of Dismissal,” in which Applicant again requests a default judgment; claims invalid
proceeding and void indictments because Grand Jury didn’t meet on the date on which
indictments were signed; trial court did not have discretion to impose consecutive sentences
upon. Application for each charge because each offense was connniﬁed in the course of a single
incident; and newly discovered evidence in that the State unlawfully impaneled é Grand Jury
outside the jurisdiction of the Court of General Sessions of Richland County.

Additionally, on September 29, 2015, Applicant filed a “Notice of Motion — Motion for
Wn't of Mandamus APufsruarrlrt to S.7C.R. Civ. Pro. 65(f),” in vs}lulAichrAI-)blic»:ant réqﬁeété that this .
Court issue an order for default judgment against the Respondent. |

This. Court has reviewed Applicant’s response to the Court’s Conditional Order of
Dismissal in its entirety, in conjunction with the original pleadings, and finds that a sufficient
reason has not been shown why the Conditional Order of Dismissal should not become final.

This Court notes that Applicant continued to file responses in this matter, however
Applicant has failed to file these responses within the twenty (20) day response period.
Therefore, this Court will not address any issues raised in the subsequent filings.

Applicant has failed to make a prima facie showing that he is entitled to relief based on

newly discovered evidence. Applicant alleges that he is in possession of documents that show

‘that the Gran?inui:y did'ﬁaﬁ}feée’;ﬁruring the time in which Applicant’rs indictments were signed.

An applicant requesting a new trial based on after-discovered evidence must show that the

evidence: (1) would likely change the result if a new trial was had; (2) has been discovered since
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the trial; (3) could not, by the exercise of reasonable diligence, have been discovered before the
trial; (4) is material to the issue of guilt or innocence; and (5) is not merely cumulative or

impeaching. Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983).

Applicant has failed to set forth facts sufficient to establish a claim for relief pursuant to

.after-discdvered evidence. Specifically, Applicant has failed to establish why such alleged

evidence could not have been discovered before the trial. Before a Court will hold an evidentiary

hearing, an applicant must make a prima facie showing that he is entitled to relief. Welch v.
————-—MaeDougall; 246 S.C. 258, 143-S.E2d-455-(1965). Applicant has-failedto make such-a-prima - - —-

Jacie showing that he is entitled to relief based on the information set forth and, therefore, this

Court finds he is not entitled to an evidentiary hearing in the matter.

Furthermore, this Court intérprets Applicant’s allegation that the Grand Jury did not meet

during the time his indictment was true-billed as an allegation that the circuit court lacked
subject matter jurisdiction due to the Grand Jury allegedly not meeting. bcfects in the indictment
do not affect subject matter Jurisdiction. However, an Applicant may challenge the subject matter
jurisdiction of the trial court and such a claim may be raised at any timé. Carter v. State, 329 S.C.
355, 362, 495 S.E.2d 773, 777. The circuit court’s obviously have subjéct matter jurisdiction to |
try criminal matters. Thérefore, the Applicant must present evidence that his case is of some
class over which the circuit court does not have the authority to preside. The Applicant’s |
conviction involved a criminal charge in General Sessions Court. Thus, the Circuit Court had '

subject matter jurisdiction.

The Court submits further fhaf.é“ail’élllengé to the vlégality and sufﬁciency of the process of
the state grand jury does not implicate the subject matter jurisdiction of the circuit court. Evans

v. State, 363 S.C. 495, 509-10, 611 S.E.2d 510, 518 (2005). Further, a defendant must chalienge N
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the legality and sufficiency of the process before the jury renders a verdict in order to preserve
the issue for appellate review. Id. The regularity of grand jury proceedings is presumed absent

clear evidence to the contrary. Id. at 514, 611 S.E.2d at 520.

The chief administrative judge for each circuit schedules terms of the grand jury in each

county. The Applicant has failed to sufficiently challenge the 1e§a1ity and sufficiency of the
Horry County Grand Jﬁw process. Further, the Applicant has failed to provide any evidence that
the Grand Jury did not convene in April 2000 as indicated on his true-billed indictment. Because
the Applicant has failed to state with any specificity the evidence supporting his claim, this Court
summarily dismisses this allegation with prejudice.

This Court also denies Applicant’s motion for default. For an applicant to be granted

default judgment in post-conviction relief, he must show prejudice from the State’s delay in

failing to timely answer his Application. See Kneece v. State, 269 S.C. 177, 236 S.E.2d 745

(1977); Herring v. State, 262 S.C. 597, 206 S.E.2d 885 (1974). To show prejudice, an Applicant

must show that his application has merit. Herring, 262 S.C. at 598, 206 S.E.2d at 886.
Furthermore, compliance with the statutory time limits is discretionary with the trial court.

Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (1973). This Court finds that Applicant has failed

to demonstrate the requisite prejudice or merit to his application. Therefore, the motion for
default judgment is denied. Similarly, this Court finds that the issuance of this order moots all
remaining other motions and petitions from Applicant upon which judgment has not yet been

made. These are, accordingly, denied.

IT IS THEREFORE ORDERED that Applicant’s motion for default is hereby
DENIED, and for the reasons set forth in the Court’s Conditional Order of Dismissal, the

Application for post-conviction relief is hereby DENIED AND DISMISSED WITH
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PREJUDICE.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED thiso“& day of @*@ , 2016.

~,

W

e e i oo~ DEANDREA G.BENJAMIN.. oo

Chief Judge for Administrative Purposes
Fifth Judicial Circuit

(D )UMHG\ , South Carolina.

Page.5 of 5



Richland County Common Pleas

CASE HISTORY FOR CASE 2014CP4003787
Kevin #164920 Smith vs State of South Carolina
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