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THEe Law OFrIcE OF NATHAN J. SHELDON,
LLC

Working on your behalf
331 E. Main St., Suite 200
Rock Hill, SC 29730

www.nathansheldonlaw.com

(803)909-9343
September 29, 2016

Hon. Daniel E. Shearouse
Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

Re.: Johnell Porter v. State
2011-CP-46-2620

Dear Clerk Shearouse:

RECEEVE
0CT 03 2015

S-C. SUPREME coypy

Please find enclosed the original and one copy of the Notice of Appeal and Proof of Service on
the above referenced case along with a copy of the order granting the Austin v. State belated
appeal. Please file the original and mail the filed copies back to me in the also enclosed self-
addressed stamped envelope. Please contact me with any additional questions or concerns.

Thank you.

Sincerely Yours,
MA@ RN
Nathan Zch\leidon MJQ

The Law Office of Nathan J. Sheldon
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THE STATE OF SOUTH CAROLINA RECEIVE]D

In The Supreme Court nin
OCT 03 2015

APPEAL FROM YORK COUNTY | S.C. SUPREME COURT

Court of Common Pleas

J. Michael Baxley, Circuit Court Judge

Case No. 2011-CP-46-2620

State of South Carolina, Respondent,

V.
Johnell Porter, Appellant.
NOTICE OF APPEAL

Johnell Porter appeals the order of the Honorable J. Michael Baxley dated March 14,
2014 denying his request for post-conviction relief. This appeal is filed pursuant to Austin v.
State, 305 S.C. 453, 409 S.E.2d 395 (1991). The Austin relief was granted by the Honorable
Letitia Verdin by order dated August 30, 2016. Appellant received written notice of entry of this
order on September 27, 2016. '

September 29, 2016 :

Nathan J. Sheldon

SC Bar #: 0074943

331 E. Main St., Suite 200

Rock Hill, South Carolina 29730
(803) 909-9343

Attorney for Appellant

Other Counsel of Record:

Justin J. Hunter, Esquire

Assistant Attorney General

Post Office Box 11549

Columbia, South Carolina 29211-1549
Attorney for Respondent

(803) 734-3970



THE STATE OF SOUTH CAROLINA

In The Supreme Court OrTCa ?

APPEAL FROM YORK COUNTY
Court of Common Pleas

J. Michael Baxley, Circuit Court Judge

Case No. 2011-CP-46-2620

State of South Carolina, Respondent,
V.
Johnell Porter, Appellant.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Justin J. Hunter with the Attorney
General’s Office by depositing a copy of it in the United States Mail, postage prepaid, on
September 29, 2016 mailed to Post Office Box 11549, Columbia, South Carolina 29211-1549.

September 29, 2016 %@ Q(\-—-:—Q %JA

Nathan Sheldon

331 E. Main St., Suite 200
Rock Hill, SC 29730
803-909-9343

Attorney for Appellant

RECEIVED

S.C. SUPREME COURT
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF YORK CASE NUMBER 2015CP4601186
IN THE COURT OF COMMON PLEAS
Johnell Porter . South Carolina State Of
PLAINTIFF(S) ’ DEFENDANT(S)
Attorney for: O Plaintiff O Defendant
Submitted by: O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
0O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

® decision rendered. O See Page 2 for additional information.

0O  ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; O Rule 41(a), SCRCP (Vol. Nonsuit);
O Rule 43(k), SCRCP (Settled);. . O Other: ' _

O  ACTION STRICKEN (CHECK REASON) REASON): [ Rule 40(j) SCRCP; O Bankruptey;

. OBinding arliitration; subject to right to restore to confirm, vacate or * 0O Other:
modify arbitration award;

O  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
0O Affirmed; O Reversed; O Remanded; O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: O Sce attached order; (formal order to follow) O Statement of :ludgment by the Court:

- ORDER INFORMATION
ORDER GRANTING AN APPEAL
This order O ends O does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) - (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details,
S/ Letitia Verdin 2162 9/12/2016
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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This judgment was entered on 09/12/2016, and a copy mailed first class or placed in the appropriate attorney’s box on 09/12/2016, to
attorneys of record or to parties (when appearing pro se) as follows:

Nathan James Sheldon PO Box 36682 Rock Hill, SC 29732 Justin James Hunter PO Box 11549 Columbia, SC

29211-1549
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Dasid Hamilton
Court Reporter David Hamilton - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| )  OF THE SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) .
Johnell Porter, ) 2015-CP-46-1186
$.C.D.C. No. 166280 ) < o = 4
Applicant, ) FeE o =
) ORDER GRANTING AN % 5 o
v. ) PURSUANT TO AUSTINSSTATE .0
) Eox L 3
) wmE E
State of South Carolina, ) (aéwo 85 5
Respondent. ) g
) L

This matter comes before the Court by way of an application for post-conviction relief
filed April 20, 2015. Respondent made its Return on or about June 27, 2016, requesting an
evidentiary hearing solely on the issue of whether Applicant was entitled to an appellate review
of his first post-conviction relief action pursuant to Austin. An evidentiary hearing on the matter
-was convened on August 1, 2016, 2016, at the Moss Justice Center in York, South Carolina.
Applicant was present at the hearing and represented by Nathan Sheldon, Esquire. Justin Hunter,
Esquire, of the South Carolina Office of the Attorney General represented the Respondent.

PROCEDURAL HISTORY
Applicant is incarcerated with the South Carolina Department of Corrections pursuant to
the York County Clerk of Court's orders of commitment. The York County Grand Jury indicted -
the Applicant at the June 2007 term of General Sessions for Armed Robbery (2007-GS-46-
01687), entering a bank with intent to steal (2007-GS-46-01688), kidnapping (2007-GS-46-
01689), possession of a firearm during the commission of a violent crime (2007-GS-46-01690),
and Conspiracy to commit armed robbery (2007-GS-46-01691). Applicant appeared pro se.

Daniel D'Agostino served as stand-by counsel for applicant.

! Austin v, State, 305 S.C. 453, 409 S.E.2d 395 (1991).
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On July 26, 2007, Applicant was convicted of these charges by a jury. The Honorable
John C. Hayes, III sentenced Applicant to confinement for life for kidnapping, life for armed
robbery, life for entering a bank with intent to steal, five years for Possession of a firearm during
the commission of a violent crime, and five years for conspiracy to commit armed robbery, all

Tunning concurrently.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.

The South Carolina Court of Appeals affirmed Applicant's conviction and sentence. A Petition-

for Rehearing was filed by the Applicant and denied by the Court on July 7, 2010. A Petition for
Writ of Certiorari was filed by the Applicant and denied by the Court on February 16,2011, The
Remittitur was issued on February 23, 2011.

On July 7, 2011, Applicant filed his first application for post-conviction relief (2011-CP-
46-2620). Respondent made its Return on October 21, 2011. An evidentiary hearing into the
matter was convened on January 21, 2014, at the Moss Justice Center in York County before the
Honorable J. Michael Baxley. Applicant was present at the hearing and represented by Leah
Moody, Esquire. J. Rutledge Johnson, Esquire, of the South Carolina Attorney General's Office,
represented Respondent.

During the PCR hearing, Applicant moved to have Ms. Moody relieved as PCR counsel.
The PCR Court denied this motion. Applicant then expressed to the Court that he would refused
to take the stand or testify during the hearing. The PCR Court instructed Applicant that he had a
right to be present during the hearing, but Applicant elected to return to the jail holding cell. The
PCR Court also found Ms. Moody well-prepared and v.vell-versed in Applicant's allegations and
found no reason to relieve her as counsel. Respondent then moved pursuant to Rule 41(b),

SCRCP, to dismiss this matter due to the Applicant's failure to prosecute. The PCR Court
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granted Respondent's motion and an Order of Dismissal was signed and filed March 14, 2014.
Applicant filed a pro se Motion to Alter or Amend the Judgment on February 4, 2014. This
motion was denied by aﬁd order filed April 18, 2014,

A notice of appeal was filed but dismissed by the South Carolina Supreme Court for
failure to timely serve opposing counsel. The Remittitur was sent May 14, 2014

ALLEGATIONS

In his current application for post-conviction relief the Applicant alleges that he is being

held in custody unlawfully for the following reasons:

1. "Ineffective assistance of counsel under Austin v. State"
2. Newly discovered evidence

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Applicant alleges that he was denied the right to appeal the dismissal of his previous post-
conviction relief application. Pursuant to Austin, a post-conviction relief applicant may petition
the South Carolina Supreme Court for discretionary review of the dismissal of his prior
application. Prior to the start of the evidentiary hearing, the State indicated to tﬂis Court that they

would be consenting to the grant of an Austin appeal. Respondent explained that the State was

consenting based off of its discussions with prior PCR Counsel and Applicant's current PCR
Counsel and due to the fact that Applicant's prior PCR action was not' properly appealed.

After review of the facts and circumstances surrdunding the waiver of Applicant's right to
appeal the denial of his post-conviction relief application, this Court finds that Applicant is
entitled to appeal the denial of his first post-conviction relief application (2011-CP-46-2620)
pursuant to Austin v. State. This Court finds that Applicant did not voluntarily waive his right to

appeal the post-conviction relief court’s denial and dismiséal of his prior post-conviction relief

<t

action.
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. Based upon the foregoing, this Court finds that the granting of an appeal of Applicant's
ﬁ;st post-conviction relief action (2011-CP-46-2620) pursuant to Austin v. State is warranted.
This Court advises Applicant that he must file a notice of intent to appeal within thirty (30) days
from the receipt of written notice of entry of this Order to secure appropriate appellate review.
His attention is also directed to King v. State, 308 S.C. 348, 417 S.E.2d 868 (1992) and Rule 243
of the South Carolina Appellate Court Rules for the appropriate procedures for filing a belated
appeal.

IT IS THEREFORE ORDERED:

1. That Applicant be granted an appeal of case 2011-CP-46-2620 pursuant to
Austin v, State; and

2. That Applicant remain in the custody of the South Carolina Department of

Corrections. .
AND IT IS SO ORDERED this %0 day of ﬂ 4(51 - 2016,
)
LETITIA VERDIN
Presiding Judge
YR Sixteenth Judicial Circuit

L_/f’f‘&ﬂlﬂl/ I“C ~, South Carolina.




Law Office of Nathan J. Sheldon
331 E. Main St., Suite 200
Rock Hill, SC 29730

Hon. Daniel E. Shearouse
Supreme Court of South Carolina
P.O.Box 11330

Columbia, SC 29211
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RECEIPT OF LEGAL CORRESPONDENCE VERIFICATION
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STATE OF SOUTH CAROLINA ' ' JUDGMENT IN A CIVIL CASE
COUNTY OF YORK ' CASE NUMBER 2015CP4601186
IN THE COURT-OF COMMON PLEAS : — .
Joﬁnell-"-‘t’orter“_' T South Carolina State Of = ' : B
PLAINTIFE(S) E —__ _DEFENDANT(S) -

' ' ' Attorney for: [ Plaintiff [ Defendant

Submitted by: = O Self-Represented Litigant

, DISPOSITION TYPE (CHECK ONE) .
o JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. O See Page 2 for additional information, '

Bd

O  ACTION DISMISSED (CHECK REASON): | O Rule 12(b), SCRCP;’ O Rule 41(a), SCRCP (Vol. Nonsuit);
' O Rule 43(k), SCRCP (Settled); : O Other: ‘
T  ACTION STRICKEN (CHECK REASON): 0 Rule 40(j) SCRCP; O Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or O Other:

modify arbitration award; ‘
0O  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): -

O Affirmed; O Reversed; 0 Remanded; O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: O See attached order; (formal order to follow) O Statement of Judgment by the Court:
‘ ORDER INFORMATION : : '
3 . ORDER GRANTING AN APPEAL
This order O ends O does not end the case. ' '
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below, _
Judgment in Favor of . Judgment Against * Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the prbperty, including tax map information and address, referenced in the order: . W

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

S/ Letitia Verdin 2162 9/12/2016
Circuit Court Judge Judge Code ~ Date
For Clerk of Court Office Use Only

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)



STATE OF SOUTHL.CAROLINA_ )

) IN-FHE-COURT-OF- COMMON-PLEAS
)  OF THE SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) : -
- )
Johnell Porter, ) 2015-CP-46-1186 -
S.C.D.C. No. 166280 - ) o =2
‘Applicant,- ) ' e B o =
, ) ORDER GRANTING AN Aﬁm% i
V. ) PURSUANT TO AUSTIN VRTATE' .7
) Ead T
) Coe 2 &
State of South Carolina, ) e 8 %
‘ - Respendenit. ) = e

THis thatter comés before the Court by way of an application for post-conviction relief
filed April 20, 2015. Respondent made its Return on or about June 27, 2016, requesting an
evidentjary hearing éolely on the issue of whether Applicant was entitled to an appellate review

- of his first post-conviction relief action pursuant to Austin. An evidentiary hearing on the matter

' ‘was convened on August 1, 2016, 2016, at the Moss Justice Center in York, South Carolina. -

Applicant was present at the hearing and represented by Nathan Sheldon, Esquire. Jq_st‘in Hunter,

Esquire, of the South Carolina Ofﬁce. of the Attorney General represented the Respondent.
PROCEDURAL HISTORY

Applicant is incarcerated with the South Carolina Department of Corrections p"ursuanf 10
the York: Couhty Clerk of Court's orders of commitment. The York County Grand Jury indicted
the Applican‘t at the June 2007 term of 'General Sessions for Armed _Rbbbery (A2va07-GS-46-
01687), en’cerin,t‘;,r a bank with intent to steal (2007-GS-46-01688), k_idnfappingA(2007-'GS-46—
01689), possession of a firearm during the commission of a violent crime (2007-GS-46-01690), |
and Conspiracy to commit armed robbery (2007-GS-46-01691). Applicant appeared proy se.

Daniel D'Agostino served as stand-by counsel for applicant.

! Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Rt




John C.- Hayes, Il sentenced Applicant to confinement for iife for kidnapping, life for armed
robbery, life for .cntering a bank w1th intent to steal, five years for- Possession of a firearm Aduring
the commission of a violesit crime, and five yéat‘s for conspiracy to éommif armed robbery, all
running concurrenﬁy.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.
The South Carolina Coﬁft ot Appeals affirmed Applicant's conviction and sehféncé. A Petition-
for Rehearing was ﬁﬁled by the A_pplicant and denied by the Court on July 7, 2010. A Pctition.for .
Writ of Certiorari was filed by the Applicant and denied by the Court on February 16, 2(_).1 1. The
Remittitur was issued on February 23, 201 1. | |

On July 7, 2011, Applicant filed his first éppiication for post-conviction relief (2011-CP-
46,-2620). Respondent made its Return on October 21, 2011. An evidentiary hearing into the
matter was convened on J anuafy 21, 2014, at the Moss Justice Center in York County before the
Honorable J. Michael Baxley. Applicant was present at the hearing and represented by Léah
Moody,‘ Esquire. J. Ru‘tledge Johnson, Esquire, of the South Carolina Attoméy General's Ofﬁ‘ce_,
represénfed Respondent. |

During the PCR hearing_. Applicant moved to have Ms. Moody relieved as PCR counse_]':
The PCR Court denied this mofion. Applicant then expressed to the Court that he would refused
to take the stand or testify during the hearing. The PCR Couft instructed Applipant that he had a
right to be present during the hearing, but Applicant elected to return to the jail holding cell. The
PCR Court also found Ms. Moody well-prepared and well-versed in Applicant's allegations and
found no reason to reli’eve. her as counsel. Respondent then moved pursuant to Rule 41(b),

'SCRCP, to dismiss this matter due to the Applicant's failure to prosecute. The PCR Court
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granted Respondent's- motion and an Order of Dismissal was si gned and filed-March 14, 2014.

Applicant filed a pro se Motion to Alter or Amend the Judgment on Februafy 4, 2014. This :
motion was denied by and order filed April 18, 2014.
A notice of appeal was filed but dismissed by the South Carolina Supreme Court for

failure to timely serve opposing counsel. The Remittitur was sent May 14, 2014

ALLEGATIONS
In his current application for post-conviction relief the Applicant alleges that he is being
held in custody unlawfully for the following reasons:

- L. "‘Ineffective assistance Qf counsel under Austin v. State"
2. Newly:discovered evidence

FINDINGS OF FACT AND CONCLUSIONS OF LAW _
Applicant alleges that he was denied the right to appeal the dismissal of his previous \post-

conviction relief application. Pursuant to Austin, a post-conviction relief applicant may petition

the South Carolina Supreme Court for discretionary review of the dismissal of his prior

application. Prior to the start of the evidentiary hearing, the State indicated to this Court that they

would be consenting to the gr_anf bf an Austin appeal. Respondent explained thaf the State was
consenting based off of its discussions with prior PCR Counsel aﬁd Applicant's cﬁrrent PCR
Counsel and due to the fact that App»iiéant"‘s'prioi‘ PCR action was not. properly appealed. |

;After review of the facts anci circumstances surrounding the waiver of Applicant's right to
appeal the denial of his »p;)st-convictipn ‘rélief applicatioh, this Court finds that Applic;mt is
entitled to appeal the denial of his first post-conviction relief application (201‘1-CP-46-26§0)
pursuant to Austin v. State. This Court finds that Applicant did not voluntarily waive his right to

appeail the post-cohviction relief court’s denial and dismissal of his prior post-conviction relief ‘

<4

action.




Based upon-the-foregoing;this Courtfinds-that-the-granting-of an-appeal-of Applicant's

first post-conviction relief action (201 1-CP-46-2620) pursuant to Austin v. State is warranted.
~ This Court advises Applicant that he must file a notice of intent to appeal within thirty (30) days
from the receipt of written notice of entry of ihis Order to secure appropriate appellate review.
His attention is also directed to King v. State, 308 S.C. 348,-417 S.E.2d 868 (1992) and Rule 243

of the South Carolina Appellate Court Rules for the appropriate procedures for filing a belated

appeal.
ITIS THE_REFORE ORDERED:

1. . That Applicant be granted an appeal of éase 2011-CP-46-2620 pursuant to
Austin v. State; and

2. That Applicant remain- in the custody of the South Carolina Department of

Corrections.
AND IT IS SO ORDERED thié %O day of /q L(ﬁ : , 2016.
O
LETITIA VERDIN -
_ Presiding Judge
YaRY ‘ - Sixteenth Judicial Circuit

\;/]féﬁqw / /-’{_7 . South Carolina. .
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" “This jiudgment was entered on 09/12/2016, and a copy mailed first class or placed in the appfopriate attorney’s box on 09/12/2016, to

attorneys of record or to parties (when appearing pro se) as follows:

Justin James Hunter PO Box 11549 Columbia, SC

1 A0
1 r4a- 4

Nathan James Sheldon PO Box 36682 Rock Hill, SC 29732 -

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Dow40 Hamilton _
Court Reporter . David Hamilton - Clerk of Court

ADD,ITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON.PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)



FORM 4

STATE OF SOUTH CAROLINA

COUNTY OF YORK
IN THE COURT OF COMMON PLEAS
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[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
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This order [ ends [] does not end the case.
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fer to the official court order for

judgment details.
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Johnell Porter Perry Corr. Inst. (Q2B-111) 430 Oaklawn James Rutledge Johnson PO Box | 1549 Columbia, SC
Road Pelzer, SC 29669 29211

Leah B. Moody 235 E. Main St., Ste 115 PO Box 1015 Rock
Hill, SC 29730
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) C/ANO.2011-CP-46-2620
Johnell Porter, # 240208, )
) ORDER DENYING APPLICANT’S
Applicant, ) PRO SE 59(¢) MOTION = -
v, ) O IS
) SO =
State of South Carolina, ) =) \/oc i
) UV
Respondent. ) :;3 "czi N
) O v e 'i.:‘
o

This matter comes betore the Court by way of the Applicant’s pro se Motion to Alter or

Amend Judgment, filed February 4, 2014. The Court finds that this motion is not currently ripe

for adjudication because at the time of the filing of the present motion, the Order of Dismissal

had not yet been filed and served upon Applicant or Applicant’s counsel. I[n addition, there is no

right to hybrid representation in South Carolina. State v. Stuckey, 333 S.C. 56, 58, 508 S.E.2d

564, 564 (1998). As Applicant is still represented by Leah B. Moody, Esquire, this pro se

motion will not be considered by this Court unless signed by Applicant’s counsel.

IT IS THEREFORE ORDERED that Applicant’s pro se Motion to Alter or Amend

Judgment pursuant to Rule 59(e), SCRCP be DENIED and DISMISSED.

Ot

IT IS SO ORDERED.

J. Michde Ba)\{ey v
Presiding/Circuit Court Judge

Sixteenth Judicial Circuit

March 21, 2014

Hartsville, South Carolina




STATE OF SOUTH CAROLINA
COUNTY OF YORK
Johnell Porter, # 240208,
Applicant,
v,

State of South Carolina,

Respondent.

N N e N N N N e N Nt N N e

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

C/A NO. 2011-CP-46-2620

ORDER DENYING APPLICANT’S
PRO SE 39(e) MOTION

o

This matter comes before the Court by way of the Applicant’s pro se Motion to Alter or

Amend Judgment, filed February 4, 2014, The Court finds that this motion is not currently ripe

for adjudication because at the time of the filing of the present motion, the Order of Disinissal

had not yet been filed and served upon Applicant or Applicant’s counsel. In addition, there is no

right to hybrid representation in South Carolina. State v. Stuckey, 333 S.C. 56, 58, 508 S.E.2d

564, 564 (1998). As Applicant is still represented by Leah B. Moody, Esquire, this pro se

motion will not be considered by this Court unless signed by Applicant’s counsel.

IT IS THEREFORE ORDERED that Applicant’s pro se Motion to Alter or Amend

Judgment pursuant to Rule 59(e), SCRCP be DENIED and DISMISSED.

IT IS SO ORPERED.

March 21, 2014

Hartsville, South Carolina

Qut

J. Mlcl e Bd ey Y
Pre%ndx >/ Circuit Court Judge

Slxteen Judicial Circuit




STATE OF SOUTH CAROLINA
County of };f k

L bnell Brter

Applicant / Petitioner

COURT OF COMMON PLEAS
Case#_2ell __-CP- 4o . 2620

s

-~

s, TEMPORARY ORDER; . ™
State of South Carolina, / T
ST =
-2 >
Respondent. L <

N et Nt s st ot et o ot s ol et vt
\
\
3

This post-conviction relief case came before the court for a hearing. Having now heard this matter, the court orders
as indicated herein.

1.  The application for post-conviction relief is hereby: _____ dented ______granted

_— under
advisement; a formal order will be filed (see below - No.6)
vz 2 Motion(s) was/were heard in this case and the court orders:
The motion '6@ and/or for summary judgment is hereby 7_granted denied
—_under advfseriient based upon the statute of limitations and/or the successive

nature of the application or other reason as follows:

—_ 3 A conditional order of dismissal was previously filed in this case. Upon review of the matter, the court finds:

Good cause as to why the case should not be dismissed has been shown in response to the order of
dismissal; therefore, a hearing on the merits of the application shall be scheduled.

—— The court has considered the response to the conditional order of dismissal and finds that good
cause has not been shown or no response has been filed to the conditional order of
dismissal; therefore, the application Is hereby dismissed.

—_— 4 The application was freely, voluntarily, and intelligently withdrawn as indicated on the record; therefore, this
case is dismissed with prejudice without prejudice.
5. Cther:

|/ 6. The court further orders:

The _\4Attomey General Applicant’s counse! Is/are directed to submit to the court a
proposed order and to serve the order on opposing counsel within__30 _ days. The court
reserves the right to issue an order prior to the submission of any proposed orders.

The court does not request proposed orders.

IT IS SO ORDERED.

Y
Date: [/ J 2l /‘_/ J. Michae p;guley“ Y

Presiding Jydge
Court Reporter '4/5&4 g«.ﬂw .
Attorney for Applicant L&Jl 5. /(49064//
Attorney for Respondent 7:— Zv'ltéoéc 7;4146054 Rev 12/06/2002




