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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 
) 

1. LEHR BRISBIN, ) 
) 

PLAINTIFF ) 
) 

vs. ) 
) 

AIKEN ELECTRIC ) 
COOPERATIVE, INC, ) 

& ) 
GARY L. STOOKSBURY ) 

& ) 
CAROLINA TREE CARE INC., ) 
OF NORTH AMERICA ) 

) 
DEFENDANTS ) 

-----------------------) 

TO THE DEFENDANTS ABOVE NAMED: 

IN THE COURT OF COMMON PLEAS'if~:~ I 

SECOND JUDICIAL CIRCUIT ~ ~ ~ c 
tt:! 4,,' ~ 

CASE NO: 1 0-CP-02-02981 ~ ~ ~ ~ 
'" '" 8"0 
f5.g-g~ 
~~ ~ ~ 

«:8..,!:;~-> 1J. 

5 'O.i"'~ 'j'V:". o ~ :~~ ~ 
~ 8 ~.g -5 .: 
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AMMENDED SUMMONS F~ '~~!g l ,J'~ 
RELIEF .1t <: ~ JLfl" a' <­

!'t~"E<~~ ", , 
i"- ...... «I'" \-0 V ", • . ~,"'8..Es.a -0 J 

(AMENDED COMPLAINT s~~4~i9 

YOU ARE HEREBY SUMMONED and required to answer the Amended Complaint in 

this action, of which a copy is herewith served upon you, and to serve a copy of your 

Answer to the said Amended Complaint on the subscriber at his office at P. O. Box 2008, 

Aiken, South Carolina 29802 within thirty (30) days after the service hereof, exclusive of 

the date of such service; and if you fail to answer the Amended Complaint within the 

time aforesaid, the Plaintiff will apply to the Court for the relief requested to include 

'" ":" .. : .. --.. ".-:: ._ .. __ :~llJdgrne.ntb¥_~defaulb--=-'='=.""--":=:"'-':~:=-.: __ .:....::.:=.:.=:.:."::::,,-:.-~.-=--:.':'=,:::-:-.. : .. ,,,=cc._-::.= .. ~-=c7:-=-=-= __ --.. : .... , .. --. - : - . - --. -- --:::=:--.:--:'-- .--.. ',---

----.. -- .------.---- .. - - .. ---L-AW'OFFIE'ES'OF DEVINE-&'H00VER;'LLe-· .. ·· .-.------------ -... -------.-...... 

rY\~ )'. 0..,.--------
~ 

Attorney for Plaintiff 
Mark 1. Devine 

PO Box 2008, Aiken. SC 29802 
T d: 803 648 3900 

~ ~. 
---,-'J-=c.._"_--'_-_~--f'I--_~ ____ ' 2011 

Aiken, South C'arolma 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 
) 

1. LEHR BRISBIN, ) 
) 

PLAINTIFF ) 
) 

vs. ) 
) 

AIKEN ELECTRIC ) 
COOPERATIVE, INC, ) 

& ) 
GARY L. STOOKSBURY ) 

& ) 
CAROLINA TREE CARE INC,. ) 
OF NORTH AMERICA ) 

) 
DEFENDANTS ) 

---------------------) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCUIT 
CASE NO: 1O-CP-02-02981 

AMENDED COtvlPLAINT 

(JUR Y TRIAL DEMANDED) 

THE PLAINTIFF RESPECTFULL Y SHOWS THAT: 

1. He is a resident of Aiken County, South Carolina. 

2. That the Defendant, Aiken Electric Cooperative, Inc., (AEC) is an entity 

licensed by the state of South Carolina with offices located in Aiken County. 

3. That the Defendant, Gary L. Stooksbury (Stooksbury) is the Chief 

Executive Officer for the Defendant, Aiken Electric Cooperative, Inc., and is a resident of 
--:...:----.=-=----=-~-=::--===:~~-.=~~-=----..:.::.~.-- .~"-=== -~-- :.---. --" .:: - -- - ------ - - -- --- --:--- -- _. 

4. That the Defendant, Carolina Tree Care, Inc. of North America, (CTC) is 

an entity licensed by the state of South Carolina with oftices located in Concord, North 

Carolina. 

S. That the Plaintiff is the owner of certain lands located in Aiken County, 



,4LL that certain piece. parcel or lot of land, situate. (ving, and being in 

the County of Aiken, State of South Carolina, in the Southeastern Section of New 

Ellenton, containing 3.92 acres, more or less, located and bounded and measuring as 

follows: NORTH by other property of Brisbin. 400 feet; EAST by Pineview Avenue, 

388.5 feet; SOUTH by property of Fry, -123 feet and WEST by other property of Grantors, 

-1-11.-1 feet. Said land being moreflilly described on a plat preparedfor Dr. 1. L. Brisbin 

by Don W Taylor, R.L.S, dated l\1arch 10, 1976; and 

ALL that certain piece, parcel or lot of land, containing 3.86 acres, more 

or less, situate, lying and being Southeast of the Town of New Ellenton in Aiken County, 

South Carolina, and being shown and designated on a plat made for 1.L. Brisbin, Jr. By 

Don W Taylor, R.L.S, dated September 10, 1970, and recorded in l\1isc. Book 169 at 

Page 61, Records of Aiken County. Said lot is bounded and measures according to said 

plat as follows: on the NORTH by lands of K.E. A,jerriett, formerly Alixons, and 

measuring thereon 800 feet; On the EAST by Long Street and measuring thereon 210 

feet; on the SOUTH by lands of 1. L. Brisbin, Jr., formerly J.v1ixons, and measuring 

thereon 800 feet, and on the WEST by the right of way of South Carolina Highway # 19 

and measuring thereon 210 feet. Being a portion of the premises conveyed to L. C. 
-:_-.:_-:---..::'-::--::·-::....-==_-:.~:-::::-:::-::.':::=7.:..:::-::=-::::=_-==-=---_=.:.--=-__ -.: ___ -...:..::: ==-=':'7-::::-- _ .:- - ___ --_..::_~~.-=- _ - - --- - _. --- ._ - ___ ~: __ . _____ .. -- - __ __ -__ : __ - :_::.~~-.::::-::-=-:.:-.-.-_--.=-:~_ .. --: 

of Aiken County; and 

ALL that certain piece, parcel or tract of land, containing ten (10) acres, 

more or less, situate, lying and being Southeast of the Tmvn of New Ellenton in Aiken 

County, South C aro/ina, and being more fully shown on a plat made for 1. L. Brisbin, Jr. 

By Don W. Taylor. R.L.S, dated April 11, 1970, and recorded in Afisc. Book 16-1 at Page 



285, Recordy of Aiken COllnty. Said tract is bounded und measures according to said 

plat as follows: On fhe NORTH by lands, now or formerly of ,Viixon. and measuring 

thereon 800 feet: On the EAST by Long Street and measuring thereon 5-1-1.5 feet; on the 

SOUTH by lands now or formerly of Mixon and measuring thereon 800 feet and on the 

WEST by right of way of S. C. Highway # 19 and measuring thereon 544.5 feet. Being a 

portion of the lands conveyed to L. C. Mixon. et ai, by deed of Joseph Eways recorded in 

Title Book 379 at page 503, records of Aiken County, South Carolina. 

6. That the Defendant (AEC) holds an easement across certain portions of 

the PlaintitTs land. 

7. That the easement permits the Defendant (AEC) to run power lines and to 

place poles upon the Plainti±Ts land and to clear such vegetation as might obstruct or 

interfere with the lines and poles. 

FIRST CAUSE OF ACTION 

(NEGLIGENCE) 

8. . Paragraphs 1 through 7 are realleged. 

9. That the Defendant (AEC) and it's agents (CTC) and servants (eTC) who 

were acting in the scope of their employment and duties, negligently, maliciouslY,a.I!d .. . 
.. ~ -=. .. - : :~--:: -'+--*--:'--'--.~~ ~-::.....:.. :::-:"-:-----:--~ • .:=--:--=-~---:--:-::.--.-.:::::-----:::-:.-----', ~ .-~: .... -

plants, scientitic research projects, vegetation and property belonging to the PlaintifT 

10. That the destruction as aforesaid clearly exceeded the scope of the 

easement. 

11. That as a proximate result of the acts of negligence, maliciousness and 

recklessness as aforesaid, the Plaintiff has sutfered actual damages in that: 



A. Trees, plants, property and scientific research projects belonging to 

the Plaintiff have been destroyed. 

B. Scientific research projects have been damaged and destroyed. 

C. The Plaintiff has suffered inconvenience. 

D. The lands belonging to the Plaintiff have been damaged and as a 

result, the land has decreased in value. 

12. That prior to the destructive acts that were carried out, the Defendants had 

been made aware of the nature of the Plaintiff's property and its use. 

13. That the Plaintitf is entitled to a judgment against the Defendant" s that this 

Court and Jury finds just for actual and punitive damages. 

SECOND CAUSE OF ACTION 

(TRESPASS TO LAND) 

14. Paragraphs 1 through 13 are realleged. 

15. That the Defendant (AEC) and it's agents (CTC) and servants (CTC) who 

were acting in the scope of their employment, intentionally came upon the Plaintiff's land 

and negligently, maliciously, and recklessly destroyed trees, plants, scientific research 

projects, vegetation and property belonging to the Plaintiff. 
-- : __ _ __:. -::::=_-___ :::::=-=-=-_____ '- _._7'::~ __ -= -:---=-~ ____ :.:- ____ -=-_____ -=~-.:.. -:::=_"~ __ . _...: -::~_-=-=-_-_ ":"="::--~_._. __ ---. ~--.- _::.7:"~~:"" -- :.----::::::=.~-= ---:-:- :::=:- :. --."-

easement and constituted an intentional trespass to the Plaintiff's land. 

17. That prior to the destmctive acts that \vere carried out, the Defendants had 

been made a\vare of the nature of the Plaintiff's property and its use and the scope of the 

easement. 



18. That the Defendant's intentional trespass to the Plaintiff's land IS an 

invasion of the Plaintitrs right to use and enjoy his land. 

19. That the Defendant's should be found strictly liable for the intentional 

trespass to the Plaintiff s land and the Plaintiff is entitled to a judgment against the 

Defendant's that this Court and Jury finds just for actual and punitive damages. 

THIRD CAUSE OF ACTION 

(INTERFERENCE WITH PROSPECTIVE ECONOMIC ADV ANT AGE) 

20. Paragraphs 1 through 19 are realleged. 

2l. That the Defendant (AEC) and it's agents (CTC) and servants (CTC) who 

were acting in the scope of their employment and duties, negligently, maliciously, and 

recklessly came upon the Plaintiffs land and intentionally, negligently, and recklessly 

destroyed trees, plants, scientific research projects, vegetation and property belonging to 

the Plaintiff. 

22. That the destruction as aforesaid clearly exceeded the scope of the 

easement. 

23. That as a proximate result of the acts of intentional trespass, negligence, 

mali~iousness an~ recklessness as afores~~~.:.._~~_~ Plaintiff has _ sutTered_ ~c_~ual cdam_ag~s in 
~-:'~-:'-'~.::::"-::::.-:=.:'=--:::-:---- --- --- - -_ .. - - -- ---"'- - ... 

------ --------- -- ---tOar:----------~- -------------------------------------------- ---~------------------------- - .. - . - _._-

A. Trees, plants, property and scientific research projects belonging to 

the Plaintiff have been destroyed. 

B. Scientific research projects have been damaged and destroyed. 

C. The PlaintitT has suffered inconvenience. 



D. The lands belonging to the Plaintiff have been damaged and as a 

result, the land has decreased in value and the land cannot be used for economic purposes 

such as but not limited to farming. 

24. That prior to the destmctive acts that were carried out, the Defendants had 

been made aware of the nature of the Plaintiff s property and its use. 

25. That the Plaintiff is entitled to a judgment against the Defendant's that this 

Court and Jury finds just for actual and punitive damages. 

FOURTH CAUSE OF ACTION 

(BREACH OF CONTRACT) 

26. Paragraphs 1 through 25 are reaUeged. 

27. The Plaintiff and Defendant (AEC) entered into an agreement "vhereby the 

Plaintiff was asked to sign an Aiken Membership Card which according to the Defendant 

(AEC) was evidence that the PlaintitT agreed to the terms and scope of the Defendant's 

(AEC) easement. 

28. That the Plaintiff was never shown the Defendant's (AEC) terms as it 

relates to the easement. 

29. That the Defendant (AEC) and it's agents (CTC) and serva~ts (CTC) who 
__ :" ___ :_ ':: -::_-: _-:::" ---;.:-7-=-:-:-:-::-.-=-_--=:--:.- =- -.-:=_-:"_-=--=-:-::--:--_7"".-.:: ~ --.-= :="'::_7~ ---~----:::---::-:. - --:-::-:'--:=.:'-:--::-::"'--':::;'- - ~--=.::-:-:----;:-= -::------~----='"-:- ::....-::-.:.-----~- - -:.. ----= ---:-~ - -- - - - - . - ~ 

recklessly came upon the Plaintiffs land and intentionally, negligently, and recklessly 

destroyed trees, plants, scientific research projects, vegetation and property belonging to 

the Plaintiff 



30. The actions aforesaid constitute a breach of the agreement bet\veen the 

Plaintitl and the Defendant (AEC) and the Plaintiff is entitled to have the Defendant 

CAEC) declared to be in breach of the contract and agreement made with the Plaintiff. 

31. That because of the Defendant's CAEC) breach of contract and agreement 

with the Plaintiff, the Defendant (AEC) and the Defendant's CAEC) agents and servants 

should only enter onto his property after the Defendant CAEC) consults \vith him and his 

attomeyCs) in order to establish what activity the Defendant CAEC) and the Defendant's 

(AEC) agents and servants would undertake on his land. 

FIFTH CAUSE OF ACTION 

(EQUITABLE RESCISSION) 

32. Paragraphs 1 through 31 are realleged 

33. The Plaintiff and Defendant (AEC) entered into an agreement whereby the 

Plaintiff was asked to sign an Aiken Membership Card which according to the Defendant 

CAEC) was evidence that the Plaintiff agreed to the tenns and scope of the Defendant's 

easement. 

34. That the Plaintiff \vas never shown the Defendant's (AEC) tenns as it 

relates to the easement. 

were acting in the scope of their employment and duties, intentionally, negligently, 

maliciously, and recklessly came upon the PlaintiWs land and intentionally, negligently, 

maliciously, and recklessly destroyed trees, plants, scientific research projects, vegetation 

and property belonging to the Plaintiff. 



36. The actions aforesaid constitute a substantial and fundamental breach of 

the contract and agreement bet\veen the PlaintitT and the Defendant (AEC) and the 

Plaintiff is entitled to have the Defendant (AEe) declared to be in breach of the contract 

and agreement made with the PlaintifT. 

37. That because of the Defendant's (AEC) breach of contract and agreement 

with the Plaintiff. the contact and agreement should be abrogated and a new agreement 

and contract equitably made to ref1ect the following: 

A. That the Defendant (AEC) will agree to never again enter upon the 

Plaintiff's property located on Highway 19,'south of New Ellenton, without first 

consulting with him and his attomey(s) in order to establish in writing exactly 

what kind of activity the Defendant's (AEC) and the Defendant's (AEC) agents 

and servants would undertake on his land. 

B. Such activity would only involve the clearing and removal of those 

parts of trees that are demonstrably interfering or might soon come to interfere 

with the Defendant's (AEC) power lines, and/or limit the ability of the Defendant 

(AEC) and the Defendant's (AEC) agents and servants to the power line in the 

case of an emergency 
___ ___ __ .:'::'7.-:---::-.-:'. :7"::.--':' __ ~ :..=-:..-___ .. == -":: .. ::=-::::::"'=::_"-==-=---::::-~_~~ ____ ~~"':=::= :=-:::.- ~ ~_':"_-:-____ ~'~-::::-=~::=-==:" .. ..::::::--... : . ...:-=-=.:::::----::::.-=- ..:..~~-7: __ -_ ::-:..-::::-:--=-=-=--=--=-=--::_-- ... -.... ==---=-==-- ---~:: .:"--- .-::-.:.-: --:-::-;:' ..:-~ 

and servants treatment of vegetation and other environmental resources under the 

power line crossing the Plaintiffs land would confirm to the Defendant's (AEC) 

already established and published guidelines for wildlife food resources. 



SIXTH CAUSE OF ACTION 

(INJUNCTION) 

38. Paragraphs 1 through 37 are realleged. 

39. That the Defendant (AEC) and it's agents (CTC) and servants (CTC) who 

were acting in the scope of their employment came upon the Plaintiffs land and 

destroyed trees, plants, scientific research projects, vegetation and property belonging to 

the Plaintiff. 

40. That the destruction as aforesaid clearly exceeded the scope of the 

easement. The actions of the Defendant's was selectively discriminatory and not in the 

bounds of reasonableness. 

41. That prior to the destructive acts that were carried out, the Defendants had 

been made aware of the nature of the Plaintiffs property and its use. 

42. This Court has the inherent power to do what is reasonable and just to the 

fullest extent possible and therefore should order the Defendant (AEC) and all of the 

Defendant's (AEC) agents and servants to be temporary and pennanently enjoined from 

coming onto the property, except under the following circumstances: 
-7:'. ':-:-~-~7""-:' __ -=--=-:-:-:-:.:-::-_--:::-_-=-=-~ ___ :.: __ ~~:::_ _ _=__-_._~_==~:::. :=-- ---=--=--~.::-~--:-::=-------...:-:-:.:.-:---:.--:--':"-. -- - . - -:.- -- -=- -' - - --- -- . ,-- . : - ,- - -- .' 

.==-=::-=-0.----- ----- - -- -- -

Plaintiffs property located on. Highway 19, south of New Ellenton, without first 

consulting \V-jth him and his attomey(s) in order to establish in writing exactly 

what kind of activity the Defendant's (AEC) and the Defendant's (AEC) agents 

and servants would undertake on his land. 



B. Such activity \vOldd only involve the clearing and removal of those 

parts of trees that are demonstrably interfering or might soon come to interfere 

with the Defendant's (AEC) power lines, and/or limit the ability of the Defendant 

(AEC) and the Defendant" s (AEC) agents and servants to the power line in the 

case of an emergency 

C. That the Defendant (AEC) and the Defendant's (AEC) agents and 

servants treatment of vegetation and other environmental resources under the 

power line crossing the Plaintiffs land would confirm to the Defendant's (AEC) 

already established and published guidelines for wildlife food resources. 

WHEREFORE the Plaintiff prays: 

1. As to the First Cause of Action, for judgment against the Defendant for 

actual damages and punitive damages in such amount as the Court and jury may find just. 

2. As to the Second Cause of Action for judgment against the Defendant for 

actual damages and punitive damages in such amount as the Court and jury may find just. 

3. As to the Third Cause of Action for judgment against the Defendant for 

to be in breach of contract and order the relief as set for in this Cause of Action. 

5. As to the Fifth Cause of Action, for the Defendant (AEC) to be declared to 

be in breach of contract and order the equitable relief as set for in this Cause of Action. 



6. As to the Sixth Cause of Action, Order the Defendant (AEC) and the 

Defendant's (AEC) agents and servants to be temporary and permanently restrained as set 

forth. 

7. That the Defendant's to be responsible for all of the Plaintiffs attorney 

fees and costs associated \vith this action. 

8. That the court grant any other relief that is deemed just and equitable. 

LA W OFFICES OF DEVINE & HOOVER, LLC. 

BY-L!ffiLL. ~~. ~\_. ~O~....?'"~­
MARK J. DEVINE 

ATTORNEY FOR THE PLAINTIFF 
PO BOX 2008 

AIKEN, SC 29802 
TEL: 803 648 3900 

--- -~ ~ ... " .... -~ ~ 2011 
Aiken, S(;th Carolina 



STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

) 

) 

) 
VERIFICATION 

PERSONALL Y appeared before me, the Plaintiff \vho being first duly sworn, 

deposes and says that he has read the foregoing Amended Complaint and that the matters contained 

therein are true of his own knowledge except for those matters based upon information and belief, 

and as to those he verily believes them to be true. 

dU~ha. 
I. LEHR BRISBIN ? 

Sworn to and Subscribed before me 

this day of_"-,~,---_""I....:..""_L -~--4---' 2011 

Notary Public for South Carolina 

My Commission Expires: \ \ I':) -, /2."0 ) ~. 

-- -
,---::.--=.-::-:-:7.--=---=:. ___ -=-::-.:::-::--:-:--==-==-.-:--:=-- -----

------------------------------------------ ------ ------
--'- - --"'-~ - ------------------



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury, and Carolina) 
Tree Company, Inc., ) 

) 
Defendants. ) 

----------- ) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2010-CP-02-02981 

ANSWER TO AMENDED COMPLAINT 
BY DEFENDANTS AIKEN ELECTRIC 
COOPERATIVE, INC. AND GARY L. 
STOOKSBURY 

Defendants Aiken Electric Cooperative, Inc. and Gary L. Stooksbury answer the 

Amended Complaint herein as follows: 

FOR A FIRST DEFENSE 

1. That these defendants deny each and every allegation of the Amended 

Complaint not hereinafter specifically admitted. 

2. That the allegations of paragraph 1 are admitted upon information and belief. 

3. That, in response to the allegations of paragraph 2 and 3, these defendants 

admit only that Aiken Electric Cooperative, Inc. is a member owned, non-profit electric 

cooperative with offices located in Aiken County and that Gary L. Stooksbury is the Chief, 

Executive Officer of Aiken Electric Cooperative, Inc. and is a resident of Aiken County, 

South Carolina. 

4. That the allegations of paragraph 4 are denied. 

5. That the allegations of paragraph 5 are admitted upon information and belief. 

6. That the allegations of paragraphs 6 and 7 are admitted; that further 

answering, these defendants would show that the easement held by Aiken Electric 

Cooperative, Inc. is broader that as alleged in paragraph 7 of the Complaint. 

7. That the allegations of paragraphs 1 through 6 hereof are realleged and 

incorporated herein by reference in response to the allegations of paragraph 8. 

8. That the allegations of paragraphs 9, 10, 11, 12 and 13 are denied. 



9. That the allegations of paragraphs 1 through 8 hereof are realleged and 

incorporated herein by reference in response to the allegations of paragraph 14. 

10. That the allegations of paragraphs 15, 16, 17, 18 and 19 are denied. 

11. That the allegations of paragraphs 1 through 10 hereof are realleged and 

incorporated herein by reference in response to the allegations of paragraph 20. 

12. That the allegations of paragraphs 21, 22, 23, 24 and 25 are denied. 

13. That the allegations of paragraphs 1 through 12 hereof are realleged and 

incorporated herein by reference in response to the allegations of paragraph 26. 

14. That in response to the allegations of paragraphs 27, these defendants admit 

only that the plaintiff, like any member, signed an Aiken membership card in order to 

become a member of Aiken Electric Cooperative, Inc. 

15. That the allegations of paragraphs 28,29, 30 and 31 are denied. 

16. That the allegations of paragraphs 1 through 15 hereof are realleged and 

incorporated herein by reference in response to the allegations of paragraph 32. 

17. That in response to the allegations of paragraph 33, these defendants admit 

only that the plaintiff, like all other members, was required to sign an Aiken membership 

card in order to become a member of Aiken Electric Cooperative, Inc. 

18. That the allegations of paragraphs 34, 35, 36 and 37 are denied. 

19. That the allegations of paragraphs 1 through 18 hereof are realleged and 

incorporated herein by reference in response to the allegations of paragraph 38. 

20. That the allegations of paragraphs 39, 40, 41 and 42 and the remaining 

allegations of the Amended Complaint are denied. 

FOR A SECOND DEFENSE 

21. That the Amended Complaint fails to state facts sufficient to constitute a 

cause of action against the defendants and therefore should be dismissed. 

FOR A THIRD DEFENSE 

22. That the Amended Complaint contains no allegations against Defendant Gary 

L. Stooksbury and no causes of action are asserted against him and the Complaint 

therefore fails to state facts sufficient to constitute a cause of action against him and 

should be dismissed. 



FOR A FOURTH DEFENSE 

23. Upon information and belief, the plaintiff's Amended Complaint is or may be 

barred by the three year statute of limitations. 

WHEREFORE, having answered, these defendants demand that the Amended 

Complaint against them be dismissed and for such other and further relief as may be just 

and proper. 

Columbia, South Carolina 
January 24, 2011 

D. Joh on, III 
o nson & arnette, LLP 

P.O. Drawer 11209 
Columbia, SC 29211-1209 
803-799-9791 
803-253-6084 (fax) 
pdjohnson@johnsonbarnette.com 
Attorney for Defendants Aiken Electric 
Cooperative, Inc. and Gary L. Stooksbury 



ST A IE OF SOUTH CAROLINA ) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF AIKEN ) 

1. Lehr Brisbin, ) Civil Action No. 2010-CP-02-02981 
) 

Plaintiff, ) 
) 

vs. ) CERTIFICATE OF SERVICE 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury, and Carolina ) 
Tree Company, Inc., ) 

) 
Defendants. ) 

----------- ) 

I, Sherry W. Wise, of Johnson & Barnette, LLP, hereby certify that I have served Mark J. 
Devine, attorney for the Plaintiff, with the foregoing pleading(s) by mailing a copy of same, 
postage prepaid and return address clearly indicated, to him at the following address on the 25 th 

day of January, 2011. 

COUNSEL SERVED: 
Mark J. Devine, Esquire 
Law Offices of Devine & Hoover, LLC 
P.O. Box 2008 
Aiken, SC 29802 

PLEADINGS: 
Answer to Amended Complaint by Defendants Aiken Electric Cooperative, Inc. and Gary L. 
Stooksbury 

W. Wise 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

) SECOND JUDICIAL CIRCUIT 
COUNTY OF AIKEN ) CASE NO: 10-CP-02-02981 

) 
) 

I. LEHR BRISBIN, ) 
) 

PLAINTIFF ) REPLY TO ANSWER TO 
) AMENDED COMPLAINT 

vs. ) 
) 

AIKEN ELECTRIC ) 
COOPERA TNE, INC, ) 

& ) COpy " 
GARY L. STOOKSBURY ) ORIGINAL FILED ~'5 

& ) JAN 2 6 ,Qi1 a )s-CAROLINA TREE CARE INC., ) 
OF NORTH AMERICA ) AiKEN COUNTY . 

) CLERK OF COURT 
DEFENDANTS ) 

) 

The Plaintiff, 1. Lehr Brisbin, respectfully shows by way of Reply: 

1. Except as is hereinafter admitted, qualified or explained, the Plaintiff denies each 

and every allegation of the Defendant's Answer to the Amended Complaint. 

AS TO THE FIRST, SECOND, THIRD and FOURTH DEFENSES 

2. As to paragraphs 1 through 23 of the Defendant's Answer, Paragraphs 1 through 

42 of the Amended Complaint are realleged. 

WHEREFORE, the Plaintiff demands that the defenses in the Defendant's Answer be 

dismissed and that the Plaintiff be awarded judgment as prayed for in the Amended 

STATE OF SOtm-l CAROUNA Complaint. 
COUNrY OF AIKEN cral 

liz Godard, Qerk of Court of Common Pleas and Oen 
~ns for Aiken County. South Canllina do hereby ;~~ 
that the foregoing constitutes a true and co;rcct ~oc this 
original documents which have been mod ill my 

JAN 2 7 ~011 

c.c.c.P.& G.S'Aib:~~!:£0(wct~---
~~~iAL 

Deputy Clerk ® 
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ST A TE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury and ) 
Carolina Tree Care, Inc. of North ) 
America, ) 

) 
Defendants. ) 

) 

IN THE COURT OF COMMON PLEAS 

FOR THE SECOND JUDICIAL CIRCUIT 

Civil Action Number: 2010-CP-02-02981 

AMENDED 
ANSWER OF CAROLINA TREE CARE 

TO THE AMENDED COMPLAINT 
(JURY TRIAL DEMANDED) 

. Defendant Carolina Tree Care, Inc. of North America ("Defendant"), answering the 

Amended Complaint of the Plaintiff, would respectfully show unto the Court the following: 

FOR A FIRST DEFENSE 

1. It denies each and every allegation of the Amended Complaint not hereinafter 

specifica:Ily admitted, explained or qualified below. 

2. It demands a jury trial as to all issues of fact. 

3. It admits, upon current information and belief, the allegations contained III 

paragraph 1 of the Amended Complaint. 

4. It admits, upon current information and belief, the allegations contained III 

paragraph 2 of the Amended Complaint. 

5. It admits, upon current information and belief, the allegations contained in 

paragraph 3 of the Amended Complaint. 



6. Regarding the allegations contained in paragraph 4 of the Amended Complaint, it 

only admits that it is a corporation organized and existing under the laws of the State of North 

Carolina and that is does business in the State of South Carolina. 

6. It does not have sufficient current infonnation so as to form a belief concerning 

the allegations contained in paragraph 5 of the Amended Complaint and, on that basis, denies the 

same. 

7. It does not have sufficient current infonnation so as to form a belief concerning 

the allegations contained in paragraph 6 of the Amended Complaint and, on that basis, denies the 

same. 

8. It does not have sufficient current infonnation so as to form a belief concerning 

the allegations contained in paragraph 7 of the Amended Complaint and, on that basis, denies the 

same. 

9. It denies as stated the allegations contained in paragraph 8 of the Amended 

Complaint. 

10. It denies the allegations contained in paragraph 9 of the Amended Complaint. 

11. It denies the allegations contained in paragraph 10 of the Amended Complaint. 

12. It denies the allegations contained in paragraph 9 of the Amended Complaint. 

13. It denies the allegations contained in paragraph 10 of the Amended Complaint. 

14. It denies the allegations contained in paragraph 11 of the Amended Complaint, 

including all subparts. 

15. It denies the allegations contained in paragraph 12 of the Amended Complaint. 

16. It denies the allegations contained in paragraph 13 of the Amended Complaint. 

17. It denies the allegations contained in paragraph 14 of the Amended Complaint. 
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18. It denies the allegations contained in paragraph 15 of the Amended Complaint. 

19. It denies the allegations contained in paragraph 16 of the Amended Complaint. 

20. It denies the allegations contained in paragraph 17 of the Amended Complaint. 

21. It denies the allegations contained in paragraph 18 of the Amended Complaint. 

22. It denies the allegations contained in paragraph 17 of the Amended Complaint. 

23. It denies the allegations contained in paragraph 18 of the Amended Complaint. 

24. It denies the allegations contained in paragraph 19 of the Amended Complaint. 

25. It denies the allegations contained in paragraph 20 of the Amended Complaint. 

26. It denies the allegations contained in paragraph 21 of the Amended Complaint. 

27. It denies the allegations contained in paragraph 22 of the Amended Complaint. 

28. It denies the allegations contained in paragraph 23 of the Amended Complaint, 

including all subparts. 

29. It denies the allegations contained in paragraph 24 of the Amended Complaint. 

30. It denies the allegations contained in paragraph 25 of the Amended Complaint. 

31. It denies the allegations contained in paragraph 26 of the Amended Complaint. 

32. It does not have sufficient current information so as to form a belief regarding the 

allegations contained in paragraph 27 of the Amended Complaint that are directed at another 

defendant and, on that basis, denies the same. 

33. It does not have sufficient current information so as to form a belief regarding the 

allegations contained in paragraph 28 of the Amended Complaint that are directed at another 

defendant and, on that basis, denies the same. 

34. It denies the allegations contained in paragraph 29 of the Amended Complaint. 
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35. It does not have sufficient current information so as to form a belief regarding the 

allegations contained in paragraph 30 of the Amended Complaint that are directed at another 

defendant and, on that basis, denies the same. 

36. It does not have sufficient current information so as to form a belief regarding the· 

allegations contained in paragraph 31 of the Amended Complaint that are directed at another 

defendant and, on that basis, denies the same. 

37. It denies the allegations contained in paragraph 32 of the Amended Complaint. 

38. It does not have sufficient current information so as to form a belief regarding the 

allegations contained in paragraph 33 of the Amended Complaint that are directed at another 

defendant and, on that basis, denies the same. 

39. It does not have sufficient current information so as to form a belief regarding the 

allegations contained in paragraph 34 of the Amended Complaint that are directed at another 

defendant and, on that basis, denies the same. 

40. It denies the allegations contained in paragraph 35 of the Amended Complaint. 

41. It denies the allegations contained in paragraph 36 of the Amended Complaint. 

42. It does not have sufficient current information so as to form a belief regarding the 

allegations contained in paragraph 37 of the Amended Complaint, including each subpart, which 

are directed at another defendant and, on that basis, denies the same. 

43. It denies the allegations contained in paragraph 38 of the Amended Complaint. 

44. It denies the allegations contained in paragraph 39 of the Amended Complaint. 

45. It denies the allegations contained in paragraph 40 ofthe Amended Complaint. 

46. It denies the allegations contained in paragraph 41 of the Amended Complaint. 
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47. It does not have sufficient current infonnation so as to fonn a belief regarding the 

allegations contained in paragraph 42 of the Amended Complaint, including each subpart, which 

are directed at another defendant and, on that basis, denies the same. 

48. It denies Plaintiff is entitled to the relief sought in the prayer for relief. 

FOR A SECOND DEFENSE 

49. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A 

SECOND DEFENSE THERETO, Defendant alleges the Amended Complaint fails in whole or 

in part to state facts sufficient to constitute a cause of action and, therefore, this action should be 

dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure. 

FOR A THIRD DEFENSE 
(Comparative Negligence) 

50. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A THIRD 

DEFENSE THERETO, Defendant would further state any injuries or damages sustained by the 

Plaintiff were due to and caused by the negligence, gross negligence, carelessness, recklessness, 

willfulness and wantonness ("negligence") of Plaintiff, combining, concurring and contributing 

with the negligence of this Defendant, if any, without which contributory negligence, the 

Plaintiffs alleged injuries and damages would not have been incurred or sustained. Should the 

negligence of Plaintiff be detennined to be greater than that of this Defendant, if any, Plaintiff is 

entitled to no recovery. Should the negligence of Plaintiff be detennined to be not greater than 

that ofthis Defendant, if any, Plaintiffs recovery is to be reduced by the percentage of Plaintiffs 

fault. 

FOR A FOURTH DEFENSE 

51. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A 

FOURTH DEFENSE THERETO, Defendant submits the injuries and damages for which 
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Plaintiff seeks recovery were due to and proximately caused by the intervening negligence, 

recklessness, willfulness, wantonness, and fault of a party or parties other than this Defendant. 

Such intervening negligence, recklessness, willfulness, wantonness, and fault were the sole cause 

of the injuries and damages for which Plaintiff seeks recovery and, therefore, Plaintiff may not 

recover against this Defendant. 

FOR A FIFTH DEFENSE 

52. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A FIFTH 

DEFENSE THERETO, Defendant alleges the injuries and damages for which Plaintiff seeks 

recovery were due to and proximately caused by the sole negligence, recklessness, willfulness, 

wantonness, and fault of third parties for whom Defendant is not liable. Therefore, the acts or 

fault of third parties are the real, efficient and proximate cause of the injuries for which Plaintiff 

seeks recovery, and, therefore, Plaintiff cannot recover against this Defendant. 

FOR A SIXTH DEFENSE 

53. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A SIXTH 

DEFENSE THERETO, Defendant submits it may be entitled to a setoff or credit for any amount 

paid to Plaintiff by any third party as compensation for the injuries and damages for which 

Plaintiff seeks recovery. 

FOR A SEVENTH DEFENSE 

54. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A 

SEVENTH DEFENSE THERETO, Defendant denies Plaintiffs claim for punitive damages. An 

award of punitive damages under South Carolina law violates the Fifth, Sixth, and Fourteenth 

Amendments of the United States Constitution and Article I, Section 3 of the South Carolina 

Constitution in that: 
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(a) The judiciary's ability to correct a punitive damages award only 
upon a finding of passion, prejudice or caprice is inconsistent with 
due process guarantees; 

(b) Any award of punitive damages serving a compensatory function 
is inconsistent with due process guarantees; 

(c) Any award of punitive damages based upon the wealth of the 
defendant violates due process guarantees; 

(d) The juror's unfettered power to award punitive damages in any 
amount it chooses is wholly devoid of meaningful standards and is 
inconsistent with due process guarantees; 

( e) Even if it could be argued that the standard governing the 
imposition of punitive damages exists, the standard is void for 
vagueness; and 

(f) Plaintiffs claim for punitive damages violates the equal protection 
clause of the Fourteenth Amendment of the United States 
Constitution and Article I, Section 3 of the South Carolina 
Constitution in that the amount of punitive damages is based upon 
the wealth ofthe defendant. 

Plaintiffs claim for punitive damages violates the federal doctrine of separation of powers and 

Article I, Section 3 of the South Carolina Constitution for the reason that punitive damages are a 

creation of the judicial branch of government, which invades the province of the legislative 

branch of government. 

FOR AN EIGHTH DEFENSE 

55. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS AN 

EIGHTH DEFENSE THERETO, an award of punitive damages is prayed for in the Amended 

Complaint. Defendant contends that there is not evidence sufficient to create a jury issue on 

punitive damages as to this Defendant. Defendant also contends that any award of punitive 

damages against it in this case would be unconstitutional, and the statutes allegedly authorizing 

punitive damages are unconstitutional on their face and as applied in this case as it would violate 

the equal protection, due process clause and excessive fines of the United States Constitution 
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(U.S. Const. Amends. V, VIII, and XIV) and Article I, Section 3 of the South Carolina 

Constitution, for the following reasons, among others: 

a. The statutes, and the court decisions interpreting the statutes, fail to notify 

individuals of the nature of the offense for which they may be liable for punitive damages and 

they fail to limit the award of punitive damages to the degree of reprehensibility of the 

Defendant's misconduct; the disparity between the harm (or potential harm) suffered by the 

Plaintiff and the punitive damages award; and the difference between the punitive damages 

awarded by the jury and the civil penalties authorized or imposed in comparable cases. 

b. The statutes, and the court decisions interpreting the statutes, fail to inform. 

judges and juries of the nature of the offenses for which punitive damages can be awarded. 

c. The statutes, and the court decisions interpreting the statutes, fail to 

provide any constitutional standard or means of calculating the amount of punitive damages to be 

awarded. 

d. The statutes, and the court decisions interpreting the statutes, allow 

persons to repeatedly be put in jeopardy of paying for the same offense; See State Farm Mutual 

Automobile Insurance Co. v. Campbell, et aI., 123 S. Ct. 1513,2003 U.S. Lexis 2713, 1523 

(2003) ("Punishment on these bases creates the possibility of multiple punitive damages awards 

for the same conduct."). 

e. To the extent the award of punitive damages are criminal or quasi-criminal 

in nature, they are not awarded upon proof beyond a reasonable doubt, contrary to due process of 

law; State Farm Mutual Automobile Insurance Co. v. Campbell, et aI., 123 U.S. at 1526 ("Great 

care must be taken to avoid use of the civil process to assess criminal penalties that can be 
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imposed only after the heightened protections of a criminal trial have been observed, including; 

of course, its higher standards ofproof."). 

f. The statutes, and the court decisions interpreting the statutes, pennit the 

award of excessive punitive damages without relationship to the public safety, health or welfare· 

said to be served by punitive damages. State Farm Mutual Automobile Insurance Co. v. 

Campbell, et aI., 2003 U.S. LEXIS 2713, 123 U.S. 1513 at 1519, 1520 ("The Due Process 

Clause of the Fourteenth Amendment prohibits the imposition of grossly excessive or arbitrary 

punishments on a tortfeasor."). 

g. To the extent the trier of fact is pennitted to consider the Defendant's net 

worth, wealth or financial condition in awarding punitive damages or in calculating such an 

award, punitive damages awards violate the due process and equal protection clauses of the 

United States and South Carolina Constitutions. State Farm Mut. Auto. Ins. Co. v. Inez Preece 

Campbell, 2003 U.S. LEXIS 2713,123 S. Ct. 1513, at 1525 (2003) ("The wealth ofa defendant 

cannot justify an otherwise unconstitutional punitive damages award."); State Farm Mut. Auto. 

Ins. Co. v. Inez Preece Campbell, 123 S. Ct. at 1520, quoting Honda Motor Co. v. Oberg, 512 

US 415 at 432 (1994) ("We have admonished that 'punitive damages pose an acute danger of 

arbitrary deprivation of property. Jury instructions typically leave the jury with wide discretion 

in choosing amounts, and the presentation of evidence of a defendant's net worth creates the 

potential that juries will use their verdicts to express biases against big businesses, particularly 

those without strong local presences. "'). 

h. The statutes, and the court decisions interpreting the statutes, fail to place 

a limit on the amount of punitive damages to be awarded. 
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1. The statutes, and the court decisions interpreting the statutes, fail to 

provide adequate post-verdict processes and standards for review by the trial court and also fail 

to provide adequate appellate review procedures so as to adequately protect due process rights; 

Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 121 S. Ct. 1678 (2001). 

J. The statutes, and the court decisions interpreting the statutes, pennit the 

award of punitive damages without reasonable relationship to the civil or criminal penalties that 

could be imposed for comparable misconduct in other cases. 

k. The statutes, and the court decisions interpreting the statutes, fail to limit 

the award of punitive damages to criminal or intentional behavior. 

1. The statutes, and the court decisions interpreting the statutes, fail to limit 

the award of punitive damages to what is reasonably required to vindicate this State's legitimate 

interests in punishment and deterrence for conduct having an impact on the citizens of South 

Carolina; See State Farm Mutual Automobile Insurance Co. v. Campbell, et aI., 123 S. Ct. 1513, 

2003 U.S. Lexis 2713, 1522 (2003) (holding that as a general rule, a state does not have a 

legitimate concern in imposing punitive damages to punish a defendant for unlawful acts 

committed outside of the State's jurisdiction); BMW of North America, Inc. v. Gore, 517 U.S. 

559, 572 (1996) (stating "a state may not impose economic sanctions on violators of its laws 

with the intent of changing the tortfeasors' ... c~nduct in other States"); White v. Ford Motor 

Company, et al., 312 F.3d 998, 1020 (9th Cir. 2002) (holding that extraterritorial conduct is 

admissible for its bearing on degree of reprehensibility, but that the jury must be limited to 

punitive damages reasonably required to vindicate that state's legitimate interests in punishment 

and deterrence, if any, and are prohibited from imposing punitive damages to protect people or 

punish hann outside of the state); Geressy v. Digital Equip. Corp., 950 F. Supp. 519, 521-22 
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(E.D. N.Y. 1997) (noting that punitive damages are limited by "principle of our federal system 

that state legislation, state policy, and judicial development of state law can only be directed at 

activity within the state."). 

m. The statutes, and the court decisions interpreting the statutes, fail to ensure 

the award of punitive damages is both reasonable and proportional to the amount of harm to the 

Plaintiff and to the general damages recovered. See, State Farm Mutual Automobile Insurance 

Co. v. Campbell, et al., 123 S. Ct. 1513,2003 U.S. Lexis 2713, 32 (2003) (stating that few 

awards exceeding a single-digit ratio between punitive and compensatory damages will satisfy 

due process). 

FOR A NINTH DEFENSE 

56. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A NINTH 

DEFENSE THERETO, Defendant has not had an opportunity to conduct a sufficient 

investigation or to engage in adequate discovery regarding the circumstances of Plaintiffs 

allegations. Defendant intends to act as best it can to inform itself of the pertinent facts and 

prevailing circumstances surrounding any reported injury or damage as alleged in the Amended 

Complaint, and gives notice of its intent to assert any further affirmative defenses that its 

information gathering process may indicate is supported by fact and law. These defenses may 

include, but are not limited to, a defense that any applicable statute, contract, release, covenant, 

and the doctrine of laches bar the action in whole or in part. Defendant thus reserves the right to 

amend this Answer and assert such defenses. 

FOR A TENTH DEFENSE 

57. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS A TENTH 

DEFENSE THERETO, Defendant pleads the affirmative defense of release. See Exhibit A 
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attached hereto. 

FOR AN ELEVENTH DEFENSE 

57. FURTHER ANSWERING THE AMENDED COMPLAINT AND AS AN 

ELEVENTH DEFENSE THERETO, Defendant, upon current infonnation and belief, asserts 

that the claims asserted in the Amended Complaint are barred by the applicable statute of 

limitations. 

WHEREFORE, having fully answered, Defendant prays the herein Amended Complaint 

be dismissed with costs, attorney's fees and for such other and further relief as this Court deems 

just and proper. 

Columbia, South Carolina 
March 9, 2011 

AM & LANEY, PA 

/ 

By:. ____ ~----------~~-------------

Columbia, Sou 
(803) 227-421 
djennings@tu n 

A TTORNEYS FOR DEFENDANT 
CAROLINA TREE CARE, INC. 
OF NORTH AMERICA 
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STATE OF SOUTH CAROLINA) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury and ) 
Carolina Tree Care, Inc. of North ) 
America, ) 

) 
Defendants. ) 

) 

Civil Action Number: 2010-CP-02-02981 

CERTIFICATE OF SERVICE 

I, Lucy C. Sipes, an employee of the Law Finn of Turner, Padget, Graham & Laney, 

P.A., do hereby certify that one copy of the foregoing Amended Answer of Carolina Tree 

Care to the Amended Complaint was duly served upon counsel of record by depositing a copy 

of same in the United States Mail at Columbia, South Carolina, on the 10th day of March, 2011, 

with first class postage properly affixed and addressed as follows: 

Mark J. Devine, Esquire 
P.O. Box 2008 

Aiken, SC 29802 

Pope D. Johnson, Esquire 
Johnson & Barnette, LLP 

P.O. Drawer 11209 
Columbia, SC 29211-1209 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 
) 

1. LEHR BRISBIN, ) 
) 

PLAINTIFF ) 
) 

vs. ) 
) 

AIKEN ELECTRIC ) 
COOPERATIVE, INC, ) 

& ) 
GARY L. STOOKSBURY ) 

& ) 
CAROLINA TREE CARE INC., ) 
OF NORTH AMERICA ) 

) 
DEFENDANTS ) 

---------------------) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCUIT 
CASE NO: 1O-CP-02-02981 

REPLY TO ANSWER TO 
AMENDED COMPLAINT 

COpy 
ORIGINAL FILED 

M/.i,~1 1 '{' ?/'WII /l /y\ 
~ .: \.. !,.. ... , f. V\ 

{'.ODpm 
AIKEN Q;OUNTY 

CLERK OF COURT 

The Plaintiff, 1. Lehr Brisbin, respectfully shows by way of Reply to the Defendant's 

(Carolina Tree Care) Answer to the Amended Complaint: 

1. Except as is hereinafter admitted, qualified or explained, the Plaintiff denies each 

and every allegation ofthe Defendant's Answer to the Amended Complaint. 

AS TO THE FIRST, SECOND, THIRD and FOURTH DEFENSES 

2. As to paragraphs 1 through 56 of the Defendant's Answer, Paragraphs 1 through 

42 of the Amended Complaint are realleged. 

WHEREFORE, the Plaintiff demands that the defenses in the Defendant's· Answer be 

dismissed and that the Plaintiff be awarded judgment as prayed for in the Amended 

Complaint. 



LAW OFFICES OF DEVINE & HOOVER, LLC 

Nt ~~------"-'-'---.. -.--- .... ------
-= 

Aiken, SOl,th Carolina 

Attorney for Plaintiff 
Mark J. Devine 

PO Box 2008, Aiken, SC 29802 
Tel: 803 648 3900 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury, and Carolina) 
Tree Company, Inc., ) 

) 
Defendants. ) 

----------- ) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2010-CP-02-02981 

DEFENDANTS AIKEN ELECTRIC 
COOPERATIVE, INC. AND GARY L. 
STOOKSBURY'S NOTICE OF MOTION 
AND MOTION FOR SUMMARY JUDGMENT 

TO: THE PLAINTIFF and his attorney, MARK J. DEVINE 

YOU WILL PLEASE TAKE NOTICE that Defendants Aiken Electric Cooperative, 

Inc. and Gary L. Stooksbury hereby move for summary judgment upon the grounds that the 

Complaint fails to state facts sufficient to constitute a cause of action against these 

defendants and these defendants are entitled to judgment as a matter of law. The 

Affidavits of Dan Garman and Bryan Boatwright are submitted in support of this motion . 

Columbia, South Carolina 
March 8, 2011 

. Q~lohnson@iohnsonba(m~tt8.com 
Attorney for Defendants Aiken Electric 
Cooperative, Inc. and Gary L. Stooksbury 



STA TE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

1. Lehr Birsbin, 

PLAINTIFF, 

vs. 

Aiken Electric Cooperative, Inc., 
Gary L. Stooksbury, and Carolina Tree 
Company, Inc. 

DEFENDANT. 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

---------------------------) 

IN THE COURT OF COMMON PLEAS 

CASE NO: 2010-CP-02-02981 

PLAINTIFF'S RESPONSE 
TO 

DEFENDANT 
AIKEN 
ELECTRlC COOPERT AIVE'S 
MOTION FOR 
SUMMARY JUDGMENT 

The Plaintiff through his undersigned counsel submits the attached affidavits and exhibits to 

support his contention that the Defendant's request for summary judgment be denied. 

ATTORNEY FOR THE PLAINTIFF 

~T#~ ~~~~~~~==~--------­
Mark J. Devine 

Post Office Box 2008 
Aiken, South Carolina 29802 

-=c...7:...:c..:::::.:.::L:.....l---..!::-~\ (.-:-:-lJ'O\ _____ , 2011 
Aiken, South Carolina 

STATE OF SQIIIlI CAROLlSA 
COUNrY OF AIKE."l moo PleaS and General 
I. Liz God..ro. Ocr. of CoU~:th ~Iina do hen:by certify 
Scssioll5 for Aiken Cou~ty.) d c:omxt copy of the 
that the foregoing C()ns~tutcs a ':::C ~Icd in my office this 
original documents which have en 

OCT 18 2011~ 
Y! ·.lkdcu~cf..==----

c.c.c.p & G S Aike~Y. s.c. 
. '~~Wr~ 

DcputyOcrk 
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STA TE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 
) 

1. LEHR BRISBIN, ) 
) 

PLAINTIFF ) 
) 

vs. ) 
) 

AIKEN ELECTRIC' ) 
COOPERATIVE, INC, ) 

& .)' 

GARYL. STOOKSBURY ) 
& . ) 

CAROLINA TREE CARE INC., ) 
OF NORTH AMERICA ) . 

) 
DEFENDANTS ) 

-----------------------) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCUIT 
CASE NO: 1O-CP-02-02981 

c.c.c.P. & G. s., Aj1u:~y, S.c. 

uhu.hv *"'~ 
Deputy Ck:rk 

PERSONALL Y APPEARED BEFORE ME, 1. Lehr. Brisbin, who being duly sworn, 

deposes and says: 

1. In December 2007 personnel of the Aiken Electric Cooperative (AEC) and their 
contractors entered my property located on the east side of South Carolina Highway 19, 
south of the town of New Ellenton, for the purpose of maintaining their claimed easement 
beneath a power line running along the western boundary of my property, along the east 
side of Highway 19. This entry was similar to that undertaken by the AEC on some 
undetermined date in August, 1981 and again in September, 2000. Legal action taken by 
me in 1981-1982 resulted in efCtensive discussions between me and AEC personnel and. 
the eventual payment to me of a cash settlement of my claim against the AEC for 
compensation for what I claimed and documented to be excessive and unnecessary 
vegetation/habitat destruction under this same power line. 

2. In the year 2000, as a result of the discussions and settlement agreed upon in 
1981-1982 (see above), power line maintenance activities were now preceded by 
discussions between myself and AEC personnel, culminating in a meeting on September 
25, 2000, at the AEC headquarters offices. This meeting was between myself and a 
number of AEC staff, particularly including two individuals now involved in this present 

meeting it was agreed that, as I requested during 1981-982, power line maintenance 
activities on my property would consist only of the topping and hand-pruning/ "side \ 

(2010-2011) civil action, namely Bryan Boatwright and Gary Stooksbury. At this • 

limbing" of any trees and/or branches growing within five feet of the actual power lines '. I _ ".~ 



'I' 

or utility poles, and/or which otherwise posed a danger to the wires as a result of the 
potential to fall or be blown into these wires during a storm. It was fmiher agreed at this 
meeting that no emergent woody grO\vth and/or other ground-cover vegetation under the 
power line would be damaged or removed unless it could reasonably be expected to pose 
a barrier to the entry and free-movement of AEC vehicles under the power line in the 
event of an electrical maintenance emergency. 

3. Consequentially, all power line maintenance activities conducted on my property 
in 2000 were performed successfully without any vehicular access to my property itself, 
and a faulty power pole on my property was in fact even changed-out from outside my 
property fence, using power equipment and vehicles parked outside of my boundary 
fence, along the shoulder of Highway 19. The only access to my propeliy during all of 
these 2000 right-of-way maintenance and power-pole changing activities were by 
individuals working as tree-climbers (performing limb-pruning) and/or ground crew 
supporting the pole changing. The absence of heavy vehicular access to the habitat 
beneath this power line was of critical importance because of the potential of such 
vehicles to negatively impact research being conducted in this habitat. This research 
concerned.:.QYa study of the movement and behavior of resident box turtles on this 
property,®)ia study of the ecology of nesting birds using the area of the right-of-way, 
and~the use of training "corridors" cut in the low herbaceous vegetation beneath the 
power line for research into the behavioral capabilities of tracking and scent­
discriminating law enforcement dogs. All of this research had been described at great 
length in a letter from me, dated April 14, 1982, to the late Tom Craig, Manager of 
Special Services for the AEC. A copy of this letter was also provided to the present 
defendants in response to their request for discovery in connection with this present 
action. It was my presumption that the completely satisfactory nature of the power line 
maintenance undertaken on my property in 2000 was a result of my interactions ---: 
with/claims against the AEC in 1981-1982, reSUlting in the AEC's monetary payment to I) 
me in April, 1984 in compensation for damages caused by their excessive and .-J' 
unnecessary vegetation/habitat damage in 1981, as described above. 

4. The above background explains why at some time during the fall of2007, when I 
was notified (I think by Bryan Boatwright) that it was time to once again conduct power 
line maintenance activities on my property, I presumed that it would be done in the same 
satisfactory manner of hand-trimming and limb removal as was done in ;2000 (see above). 
My belief in this regard was strengthened by the fact that at least two AEC staff 
(Boatwright and Stooksbury) had been at our meeting on September 25, 2000, which 
resulted in the later satisfactory and non-destructive hand-maintenance conducted by 
AEC later that year. As a result, I readily agreed to meet Boatwright on my property 
during the mid-morning of December 2007 and that moreover, our recent installation of a 
new vehicular access gate on the eastern side of our property would allow them to bring 
some of their vehicles onto the property to make it easier for them to undertake what I 
presumed would be a repeat of their 2000 activities. As a result of my being delayed with 
other commitments, Boatwright and his crew were met shortly after 10:00 a.m. by my 
wife, Donna, who had a key to the eastern-side vehicular access gate. However, when 
Boatwright told her that they now intended, contrary to their actions in 2000, to 
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completely mow/bush-hog the vegetation under the power line to ground level, and apply 
a herbicide to the vegetation, she immediately reported this to me by telephone, and I 
immediately consulted with my attorney, Mr. Mark Devine, an associate in the Law 
Offices of Mr. Jolm Hmie. Mr. Devine immediately drafted a letter to Boatwright, dated 
December 2007, refelTing to the above-outlined past history and indicating our position 
of disputing their right to conduct unnecessary ground-level mowing and herbicide 
application. When I anived at my property with this letter, hostility immediately 
escalated on the part of Boatwright who phoned his superiors (presumably) at the AEC 
offices and then announced that they since they were now inside my fence they were 
going to proceed with the ground-level mowing and herbicide application, regardless of 
what I and my attorney thought. I then tried to ascertain just which areas were going to be 
mowed right then but was ordered away from the area right-of-way (I think by 
Boatwright). 

5. The conflict escalated as my wife began photographic and video-tape 
documentation of the AEC activities and called law-enforcement officers to come to the 
propeliy (which they did) to help maintain order. She also called a local (Augusta) 
television station which later sent a film crew and reporter to the property, to document 
these activities. My wife can better testify to the timing and nature of any personal 
interchanges which occurred during this period with AEC and contractor personnel. 

.((") It should be noted that in response to our request for discovery, the AEC 
'\-(rbmitted information and sworn affidavits by their personnel which describe facts that 

are absolutely untrue and which can be proved to be untrue by the sworn testimony of me 
and my wife, as well as by photographic and video evidence. It is for this reason if 
nothing else then, that I would like to be able to show in open court and for the public 
record, by the use of sworn testimony and other evidence including but not limited to 
photography and video-tapes, that many of these response,s provided as sworn testimony 
by AEC personnel are absolutely untrue. In addition however, I would like to be able to 
show that the activities undertaken on my propeliy by the AEC at that time, were both 
unnecessary and unjustified on several grounds: 

® The actions taken in December 2007 bore no reasonable or logical relationship in any 

way, to either the issue of eliminating any real or potential safety hazards to the power 

transmission lines in this right-of-way or to the issue of providing AEC access to their 

power lines, power poles or other equipment in the event of an emergency. The low­

growing grasses, shrubbery and vines which were destroyed by mowing and/or 

herbicide application would never have grown to a height or density where they would 

ever (a)reached the overhead power lines, or (b) impeded access to the power line by 

any emergency repair vehicle or maintenance crews, and in fact, 

Many if not most of the vegetative species destroyed by the AEC on my property (e.g. 

honeysuckle) has been identified by the AEC as species of vegetation whose growth 

under power lines is to be encouraged for its value as a potential wildlife food and 

ground cover to help prevent erosion. Such vegetative species are named in literature 



distributed by the AEC encouraging the propagation of such vegetation as part of its 

"Power for Wildlife" program. The selective removal of such vegetation on my property 

thus represents a specific violation of its own published guidelines for right-of-way 

habitat management under its power lines. 

o The mowing and herbicide application to low grasses and shrubs (less than18-24 inches 

in height) and other herbaceous vegetation moreover represents a case of selective and 

discriminatory treatment of the right-of-way on my property vs. that of my immediate 

neighbor to the south. On that property, a large growth of pampas grass, standing over 

five-feet tall, under the AEC power lines was not mowed flat to the ground and no 

herbicide was applied to any part of the right-of-way on that neighboring property. On 

numerous occasions, AEC personnel have told me that their power line maintenance 

activities must be equitable and fair to all property owners. This clearly was not the case 

in December 2007 where a large patch of pampas grass was left unmowed and no 

herbicide application was made to any part of the right-of-way on the property 

immediately adjoining mine to the south. The AEC mowing and herbicide application all 

stopped and were not continued beyond my property line. I can also, by simply driving­

through other neighborhoods and properties near mine, find numerous other examples 

of vegetation such a woody azalea bushes, flowering dogwoods, rose bushes etc. that 

were left unmowed and were not subjected to herbicide treatment even though they 

were located beneath AEC power lines. 

7. Finally, even though an extensive description of the research activities being 
undertaken by me on my property, and a summary of how these activities were 
negatively impacted by AEC power line maintenance activities in 1981 were detailed in a 
letter written by me to the AEC's Manager for Special Services on April 14,1982 (with a 
copy of this letter and its attached descriptions being provided recently to the defendants 
as part of their discovery request), and even though as a result of the changed manner in 
which the AEC then conducted its power line maintenance activities in the year 2000, 
these agreed-upon changes in maintenance activities were then again ignored by the AEC 
in December 2007 resulting once again, in negative impacts of an even more severe 
nature than in 1981 (since a herbicide was now also sprayed on my property against my 
objection). It is especially important to note that for the herbicide used, "Garlon-4 Ultra" 
(Dow AgroSciences), there is no published information, to the best of my knowledge, in 
the peer-reviewed scientific literature, concerning the effects of this chemical upon 
reptiles such as the box turtles being studied on my property. 

8. Besides the potential negative impacts of the herbicide application and ground-
level mowing on the box turtle studies, negative impacts can also be expected and indeed 
have by now actually been experienced with my studies involving the specialty training 
of tracking and scent-discriminating abilities of bloodhounds and other law-enforcement 
dogs - an activity which has, in the past, generated considerable income for me and my 
research program suppOli. This income is chiefly in the form of consultant and expeli 



witness fees received by me for consulting and courtroom testimony describing the 
research which I had been conducting on this propeliy over the years. 

9. As in the case of the box turtle studies, this work with the law-enforcement dogs 
has now been hampered in significant ways by the needless, discriminatory, 
unreasonable and unjustified power line maintenance activities of the AEC on my 
property on the dates indicated above 

SUMMARY OF AFFIDAVIT IN OPPOSITION TO THE SUMMARY 
JUDGMENT MOTION 

A. The activities conducted by AEC in December 2007 on my propeliy violated 
their own published guidelines" for their Power for Wildlife program" with 
regard to the kinds of low-growing vegetation which they encourage for use as 
ground cover under their power-lines, but which, they selectively mowed and 
destroyed with herbicide on my property. The destruction of this vegetation 
was in no way related to any issue of safety or access to the right-of-way since 
this vegetation could never grow up and interfere with the power-lines nor 
could it impede access to their power-lines. 

B. The action on my property by AEC was selectively discriminatory in that the 
mowing and herbicide application on my property was not undertaken on an 
adjoining property and on many other properties where power lines are 
managed by the AEC property. 

C. The above points were made clear to AEC personnel while they were on my 
property by way of a letter from my attorney as well as by personal 
discussions with my wife and 1. The letter fr0111 my attorney which revealed 
previous cases of interaction between AEC and myself in which AEC agreed 
with my position and made arrangements to respect these considerations 
during previous maintenance of the same power-line in the year 2000. 

D. The use and enjoyment of my property was severely curtailed as well as the 
ecological quality which has always formed the basis of our use and 
enjoyment of that land and its value for my scientific research. 
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1. LERR. BRlSBIN 

Swom to and Subscribed before me 
_, ... .c--, I"~: .:::. ,,,,-,~ 

This) day of fA..: -~\ -' -"'~/ , 2011 
/\ I (:~ ~----:=:..-
\ \~-~/ /''- ----

Notary Public for South Carolina 

My Commission Expires On: ", / ,; 'i ,/ 2_ ~ ! i 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 
) 

L LEHR BRISBIN, ) 
) 

PLAINTIFF ) 
) 

vs. ) 
) 

AIKEN ELECTRIC ) 
COOPERATIVE, INC, ) 

& ) 
GARY L. STOOKSBURY ) 

& ) 
CAROLINA TREE CARE INC., ) 
OF NORTH AMERICA ) 

) 
DEFENDANTS ) 

---------------------) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCUIT 
CASE NO: 10-CP-02-02981 

AFFIDA VIT OF 
DONNA B. BRISBIN 

STATE OF SOlJJlI CAROUNA 
COUNTY OF AIKEN 
I, ~ Godard, a~rk of Court of Common PJcu and General 
SessIOns for Aiken County, S()uth Carolina do hen:by . 
that the foregoing con~titutcs a tnJe and CC!1Jfy 

original, documents which have been filed ~y~::; :i~ 

c.c.c.P. & G. S. Aikc~y, S.c. 
. ~:/frl 

Deputy Clerk ~ 

PERSONALL Y APPEARED BEFORE ME, Donna B. Brisbin, who being duly sworn, 

deposes and says: 

1. On or about, December 10, 2007, at approximately 10: 15 a. m., I alTived at our 
propeliy i~1 New Ellenton to find trucks and wood chippers lined along the northbound 
lane of Highway 19. In addition, the far right lane of Highway 19 had been blocked to 
traffic. 

2. I met with Bryan Boatwright who wanted to lmow where my husband was. I 
advised him that he was on his way. He said he had just called and there was no answer. 
I explained to him that my husband did not answer the phone because he was driving. 
Boatwright seemed ilTitated and stated that the meeting was scheduled for 10:00 a. m. 

3. Initially, Boatwright wanted to take down our fence that borders the highway. I 
refused this idea. This was an older fence and would most likely be unsafe if removed. I 
told him that I had installed gates and could allow them access to the property via these 
gates. 

4. After the tree service supervisor looked at the area, I was advised that a ten-foot 
path through the pasture would need to be cut in order to accommodate the large 
equipment. I signed a release for such. 



5. Before cutting began, Paul Randall of the tree service, Bryan Boatwright, and I, 
agreed to leaving a two foot buffer on the fence line to maintain the privacy and security 
of the property. The security was necessary to prevent children from the school across 
the street from entering the property and to prevent the dogs maintained on the property 
from exiting the property. 

6. They had already begun cutting in the agreed upon manner when my husband 
arrived with letter from our attomey referring to the year 2000 settlement agreement 
between AEC and my husband and denial oftheir usage of herbicide on our propeliy. 
They had previously reached a settlement agreement that year conceming future 
trimming and removal of trees and vegetation that suited both parties. 

7. I tried to mediate the situation between my husband and Boatwright by 
convincing my husband to allow them to continue what they were doing per our 
agreement as long as they would agree to no herbicide. When my husband brought up the 
former AEC employee who had been involved in the meetings and agreements previously 
entered into by AEC with my husband, Boatwright infOlmed him that the man was no 
longei· there and that their prior agl:eement meant nothing. 

8. Boatwright told me that our deal was off, that if they were "going to be sued, they 
would be sued for doing a good job and that they would bush hog a 10 foot wide path 
under the lines. At that time, I informed him that we would sue them if they did so and 
that I would name him personally in the suit. 

9. In addition, I advised Paul Randall not to spray the herbicide on our property, and 
if they did, we would sue them as well. I even suggested that they could cut back a few 
feet further onto our propeliy in exchange for leaving the buffer on the fence line. 

10. I did attempt to call Gary Stooksbury of AEC, but was told he was "in a meeting" 
and was transferred to Dan Gannon. I asked that he direct Boatwright to continue with 
the gentleman's agreement we had originally entered into that moming and to not spray 
the herbicide until the issue could be resolved or we could mutually agree on another type 
of herbicide. Garmon was unpleasant, unprofessional, and suggested that I was the one 
who did not want to resolve the situation. 

11. He said he would make the call to Boatwright. I have no evidence to show that he 
did, but nothing changed Boatwright'S manner or his direction to the work crew. 

12. At some point, Randall told me that Boatwright had called law enforcement. I, in 
tum, called the Aiken County Sheriff's Office (ACSO), and requested a deputy, 
preferably one that had experience in such disputes. 

13. Johnny Hamilton (now deceased Police Chief of New Ellenton) heard the call and 
responded on his own. Hamilton read the letter, spoke with Boatwright, and asked some 



.. 

questions. I did hear Boatwright tell him that the letter was from an attorney and had no 
bearing on his work. 

14. Deputy McCord answered the call and had no clue as to what to do. Hamilton 
informed him that ifhe told Boatwright to leave the property that he would have too, 
however, he was too afraid of being sued himself, and refused to do so. I never 
threatened to sue the deputy. 

15. Once the law enforcement officers left, I retrieved a camera from my car and 
began taking pictures. The crew told me that OSHA forbade me to be in the area while 
they worked. I suggested that they stop while I took photos and they did. 

16. Later in the day, I asked Paul Randall what time they were scheduled to stop. He 
informed me that they were told to quit at dark. I told him not to bother to return the next 
day, as the gate would be padlocked. At that point, he implored me not to do so, stating 
that Boatwright would tear my fence down. 

17. That evening, after the crew had left, my husband and I were walking the property 
and a cable truck showed up wanting access. It seems the tree company had cut a cable 
line. I did not lock my gate that night because I did not want the fence torn down. The 
following day, a separate crew from AEC greeted me at the driveway to the property 
located on Pineview Drive. They advised that they were replacing the power pole located 
on the property that supplies power to our buildings. This is unrelated to the power lines 
on Highway 19. They needed to take down a small section of fence and I allowed it. 
They replaced the fence satisfactorily. Since that time, I have placed a gate there for that 
purpose. 

r@ In the meantime, the tree crew and Boatwright were continuing with their cutting. 
Later in the afternoon, I saw employees beginning to spray the herbicide onto our 
propeliy. I objected, but they refused to stop. I called Channel 6 News. A cameraman 
and reporter Joy Howe came out and filmed this. In addition, I did some video of my 
own. The crew did stop spraying when they saw that they were being filmed. 

19. Despite the fact that the tree company was an agent for AEC, Paul Randall, told 
my husband and I that he was trying to leave as much of a buffer as he could without 
Boatwright objecting. He seemed sympathetic to our situation, but clearly was in no 
position to say anything. Upon his leave taking, I did advise Boatwright to expect us to 
file suit. My husband and our attorneys have attempted to resolve this issue once and for 
all with AEC. However, they have refused to aclmowledge our attempts at compromise 
for the past almost four years now. 

20. An in person attempt was made recently between counsel, Gary Stookesbury, my 
husband and myself to allegedly work through this matter. However, AEC refuses to 
make any concession that they intentionally caused unnecessary devastation to our 
property or to attempt to resolve this matter with respect to nature, our property, or to us. 



Q The 10 foot swath that they cut into our propeliy was left covered in debris and 
rendered useless to us and our dogs. Prior to the destruction caused by AEC, we were 
able to maintain a walking pathway mown regularly with a large riding lawnmower with 
a cutting blade of approximately 52 inches wide, and used to make a minimum of two 
passes and more in some areas. This pathway was pmi of a trail system on the property 
used for the training of tracking dogs, primarily bloodhounds. We have yet to be able to 
use the property as we once did due to the actions of AEC. In fact, we were unable to 
walk on it after their destruction. In addition, the lack of a sufficient buffer has created a 
public nuisance. 'It has allowed children from the school across the street to enter the 
property and created an area from which our dogs and livestock could easily escape. 

22. Recently, we found the fence had been cut, allowing anyone entrance to our 
property, as well as would have allowed the escape of our dogs and other farm animals. 
onto the highway and causing a danger to drivers. After this discovery, we have 
undertaken the expense of having that section offence replaced with privacy fencing. 

23. AEC entered onto ourpropeity;--.yiolat>d"--Oiir'trust, the property itself, and created 
a mess, with no regard to OUI:' rights as prdpe(ty owners or q)Ticepl'/or the public interest. 

,) , / . ) , ")/J " '/ -:: , . J/\ /' 
, '-','1.'" ,'" -- v ... -;/) . ..... <'r./ e '/), . 
/q;rlv~.//i ./ ,// ~ ;,-t:- i ,;: ,;-----

60NNAB:' BRtSBIN 
/' 

Sworn to and Subscribed before me 

. .r:-"" A lr This ,J day of ~ "'~J" '): ,2011 -- t 

r\,r\...~j~. (T, r1Z" ---~-
Notary Public for South Carolina 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary l. Stooksbury, and Carolina) 
Tree Company, Inc., ) 

) 
Defendants. ) 

------------------------) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 201 0-CP-02-02981 

ORDER 

This matter came before the Court on November 7,2011 for a hearing on Defendant 

Aiken Electric Cooperative, In'c,'s ("Aiken Electric") motion for summary judgment and 

motion to compel. Present at the hearing were Pope D. Johnson, III, attorney for Aiken 

Electric Cooperative, Inc., Mark J, Devine, attorney for the plaintiff, and Virginia W, 

Williams, attorney for Carolina Tree Company, Inc, For the reasons stated herein, I find 

that Aiken Electric's motion should be granted. 

This action arises out of the manner in which Aiken Electric, through its right-of-way 

contractor, Carolina Tree Company, Inc. cleared its right-of-way on the plaintiff's property. 

The plaintiff, a retired senior research scientist with the Savannah Research Ecology 

Laboratory of the University of Georgia, has alleged causes of action for negligence, 

trespass to land, interference with prospective economic advantage, breach of contract, 

equitable rescission and injunction. Aiken Electric moved for summary judgment upon the 

grounds that the Complaint failed to state facts sufficient to constitute a cause of act ion 

STATE OF SOlIIH CAROLI.'v\ 
COUNTY OF AIKEN 
I, I.iz Godard, Ocrk of Court of Common PIcas and Gcnerdl 
Scssio!15 for Aikrn County, South Carolina do hcrd'Y certify 
that the foregoing ooll,1.itute. a true and correct copy of the 
original documents which have been filed in my office this 

DEC 1 2,2011 OJL­
~&t(Z1C£ 

CCCP. & G. S, Aikc~y, S.C 

Deputy Clerk 
~%~ 
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against Aiken Electric and supported its motion with the two affidavits and the plaintiff's 

Answers to Interrogatories. The plaintiff submitted his affidavit and his wife's affidavit in 

opposition to the motion for summary judgment. 

Summary judgment is appropriate where there is no genuine issue of material fact 

and it is clear the moving party is entitled to a Judgment as a matter of law. Rule 56(c), 

SCRCP. In determining whether any triable issues of fact exist. the evidence and all 

inferences which can be reasonably drawn from the evidence must be viewed in the light 

most favorable to the nonmoving party. Koester v. Carolina Rental Ctr, 313 S.C. 490, 493. 

443 S.E.2d 392. 394 (1994). Plaintiff's counsel asserted that it was premature to consider 

summary judgment since discovery was not complete. However. counsel only objected 

generally and failed to identify any facts that further discovery would reveal that would 

affect whether summary judgment should be granted. Therefore. I find that it is appropriate 

to consider and rule on Aiken Electric's motion for summary judgm~nt. 

The affidavits submitted by Aiken Electric state that: (1) Aiken Electric's line, which 

crosses the plaintiffs property, was placed in service In 1951 and been there continuously 

since that time; (2) Aiken Electric's procedure for clearing a right-of-way is to bush hog the 

right-at-way to a 25 foot width and then use herbicides applied to tree stumps to prevent 

regeneration; (3) the right-at-way clearing on the plaintiff's property was done in a manner 

consistent with the manner in which Aiken Electric performs its right-of-way clearings; and 

(4) the right-of-way clearing complied with the requirements of the RUS specification for 

right-of-way clearing as set forth in Bulletin 1728F-804, Section M. 

2 
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The plaintiff, in his affidavit, stated that: (1) the dispute over the manner in which the 

right-of-way was maintained began in 1981-1982; (2) in the year 2000, an agreement was 

reached with Aiken Electric regarding the manner in which the right-of-way would be 

maintained on his property; and (3) the right-at-way clearing in 2007 was not in accordance 

with that agreement. The plaintiff also stated that the manner In which the right-of-way was 

cleared negatively impacted his study regarding the specialty training of tracking and scent 

discriminating abilities of bloodhounds and other law enforcement dogs and hampered his 

box turtle studies. His wife's affidavit outlined the circumstances of the right-of-way 

clearing. 

Normally, an affidavit from a party that an agreement was reached in 2000 regarding 

the manner in which the right-of-way would be cleared and that agreement was breached 

would be sufficient to defeat a motion for summary judgment. However, that is not the 

case here given the allegations of the Amended Complaint and the Plaintiffs Answers to 

Interrogatories. 

First of all, the plaintiffs Amended Complaint does not contain any reference to a 

contract or agreement made in 2000. There is no mention whatsoever of an alJeged 

agreement in 2000 and a breach of this ~ag reement. Instead. the plaintiffs causes of action 

for breach of contract and equitable rescission relate to whether the Aiken Electric 

membership card was an agreement and if so, what impact the membership card had on 

the terms and scope of Aiken Electric's right-of-way. Nowhere in his Amended Complaint 

does the plaintiff refer to a contract or agreement made in 2000. 

3 
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In addition thereto, the plaintiffs Answers to Interrogatories establish that the 

plaintiff has not suffered any monetary damages as a result of the matters alleged in the 

Amended Complaint. Aiken Electric served the standard state court interrogatory, asking 

the plaintiff to set forth an itemized statement of all damages claimed to have been 

sustained by the party. In response, the plaintiff answered that the damages "cannot be 

measured and directly quantifiable monetary terms". He further stated: 

"A specific dollar value cannot be usefully assocIated with the 
damage/hindrance imposed upon either the bird nest-box or research or 
other studies of the movement and behavior of the eastern box turtles 
(Terrapene carolina carolina) on this property. Similarly, the dollar value of 
the impacts upon on-going studies of scent-following bloodhounds and 
other law enforcement canines which are based on the repetitive use of 
long established "scent corridors" which have now been mechanically 
destroyed and/or chemically contaminated/compromised through the use of 
the 'Garlon 4 Ultra' herbicide under the AEC power lines, as described 
above, cannot be quantified." 

In Interrogatory 6, Aiken Electric asked the plaintiff to identify with specificity the destroyed 

trees"plants, scientific research projects, vegetation and property belonging to the plaintiff 

that is referred to in paragraph 21 of the complaint and set forth the value of each such 

item that was allegedly destroyed. The plaintiff submitted a lengthy, rambling response to 

this interrogatory, but he did not identify or set forth the value of any item that was allegedly 

destroyed. 

It is elementary that damage is necessary to establish causes of action for 

negligence, breach of contract, and interference with prospective economic advantage. J. 

T. Raggerly v. CSX Transp., Inc, 370 S.C. 362, 635 S.E.2d 97 (2006) (elements of a 

negligence c.ause of a.ction are (1) a duty owed (2) breach of duty by negligent act or 

omission and (3) proximately resulting damage). Branche Builders, Inc. v. Coggins, 386 
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S.C. 43, 686 S.E.2d 200 (2009) (elements for breach of contract are the existence of a 

contract, its breach and damages caused by the breach). Limited Educational Distributors, 

LLC v. Educational Testing Service, 350 S.C. 7, 564 S.E.2d 324 (Ct. App. 2002) (elements 

of the cause of action for interference with prospective contractual relations is (1) the 

intentional interference with plaintiff's potential contractual relations, (2) for an improper 

purpose by improper means, and (3) causing injury to the plaintiff). 

While it is true that a plaintiff who proves a defendant has trespassed on his 

property can recover nominal damages, plaintiffs Amended Complaint seeks to recover 

actual and punitive damages for trespass, not nominal damages. Furthermore, the 

plaintiffs affidavits do not describe a trespass or genuine issue of fact as to whether a 

trespass occurred. In fact, his wife's affidavit confirms that she gave defendants' personnel 

access to the property "via these gates". 

The absence of any damages was further confirmed by the Court's exchange with 

the plaintiff's attorney. During the hearing, the Court asked the plaintiffs counsel whether 

he could identify any actual damage suffered by the plaintiff as a result of the matters 

referred in the Amended Complaint, ~md counsel candidly admitted that he could not. 

Since the plaintiff has no actual damages, summary judgment should be granted as to 

these causes of action. 

The cause of action for interference with prospective economic advantage fails for 

an additional reason. In order to establish a claim for intentional interference with 

prospective economic advantage, the economic advantage or prospective contractual 

relation, it must be shown thanhere is a prospective contractual relation is more than a 
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mere hope that there is a reasonabie probability that contractual relation would be realized 

and that the agreement must be a close certainty. Ralph King Anderson, Jr., South 

Carolina Requests to Charge - Civil 2002 §33-2. The plaintiff's answer to Interrogatory 7, 

which asked the plaintiff to identify with specificity and describe in full any prospective 

economic advantage that constituted a basis for the cause of action, establishes that there 

was no contractual relation that was likely to be realized and no agreement that was a 

close certainty. His answer stated: 

"Although Dr. Brisbin has now retired as a Senior Research Scientist with 
the Savannah River Ecology Laboratory of the University of Georgia, his 
ability to generate supplemental income through the awarding of research 
grants continues through his appointment as·Senior Research Scientist 
Emeritus with the university. This appointment and in addition his ability to 
continue to be awarded research grants and supplemental income as an 
expert witness and legal consultant in the area of canine olfaction and law 
enforcement. is dependent on h is continuing ability to publish research 
articles in the peer-reviewed scientific literature and/or make presentations 
at professional and scientific meetings. As revealed by the provided copies 
of Dr. Brisbin's extended resume and briefer canine-focused resume, his 
wildlife research plus canine training and research activities basic to just 
such published research andlor professional presentations continue to rely 
on work that takes place on the property which was compromised by 
excessive and unnecessary right-of-way destruction and contamination with 
herbicide treatment." 

I also find that there is no genuine issue of fact relating to the claim for equitable 

rescission. There is no evidence, by affidavit or otherwise, that Aiken Electric has relied 

upon the Aiken Membership Card as a basis for determining the terms and scope of its 

right-of-way and that the Membership Card should berescinded. Rescission is an undoing 

of a contract from the beginning, as if the contract had never existed. Ellie, Inc. v. Miccihi, 

358 S.C. 78, 594 S.E.2d 485 (ct. App. 2009). A breach of contr?lct claim warranting 

rescission of the contract must be so substantial and fU":1damental as to defeat the purpose 
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of the contract. Rogers v. Salisbury Brick Corp., 299 S.C. 141, 143,382 S.E.2d. 915, 917 

(1989). Thus, a rescission will'not be granted for a minor or casual breach of a contract, 

but only for those breaches which defeat the object of the contracting parties. Id. at 143-

44, 382 S.E.2d .at 917. In the absence of fraud, rescission is appropriate only if both 

parties can be returned to the status quo prior to the contract. King v. Oxford, 282 S.C. 

307,313, 318 S.E.2d 125, 129 (Ctd. App. 1984). There is simply no evidence to support a 

claim for equitable rescission. 

I also find there ;s no genuine issue of fact relating to·the claim for an injunction. 

Generally, to obtain an injunction, a party must demonstrate irreparable harm, a likelihood 

of success on the merits and an inadequate remedy at law. Roark v. Combined Util. 

Comm's, 290 S.C. "437, 351 S.E.2d 168 (Ct. App. 1986). Since the plaintiff has no 

quantifiable damages, he cannot demonstrate irreparable harm and no showing has been 

made of a likelihood of success on the merits. 

Aiken Electric has met its threshold burden of establishing the absence of a genuine 

issue of material fact for trial. The plaintiff has failed to identify any genuine issue of 

material fact for trial. Therefore. I find that Aiken Electric's motion for summary judgment . . 

should be granted. I find that it is unnecessary to determine whether the plaintiffs affidavit, 

which refers to a contract that is not even referenced in the Amended Complaint. was filed 

in bad faith. It is also unnecessary to hear and consider Aiken Electric's motion to compel 

other discovery since its motion for summary judgment is being granted. Accordingly. 
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IT IS ORDERED that Aiken Electric's motion for summary judgment be and the 

same hereby IS granted and judgment is hereby entered in favor of Aiken Electric 

Cooperative, Inc. 

AND IT IS SO ORDERED. 

~uth Carolina 
Presiding Judge, Second JUdicial Circuit 

U:=2To11 
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S'O\TE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE 

(X)(JNTY OF AJKEN CASE NO: 20] OCP020298] 

IN THE COURT OF COMMON PLEAS 

I Lehr Brisbin vs_ Aiken Electric Cooperative Inc 

CHECK ONE: 

o JURY VERDICT, Thi~ action came before the court for a trial by jury. The Issues have been tried and a verdict 
rendered. 

t8I DECISION BY THE COURT. ThIS action came to trial or hearing before the court. The issues have been tried or heard and 
a decision rcnLlcr\:!d. 

o ACTION DISMISSED (CHECK REASON): o Rule 12(b), SCRCP, o Rule 4 I (a), 

SCRCP (Vol. Nonsuit); o Rule 43(k), SCRCP (Settled); o Other: _____________ _ 

o ACTION STRICKEN (CIIECK RJ:."ASON): o Rule 400) SCRCP; o Bankruptcy: 

o Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; o Other: _________________________ _ 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

o Affilmed; 0 Reversed; 0 Remanded: 
o Other: _____ _ 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY Or THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: [8J See anachcd order; o Statement of Judgment by the Court: 

Dated at Aiken, South Carolina, this 12th day of December, 2011. 

Courl Reporter: 

PRESIDING JUDGE -

This judgmen1 was entered on the 12th day of December, 2011. and a eopy mailed first class this 12th day of 
December. 2011, to attorneys ofrceord or 10 parties (when appearing pro sc) as follows: 

Mark John Devine P. O.Box 2008 Aiken, SC 
29802 

ATTORNEY(S) FOR THE PLAINTlFF(S) 

CPFORM4M 
SCCA SeRep Form 4 Rev .. cd 06/200M 

Pope D; Johnson III Johnson & Barnett P.O. Drawer 
11209 Columbia. SC 29211- 1209 
Donnell G, Jennings Turner Padget Graham & 
Laney, PA P.O. Box 1473 Columbia, SC 29202 

11JTTORNEY(S) FOR THE DEFENDANT(S) 

ct5.s.JdrdaM bvt Ld kM DR4?!IL 
Liz Godard - Clerk of Court 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 

1. LEHR BRlSBIN ) 
) 

PLAINTIFF, ) 
) 

vs. ) 
) 

AIKENELECTRlC COOPERATNE, INC ) 
GARY L. STOOKSBURY, AND ) 
CAROLINA TREE COMPANY, INC., ) 

) 
DEFENDANT, ) 

) 

IN THE COURT OF COMMON PLEAS 
SECOND mDICIAL CIRCUIT 
CASE NO: 2010-CP-02-02981 

MOTION TO ALTER OR AMEND 
THE JUDGMEt{~!,~R~§Y.~NT1TO 
RULE 59( e) SCRGP~'(ddrd, Cl"r~, "i CJUrt "t C"""'I<)[I I'!ra, ,,,,d t;UII "d 

:;C:>.~!")I1S fOI :\ILrll C~)IJJlIV, ~"HJth C .. lf1,ilnd .hJ \I{rd,) d.!llly 
'~:H l!IC fUI'::[:,,:j,l!: C~JiJ<,ill';l.c1, .. ~ title dIll! \,lnU \ \ df'i' .A l;h 

.llll;in;d d'X,'tll.H'lli .• '.',!lIdl h,h't: t/t~cn flkd l!l rilj ullin. ltd' 

TO: The above named Defendant (Aiken Electric Cooperative, Inc., and Gary L. Stooksbury) 
and his council of record, Pope D. Johnson, III, Esq., and the Honorable Doyet A. Early, III. 

YOU 'VILL PLEASE TAKE NOTICE that ten days after service hereof upon you 

exclusive of the date of service upon you or as soon thereafter as counsel may be heard, the 

Plaintiff, will move before the Honorable Doyet A. Early, III, Judge of the Second Judicial Circuit 

Court of Common Please at the Aiken County COUlihouse, Aileen, South Carolina, for an Order 

pursuant to Rule 59 (e) SCRCP altering and amending the Order filed on December 12, 2011. 

Specificall y: 

1. That the Defendant herein was granted summary judgment; and 

2. That under the evidence and testimony presented, the Defendant's motion for 

summary judgment should have been denied 

WHEREAS, the Plaintiff Prays that: 

1. That the order referenced herein is altered and amended to reflect that the 

Defendant's motion for summary judgment be denied in the entirety. OO."V 
~~ £4..00 ~, : 

(tV I I' 
! [- /--, ,-

P f 
f\'l:(' <) () nrn '-, age 1 0 2 L '., , (.,. .. .• 



I celiify that consultation would serve no useful purpose. 

December 19,2011 
Aiken, SC 

ISOMOVE, 

Mark J. Devine 
Attorney for the Plaintiff 
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STATE OF SOUTH CAROLINA 

COUNTY OF AIKEN 

I. LEHR BRISBIN, 

PLAINTIFF 

VS. 

AIKEN ELECTRIC 
COOPERATIVE, INC, 

& 
GARY L. STOOKSBURY 

& 
CAROLINA TREE CARE INC., 
OF NORTH AMERICA 

DEFENDANTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------~) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCUIT 
CASE NO: lO-CP-02-02981 

ORDER by CONSENT 

, A motion for Swnmary Judgment filed on behalf of the Defendant (Carolina Tree 
Care Inc., of North America) was scheduled to be heard on January 9, 2012. Counsel for the 
Defendant (Carolina Tree Care Inc., of North America) and the Plaintiff have advised this 
Court that they have agreed to continue the Defendant's motion and take their part of their 
case from the court docket pursuant to Rule 40 U) of the South Carolina Rules of Civil 
Procedure based on the Plaintiff's pending motion to alter or amend and any potential 
appeal against the Defendant (Aiken Electric Cooperative, Inc). 

Mark J. Devine, Esq., 
Counsel for the Plaintiff 

WE CONSENT 

~1rL--
....... 

Donnell G. Jennings, Esq. 
Counsel for Defendant 1 ,1 \1 
A ...... \-~-- l ... \~J k, --::nU() '", 1'\ c...,. J")c. l' ) br2...l--." 

STATE OF SOUI}f CAI{OLlM 
COUNrYOF AIKEN . 
I, Lfz Godard, Ocrk of Court 
Sessions for Ailen County, Sou~ COmm?D Pleas and General 
that the forcorun. . . Carolina do hereby CC"'ry 

• • 0-..... eonsOlutes a tru. d • U 

DnglOaJ documenls which have bc~n ~Icd ~ copy of the 
I 10 my office this 

JAN 2 4 2012 
~ 

c.c."n 8:&.t0t~ @ -..r. & G. s,~. S.c. -

DCputyCJc:rk %~~-=-___ _ 
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STATE OF SOUTH CAROLINA , JUDGMENT IN A CIVIL CASE 

COUNTY OF AIKEN CASE NO: 2010CP0202981 

TN THE COURT OF COMMON PLEAS 

I Lebr Brisbin vs. Aiken Electric Cooperative Inc 

CHECK ONE; 

D JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict 
rendered. 

[8) DECISION BY THE COURT. This action came to trial or hearing before the court. Thc issl;IcS have been tried or heard and 
a decision rendered. 

-
D ACTION DISMISSED (CHECK REASON}: D Rule 12(b), SCRCP; D Rule 4\ (a), 

SCRCP (Vol. Nonsuit); D Rule 43(k). SCRCP (Settled); [] Other: _____________ _ 

D ACTION STRICKEN (CHECK REASON): D Rule 40(j) SCRep; D Bankruptcy: 

o Binding arbitration, subject to right to restore to confirm. vacate or modify arbitration award; 
[JOther: ____________________________________________________ ___ 

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
o Affirmed; 0 Reversed; D Remanded; 
OOther: ________________________________________________________________________________ _ 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: [2] See attached order; o Statement of Judgment by the Court: 

Dated at Aiken, South Carolina, this 24th day of January, 2012. 

Court Reporter: 

PRESIDING JUDGE -

This judgment was cntered on the 24th day of January, 2012, and a copy mailed first class this 24th day of January, 
2012, to anomeys of record or to parties (when appearing pro se) as follows: 

Mark John Deyine P. O.Box 2008 Aiken, SC 
29802 

ATTORNEY(S) FOR THE PLAINTI.FF(S) 

CPFORM4M 
SCCA SCRCP Form 4 Revised 0612008 

Pope D. Johnson III Johnson & Barnett P.O. Drawer 
11209 Columbia, SC 29211-1209 
Donnell G. Jennings Turner Padget Graham & 
Laney, PA P.O. Box 1473 Columbia, SC 29202 

~ORNEY(S) FOR THE DEFENDANT(S) 

\15b. j&)d(1AcL hy UiR.tJ&fM& 
Liz Godard - Clerk of Court 



f. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Aiken E!ectric Cooperative, Inc., ) 
Gary l. Stooksbury, and Carolina) 
Tree Company, Inc., ) 

) 
Defendants. ) 

---------- ) 

Civil Action No. 2010-CP-02-02981 

ORDER DENYING MOTION TO 
RECONSIDER 

By an Order dated December 5,2011, the defendant's motion for summary judgment 

was granted. 

On December 20, 2011, the plaintiff filed a motion to alter or amend the judgment 

pursuant to Rule 59(e), SCRCP. The motion stated the following: 

"1. That the defendant herein was granted summary judgment; and 

2.. That under the evidence and testimony presented, the 
defendant's motion for summary judgment should have been denied. 

WHEREAS, the plaintiff prays that: 

1 . That the order referenced herein is artered or amended to 
reflect that the' defendant's motion for summary judgment be denied in its 
entirety." 

Plaintiffs counsel did not submit a memorandum with the motion. 

Upon the call of the motion, the plaintiff argued that summary judgment should not be 
, . 

entered with respect to the claim for an injunction since the conduct of the defendant, in 

spraying herbicide, interfered with the plaintiff's research that he was conducting on the 



time for discovery prior to considering and ruling on the motion for summary judgment The 

plaintiff also argued generally that summary judgment should not be granted as to the other 

causes of action. 

The defendant argued that the Court should not consider the plaintiffs motion as it 

lacked the particularity and failed to state with particularity the grounds of the motion, as 

required by Rule 7(b)(1), SeRep. In response, the plaintiff asserted that the similarly 

worded motion was deemed to be sufficient in the case of Camp v. Camp, 386 S.C. 571, 

689 S.E.2d 634 (2009). In the Camp case, the issue was whether the filing ofthe motion for 

reconsideration, which was allegedly a deficient motion, tolled the time for filing the appeal. 

The Supreme Court found that the motion was adequate to stay the' time for the appeal. 

Further, the Court stated the following: 

"Rule 7(b)(1), SeRep, requires that motions 'shall state with particularity the 
grounds therefore, and shall set forth the relief or order sought.' The 
particularity requirement 'is to be read flexibly in 'recognition of the peculiar 
circumstances of the case." Cambridge Plating Co., Inc. v. Napco, Inc., 85 
F.3d 752, 760 (1 st Cir. 1996) (quoting Registration Control Sys., Inc. v. 
Compusysfems, Inc., 922 F.2d 805, 808 (Fed. Cir. 1990». 'By requiring 
notice to the court and the opposing party of the basis for the motion, Rule 
7(b)(1) advances the policies of reducing prejudice to either party and 
assuring 'that the court can comprenend the basis of the motIon and deat 
with it fairly." Calderon v. Kansas Dept. of Soc. And Rehab. Servs., 181 
F.3d 1180, 1186 (10th Cir. 1999) (quoting 5 Charles Alan Wright & Arthur R. 
Miller, Federal Practice and Procedure §1192 at 42 (2d ed. 1990». 
Therefore, when a motion is challenged for a lack of particularity, the court 
should ask 'whether any party is prejudiced by a lack of particularity or 
'whether the court can comprehend the basis for the motion and deal with it 
fairly." Registration Control, 922 F.2d at 807-08 (quoting 5 Wright & Miller, 
Federal Practice and Procedure § 1192 at 42). 'The particularity requirement 
should not be applied in an overly technical fashion when the purpose 
behind the rule is not jeopardized.' Andreas V. Volkswagen of Am., Inc., 336 

2 



tJ~\"Uliail \"IHiUIII~ldlH,.;es or eacn case, we db not belIeve applying the 
particularity requirement in an overly technical fashion in this case would 
serve the purpose behind the rule. Applying an overly technical analysis in 
this instance would not reduce prejudice to either party nor would it assure 
the court that it would be able to deal with the motion fairly. In our view, 
neither party was prejudiced by Father's motion for reconsideration, and it 
appears from the record the court was able to both comprehend the motion 
and deal with it fairly. The trial court's order denying Father's motion fOIr 

reconsideration stated that 'based on the arguments of counsel' the motion 
was denied. Hence, neither party was prejudiced, and the court dealt with 
the motion fairly. 

CONCLUSION 

When neither party is prejudiced and the court is able to deal fairly with a 
motion for reconsideration, applying an overly technical reading of the rules 
does not serve the purpose of Rule 7(b)(1), SCRCP. For these reasons, we 
reverse the court of appeals decision and hold Father's motion for 
reconsideration tolled the time for filing a notice of appeal." 

The Complaint here has involved multiple causes of action and multiple issues. The 

plaintiff's motion does not identify any particular basis fQr reconsidering this Court's Order 

dated December 5,2011. The plaintiff's motion does not provide notice to the defendant of 

the grounds for reconsideration and causes the Court to have to grope to determine what 

issues, if any, are raised by the motion. Nevertheless, the Court will attempt to deal fairly 

with the motion for reconsideration based upon the argument that was made by the plaintiff 

at the hearing. 

The plaintiff argued that summary judgment should not have been granted on the 

claim for injunctive relief since the plaintiff was seeking an injunction to prevent the use of 

herbicides on his property. However, I find that there is no genuine issue of fact relating to 

the claim for an injunction. To obtain an injunction, a party must demonstrate irreparable 

:.; 



property is burdened by the defendant's r;ght-of·way. Defendant followed its standard 

clearing procedures on the plaintiffs property. Plaintiff offered no evidence to the contrary. 

The plaintiff has no quantifiable damages and cannot demonstrate irrep~rable harm. Since 

his property is burdened by the easement and right-of-way of the defendant and there is 

nothing to show that the defendant cleared the right-of-way on his property differently from 

the clearing on other properties that were being cleared at the same time, no showing was 

made as to the likelihood of success on the merits. 

The plaintiffs counsel also argued that there were Fourth Circuit Court of Appeals 

decisions that established what he called a rule of reason. Plaintiff's counsel argued that 

this rule of reason somehow applied here. The Court does not recall that that rule of reason 

was raised at the hearing when the motion was considered originally. A party cannot use a 

motion to reconsider, alter or amend a judgment to present an issue that could have been 

raised prior to judgment but was not. Dixon v. Dixon, 362 S.C. 388, 399,608 S.E.2d 849, 

854 (2005). Nevertheless, considering the argument, it affords plaintiff no relief. Plaintiff's 

counsel did not provide copies of any Fourth Circuit Court of Appeals decision and did not 

provide any specific citation. The so-called rule of reason is not an element in any cause of 

action that has been asserted. 

The plaintiff also argued generally that summary judgment should not have been 

granted as to the other causes of action. However, such a general argument is insufficient. 

The plaintiff has pointed to no valid reason why summary judgment should not have been 

4 



prior to the motion for summary judgment being heard. However, Rule 56(f} , seRep, 

provides the procedure that is to be followed in the event a party opposing a motion for 

summary judgment cannot provide by affidavit facts essential to justify his opposition. In 

such an event, the party is obligated to provide affidavits with the reasons why he cannot 

present facts essential to justify his opposition to the motion and provide evidence as to 

such facts which are present but unavailable to him at the time of the hearing. The plaintiff 

filed no such affidavits. Furthermore, the motion was granted based upon the plaintiffs 

failure to provide sufficient facts himself to create a genuine issue of material fact. The 

causes of action for breach of contract, interference with prospective contractual relations, 

and negligence all require proof of damages, and the plaintiff's own answers to 

interrogatories confirm that he does not have any quantifiable damages. The cause of 

action for trespass cannot be maintained since the affidavit of the plaintiffs wife confirms 

that she gave the defendant's personnel access to the property (via the gates). The cause 

of action for interference with prospective economic advantage also fails for the reason that 

the plaintiff himself has faiied to show that there was a contractual relationship that was 

likely to be realized but was lost and that the agreement was a ciose certainty. The same is 

true with the claim for equitable rescission. The plaintiff offered no evidence, by affidavit or 

otherwise, that the Aiken Electric Cooperative relied upon the membership card as the basis 

for determining the terms and scope of his easements such that the membership card 

should be rescinded. Instead, the defendant relied upon the fact that its line had been in 

5 



RUS Specification for right-of-way clearing as set forth in Bulletin 1728F-804, Section M. 

Accord ingly, 

IT IS ORDERED that the plaintiff's motion for reconsideration be and the same 
\ 

hereby is denied. 

AND IT IS SO ORDERED. 

DOY~ 
Presiding Judge, Second Judicial Circuit 

6 



, CHECK ONE: 

o JURY VElRDlCT. This action came before the court for a trial by jury. The issues have been tried and a verdict 
rendered. 

~ DlECKSION BY 1l'lHllE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and 
a decision rendered. 

o ACTiON mSMISSIEJ!) (CHECK REASON): o Rule 12(b), seRep; o Rule 41(a), 

seRep (Vol. Nonsuit); o Rule 43(k), seRep (Settled); o Other: __________ _ 

o ACTION STRICK.EN (CHECK REASOl\)~ D Rule 400) seRep; o Bankruptcy: 

o Binding arbitration, subject to right to restore to confirm. vacate or modify arbitration award; o Other: _________________________________ _ 

o mSrOSnflON OF APPEAL TO THE ClRCUUT COURT (CHECK APPUCABLE BOX): 

o Affirmed; 0 Reversed: 0 Remanded; o Other: _________________________________ _ 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRlBUNAL, OR 
ADMINISTRA TIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

·n IS ORDERED AND ADJUDGED: [8'J See attached order; . 0 Statement of Judgment by the Court: 

Dated at Aiken, South Carolina, this 26th day of January, 2012. 

Court Reporter: 

PRESIDING JUDGE -

This judgment was entered on the 26th day of January, 2012, and a copy mailed first class this 26th day of January, 
2012, to attorneys of record or to parties (when appearing pro se) as follows: 

Mark John Devine P. O.Box 2008 Aiken, SC 
29802 

A TTORNEY(S) FOR THE fLAINTJFF(S) 

CPFORM4M 
SCCA SCRCP Form 4 Rc,·jscd 06/2008 

Pope D. Johnson III Johnson & Barnett P.O. Drawer 
11209 Columbia, SC 292 t 1·1209 
Donnell G. Jennings Turner Padget Graham & 
Laney. PA P.O. Box 1473 Columbia. SC 29202 

( ~TTORNEV(S) FORt,",E DEFENDANT(S) .' 

0)3 JhdIN1d ~ ~~ 
Liz Godard - Clerk of Court 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury, and Carolina) 
Tree Company, Inc., ) 

) 
Defendants. ) 

---------- ) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2010-CP-02-02981 

AFFIDAVIT OF DAN GARMAN, P.E. 

PERSONALLY APPEARED BEFORE ME, Dan Garman, who being duly sworn, 
deposes and says: 

1. I am Dan Garman, P.E. I am employed by Aiken Electric Cooperative, 
I nco as Vice President of Operations. I have, been employed by Aiken Electric 
Cooperative, Inc. for 13 years. I make this affidavit based upon my personal review of 
the business records of Aiken Electric Cooperative, Inc. 

2. Based upon my review of the business records of Aiken Electric 
Cooperative, Inc., which records are maintained in the ordinary course of business, the 
Cooperative's line that crosses the plaintiff's property was in service in 1951 and has 
been there continuously since that time. 

3, I am familiar with the manner in which the right-of-way was cleared on the 
plaintiff's property. Aiken Electric Cooperative, Inc.'s procedure for clearing such right­
of-ways is to bushhog the right-of-way to a 20 foot width and then use herbicides, 
applied to tree stumps, to prevent regeneration. 

Dan Garman 



STATE OF SOUTH CAROL! NA ) 
) 

COUNTY OF AIKEN ) 

I. Lehr Brisbin, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Aiken Electric Cooperative, Inc., ) 
Gary L. Stooksbury, and Carolina) 
Tree Company, Inc., ) 

) 
Oefendr.mts. ) 

--------------------) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2010-CP-02-02981 

AFFIDAVIT OF BRYAN BOATWRIGHT 

PERSONALLY APPEARED BEFORE ME, Bryan Boatwright, who being duly sworn, 

deposes and says: 

1. I am Bryan Boatwright. I am employed by Aiken Electric Cooperative, Inc. as 

a right-of-way supervisor. I have been employed by Aiken Electric Cooperative, Inc. for 24 

years. 

2. I met with the plaintiff prior to and during the right-of-way clearing that 

occurred on the plaintiff's property in December 2007. I talked with the plaintiff prior to the 

work being commenced and during the period when the right-of-way clearing was being 

done. Paul Randall, a supervisor with Carolina Tree Company, Inc., was also present for 

certain of the conversations. 

3. During the time the work was being done, the New Ellenton Chief of Police, 

Johnny Hamilton, came on site and spoke with me, even though the plaintiff's property is 

not within the city limits. An Aiken County Deputy also showed up and spoke with me as 

did representatives from Channel 12. I also saw a man on site who was identified by 

_ ·anotheL,pers~n pn,_site as being Jcnn l:iurt. At one_ RQlnt. during- the v'Jork, thc:p\aintiff-_, 

squatted and spread papers on the ground and stated that he was not going to move 

regardless of the danger from the bushhog which was being used for the right-of-way 

clearing process. However, ultimately he did move. 



4. The right-of-way clearing that was done on the plaintiff's property was 

consistent with the manner in which Aiken Electric Cooperative, Inc. performs right-of-way 

clearing and complied with the requirements with the RUS specifications for right-of-way 

clearing as set forth in Bulletin 172BF-B04, Section M. A 20 foot wide right-of-way was: 

bushhogged. Herbicide was used only on cut stumps to prevent regeneration. 

SWORN TO AND SUBSCRIBED BEFORE ME 

this3rJ 1narvcJv ,2011 

1... .... J 1-
~cvr . 

Notary Publi for South Carolina 

My Commission Expires: 5/30/ Z 0 1/ 

lynn O. West 

.'." , - -.' . -- -.-~.-.- _. -- ------



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AIKEN ) 
) 
) 

1. LEHR BRISBIN, ) 
) 

PLAINTIFF ) 
) 

vs. ) 
) 

AIKEN ELECTRIC ) 
COOPERATIVE, INC, ) 

& ) 
GARYL. STOOKSBURY ) 

& ) 
CAROLINA TREE CARE INC. ) 
OF NORTH AMERICA ) 

) 
DEFENDANTS ) 

---------------------) 

IN THE COURT OF COMMON PLEAS 
SECOND JUDICIAL CIRCUIT 
CASE NO: 10-CP-02-02981 

Plaintiff Responses to Defendant's 
First Set of Interrogatories and First 
Set of Request for Production 

INTERROGATORIES 

1. Donna Brisbin 
1. Lehr Brisbin 
Paul Randall-Carolina Tree 
Assistant to Paul Randall-Name and address to be supplemented once the name has been fully 
ascertained. 
Brian Boatwright-Aiken Electric 
Dan Gannon VP-Aiken Electric 
Deputy McCloud-Aiken Co. S.O. 
Joy Howe and her cameraman of Channel 6 News. 

2. Please see discs enclosed. 

3. The damages which have been sustained cannot be measured in directly quantifiable 
monetary terms. Rather they were and still continue to be in the form of rendering certain 
portions of the plaintiff s lands and established field research facilities, which have long been 
used for previously well-established and ongoing canine training and canine behavioral and 
ecological research activities, useless for such purposes for varying periods oftime. The exact 
nature and extent of these damages were described at length in previous correspondence, with 
attachments, dated April 14, 1982 between 1.Lehr Brisbin and the late Mr. Tom Craig, who was 



at that time the Manag~r for Special Services of the Aiken Electric Cooperative (AEC). See 
Exhibit 1 
The damages occurring during power line right-of-way maintenance activities on the property of 

I.Lehr Brisbin on December 2007 were similar to those described in the above-cited 
correspondence except that no additional mature trees were removed as compared to the 1982 
incident but naturally-established herbaceous ground cover was even more completely destroyed 
than in the case of the 2007 land-clearing incident. This removed/destroyed ground cover 
included long-established natural stands of growth of native herbaceous plant species that are 
well-known to provide valuable food and cover for native wildlife, and include, among other 
species: broom sedge (Andropogon viginicus), wire grass (Andropogon stricta), narrow-leaved 
panic grass (Panicum angustifolium), cut-grass (Leersia spp.), lespedeza (Lespedeza spp.), 
Japanese honeysuckle (Lonicerajaponica), and yellow Jessamine (Gelsemium sempervirens), 
the South Carolina state flower. It should be particularly noted that none of these low-growing 

. weedy species are capable of growing over I-I.5m in height and thus have no potential 
whatsoever to interfere with either overhead power transmission lines or the ability of power 
company transmission-line maintenance vehicles to move freely along established power line 
right-of-ways in which these species may be growing. 
In point of fact the Aiken Electric Cooperative's "Power for Wildlife" program specifically 

encourages the growth of a number of these above-named species along their power line rights­
of-way. Nevertheless these valuable wildlife food species were systematically destroyed either 
mechanically or by application of the "Garlon 4 Ultra" herbicide in the ABC right-of-way on the 
Brisbin property in question, 
The removal/destruction of the above-described herbaceous ground-cover vegetation, decreased 
the safety and usefulness of the ground cover beneath the AEC power lines on the Brisbin land 
as wildlife habitat for avian species which might nest on the property and thus be useful as 
subjects for bandinglbehavioral studies as described in the above-mentioned correspondence 
(and attachments thereto) between Dr. Brisbin and the late Mr. Tom Craig, Manager for Special 
Services of the ABC. In addition, it rendered this herbaceous ground cover beneath the overhead 
wires useless, if not possibly dangerous/toxic for use in on-going systematic training and 
research concerning the capabilities of man-trailing bloodhounds and other breeds of law­
enforcement canines. This work is also explained in the above-referenced correspondence with 
the late Mr. Craig, and references appended thereto . 

. A specific dollar value cannot be usefully associated with the damagelhindrance imposed upon 
either the bird nest-box or research, or other studies of the movement and behavior of eastern 
box turtles (Terrapene carolina carolina) on this property. Similarly, the dollar value of the 
impacts upon on-going studies of scent-following bloodhounds and other law-enforcement 
canines which are based on the repetitive use of long-established "scent corridors" which have 
now been mechanically destroyed and/or chemically contaminated/compromised through the 
use of the "Garlon 4 Ultra" herbicide under the AEC power lines, as described above, can not be 
quantified. However, the provided income tax returns indicate the supplementary income which 
Dr. Brisbin has been able to generate through testimony concerning the results of "scent 
corridor" research which had been conducted in the low-growing herbaceous vegetation beneath 
the ABC power lines and which were either destroyed or otherwise rendered useless for either 
herbivore (domestic goat) grazing or law enforcement canine training/research in land beneath 
this power line. 



It should be noted moreover, that after the above-described issues were established in 
negotiations with the ADEC in 1982, a useful working understanding was established by which 
the AEC subsequently was able to maintain its power lines free and clear of interference from 
trees and/or intruding branches on this property through the selective removal of only those 
particular trees and branches which actually posed a specific threat to the power line wires 
themselves, while leaving the all-important ground cover and herbaceous vegetation under the 
wires undisturbed. This procedure was successfully undertaken in the fall of 2000 following 
most amicable meetings between Dr. Brisbin and Gary Stooksbury, Bill Smith and Brian 
Boatwright all of the AEC. Following this meeting, the AEC conducted a clearly successful 
clearing and removal of all offending treeslbranches from the right-of-way on this property, 
without the necessity of bringing any trucks on to the property, and this even included the 
changing-out of a power pole on this property from outside the property's western boundary 
fence (from along the eastern shoulder of South Carolina Highway-19). It was indeed Dr. 
Brisbin's hope and expectation that this same respect for the integrity of the herbaceous ground 
cover within the right-of-way would be observed when he authorized the entry of AEC trucks 
onto his property in December, 2007, through a newly-established vehicle access gate in his 
eastern boundary fence .. Sadly however, this was not to be and not only was herbaceous ground 
cover crushed and destroyed by the intruding vehicle, but unauthorized spraying of the "GarIon 4 
Ultra" herbicide on vegetation in this sensitive area of great importance to Dr. Brisbin's on-going 
research and dog-training activities. The Plaintiff reserves the right to supplement this response 
as a later date as to the nominal and actual damages suffered by the Plaintiff. 

4. None at this time. However, Dr. Brisbin reserves the right however, to call expert 
witnesses who would present explanatory and supportive testimony if such should subsequently 
prove necessary. 

5. All witnesses listed in question one have sufficient knowledge to testify as to all aspects 
of the occurrence at issue regarding December 2007. 

6. A description of the destroyed/compromised environmental resources and research at issue in 
this complaint are essentially identical to those described in detail earlier as Appendices: A, (A­
I), (A-2), (A-3), and (A-4) appended to a letter dated April 14, 1982 from Dr. LLehr Brisbin to 
the late :Mr. Tom Craig, Manager for Special Services of the Aiken Electric Cooperative. See 
Exhibit 1 In the case of the present complaint however, none of the trees or larger woody 
vegetation described in these documents were any longer in existence. The removal/destruction 
of these trees and woody vegetation was compensated for under the terms of a settlement 
previously reach between the AEC and Dr. Brisbin later in 1982. With this exception, the 
destruction of the herbaceous vegetative cover, wildlife food species and vegetation used to 
create "olfactory corridors" for dog training, as described in the above attachments to the letter of 
April 14, 1982, and the attendant negative impacts of these activities upon ongoing wildlife 
conservation/research and canine behavioral studies were the same in December, 2007, with the 
exception of the added negative impact in 2007 of the application of the "Garlon 4 Ultra" 
herbicide, as described above under Item # 3 above. Otherwise, the negative impacts of the AEC 



activities on this property in December, 2007 are as described in Item # 3 above, and consist of 
removal, poisoning or otherwise destruction of herbaceous vegetative ground cover, including 
some of the very same species promoted as being of value as wildlife cover and food resources 
under the AEC's "Power for Wildlife" Incentive Grant Program. 
Scientific research projects destroyed or compromised by the actions of the AEC in December, 
2007 are further described in the appendices (as listed above) attached to the letter of April 14, 
1982 sent to the late Mr. Tom Craig of the AEC. These research projects are further described in 
published research articles listed in the provided full resume of Dr. Brisbin, and in the briefer 
resume focused solely on canine behavioral and law-enforcement studies. 

7. Although Dr. Brisbin has now retired as a Senior Research Scientist with the 
Savannah River Ecology Laboratory of the University of Georgia, his ability to generate 
supplemental income through the awarding of research grants continues through his appointment 
as Senior Research Scientist Emeritus with the university. This appointment and in addition his 
ability to continue to be awarded research grants and supplemental income as an expert witness 
and legal consultant in the area of canine olfaction and law enforcement, is dependent on his 
continuing ability to publish research articles in the peer-reviewed scientific literature and/or 
make presentations at professional and scientific meetings. As revealed by the provided copies of 
Dr. Brisbin's extended resume and briefer canine-focused resume, his wildlife research plus 
canine training and research activities basic to just such published research andlor professional 
presentations continue to rely on work that takes place on the property which was compromised 
by excessive and unnecessary right-of-way destruction and contamination with herbicide 
treatment. 

8. The property in question is described extensively in the letter dated April 14, 1982, from 
Dr. LL. Brisbin to the late Mr. Tom Craig, Manager for Special Services of the AEC, along with 
the detailed appendices provided with that letter. See Exhibit 1 

REQUEST TO PRODUCTION 

1. See discs enclosed. Plaintiff reserves the right to supplement this response to include the 
Channel 6, video. 

2. None. 

3. Please see responses made in interrogatories and Exhibit 1. 

4. See Exhibit 2. 

5. None. Plaintiffreserves the right to supplement this response at a later time. 

6. Please refer to responses to interrogatories, Exhibit 1 and Exhibit 3. 

7. See Tom Craig Letter-And attached appendices (Exhibit 1) and discs submitted. 
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1 and maintained the right-of-way ever since. The other 

2 affidavit simply reflects that the manner in which this 

3 right-o~-way was being maintained and cut at the time in 

4 question was consistent with how right-of-ways are cut and 

5 mai ntai ned. 

6 THE COURT: All right. I do not have either 

7 affidavits up here or any affidavit. 

8 MR. JOHNSON: Do you have the motion? It should be 

9 attached to the motion, Your Honor. 

10 THE COURT: I have an affidavit of Bryan Boatwright. 

11 MR. JOHNSON: Yes, sir. 

12 

13 

14 

THE COURT: And,Dan Garmin. 

MR. JOHNSON: Correct. 

THE COURT: All right. Where is the plaintiff's 

15 affidavit? Was it filed? 

16 MR. DEVINE: It was, Judge. 

17 THE COURT: Let me hold it. I don't see it. All 

18 ri ght . Go ahead. 

19 MR. JOHNSON: Your Honor, the plaintiff filed a 

20 counter affidavit which in paragraph two he maintains that 

21 there was an agreement beginning in 2000 between the 

22 parties as to how the right-of-way on his property would 

23 be maintained and cut and he alleges that we did not 

24 comply with that agreement. Now, ordinarily normally that 

25 would be sufficient to sustain -- to defeat a summary 
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1 THE COURT: Well, it says right here in his answer to 

2 number seven it says, This appointment seemed to research 

3 scientist and in addition his ability to continue to be 

4 awarded research grants, speculative and supplemental 

5 income as an expert witness and legal consultant -- I 

6 assume in the future speculative -- of K-9 -- somebody 

7 help me -- O-L-F-A-C-T-I-O-N and law enforcement is 

8 dependent on his continuing ability to publish research 

----------~--~Iarticles. 

10 Mr. Divine, you want to help me with this one? 

11 MR. DEVINE: Thank you, Your Honor. If it pl ease the 

12 court. Your Honor, this land at issue is out in the New 

13 Ellenton area. Just so the court is aware of actually 

14 what Dr. Brisbin does research-wise on this piece of 

15 property and h.i s affi davi t at paragraph three emphasi zes 

16 that he researches the movement and behavior of resident 

17 box turtles and he also studies the ecology of nesting 

18 birds and he also is in the research and study of tracking 

19 and scent-discriminating law enforcement dogs. 

20 Dr. Brisbin and the Aiken Electric Co-Op have had, 

21 unfortunately, over the last 20-something years rather an 

22 unfortunate history of where is the scope of this 

23 right-of-way, what is supposed to happen in the course of 

24 Aiken Co-Op's dealing. Back in the 80's this issue raised 

25 its ugly head when Mr. Harte was practicing law. He was 
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1 able to come to some understanding and agreement with the 

2 Aiken Co-Op at that time. 

3 The problem we have at the moment, Judge, is -- and 

4 why we feel that summary judgment should not be granted at 

5 this time, we don't have all discovery that is complete at 

6 the moment. We're still waiting for the discovery from 

7 Carolina Tree Company. We've got a scheduling order 

8 that's about to come into full force and effect. We 

9 haven't done any depositions yet, Judge, as it stands at 

10 the moment, and also I believe that Carolina Tree Company 

11 have said their discovery or the Aiken Co-Op have served 

12 their, discovery on Carolina Tree Company -- that hasn't 

13 been completed at this point, Judge. 

14 I believe if you reviewed the affidavits at your 

15 invitation, Judge, as to Dr. Brisbin and his wife Donna 

16 Brisbin you'll see that there are some issues here that we 

17 cannot resolve at this particular point. The discovery 

18 responses from Aiken Co-Op -~ the interrogatory 

19 responses -- the majority of them say, no, at this point 

20 cannot answer those type of responses whereas Dr. Brisbin, 

21 he can answer those questions. 

22 THE COURT: Well, Mr. Devine, if I tried this case 

23 this morning non-jury right here and I asked you what are 

24 your damages, what would they be? 

25 MR. DEVINE: At this point, Judge, we don't have an 
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1 answer to that. 

2 THE COURT: Very well. Anything else? Anything in 

3 response? 

4 

5 

MR. JOHNSON: No, Your Honor. 

THE COURT: All right. Prepare me orders within 15 

6 days. Thank you. 

7 

8 

9 

10 

1 1 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(End of Transcript of Record.) 
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2 

MR. DEVINE: 

THE COURT: 

4 

I did not file a memo. 

All right. I'll listen to you then. 

3 This is the one about the right-of-way and your client is 

4 a biologist or chemist or engineer or some professional. 

5 MR. DEVINE: He is a senior research scientist at the 

6 Savannah River Site, Judge. 

7 THE COURT: He claimed he was -- the right-of-way was 

8 sprayed with some type of pesticides or herbicides that 

9 killed the foliage and destroyed your client's ability to 

10 research the feral dog and his ability to smell and box 

11 turtles. 

12 

13 

MR. DEVINE: That's correct, Judge. 

THE COURT: Don't laugh. That's what was alleged. 

14 and I asked you at that hearing, Mr. Devine, please tell 

15 me what your damages are. I forgot what your response 

16 was. 

17 MR. DEVINE: At this time, Judge -- Well, at that 

18 hearing I said that they could not be quantified or 

19 ascertained at that time, Judge. 

20 THE COURT: Very well. 

21 MR. DEVINE: Your Honor, if it pleases the court. In 

22 Dr. Brisbin's complaint he asks also for an injunction 

23 against the power company. Your Honor, we had submitted 

24 Mr. Johnson's motion and affidavit from Dr. Brisbin 

25 regarding that particular day in December when the power 



5 

1 company came on there. There is no specific agreement or 

2 should I say there is an understanding between the power 

3 company and Dr. Brisbin as to what they can do and not do 

4 on his property, and, Your Honor, his affidavit set forth 

5 was that during meetings that went back in the early 

6 80's -- and this has been an ongoing problem with the 

7 power company -- that what they agr.eed to do would be that 

8 there would be topping and hand-pruning and side-limbing 

9 of any trees or branches grown within five feet of the 

10 actual power lines. 

11 On that particular day, Judge, he unfortunately came 

12 back and there was herbicide that was spread over the 

13 particular property at issue. It destroyed certain 

14 corridors. He calls them scent corridors where he uses 

15 that for research for K-9 sniffing dogs, et cetera. 

16 That's all in his affidavit. Your Honor, there are cases 

17 in the fourth circuit that talk about the rule of 

18 reasonableness when the power companies go on to a private 

19 person's property when there is herbicides at issue. 

20 We would certainly ask, Judge, that you take that 

21 rule of reasonableness into consideration and the fact 

22 that if there are no damages that we stick to that at this 

23 point and we're not go to forward with any depositions or 

24 develop our case on that issue and then we would ask that 

25 at least that particular cause of action stays. 
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1 THE COURT: You want an injunction? 

2 MR. DEVINE: Yes, Your Honor, as we go forward onto 

3 that particular issue, and also, Judge, Ms. Brisbin -- She 

4 also submitted an affidavit. 

5 

6 

THE COURT: Ms. Brisbin? 

MR. DEVINE: Ms. Brisbin was there that day --

7 regarding the herbicide and we submitted pictures of the 

8 destruction, the swarth of what actually occurred that 

9 particular day. Judge, so if there are no damages that 

10 can be ascertained our remedy would be an injunction. 

11 What we are concerned about with his research project 

12 projects -- that we need some~confined language with the 

13 power company that this particular action won't happen 

14 again. 

15 Also, Judge, you know, we ask for depositions. That 

16 has not been -- that obviously has not occurred because of 

17 the grant of summary judgment. There is still discovery 

18 out there between Carolina Company and the Aiken Electric 

19 Co-Op; so we'd ask that those other causes of action at 

20 this time are also dismissed so we can develop our case 

21 accordingly. Thank you. 

22 THE COURT: Mr. Johnson? Why should I not let him 

23 move forward with his injunctive relief cause of action? 

24 MR. JOHNSON: Well, Your Honor, he's here on a motion 

25 for reconsideration. I don't believe his motion is 
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