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~ STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
NEW VENUE TECHNOLOGIES, INC,,

Petitioner;.
vs.

., .SOUTH CAROLINA PROCUREMENT
‘REVIEW PANEL, SOUTH CAROLINA
>, BUDGET AND.CONTROL BOARD,
.. OFFICE OF INFORMATION

" . TECHNOLOGY, SOUTH CAROLINA

 DEPARTMENT OF ADMINISTRATION,

. .. CHIEF PROCUREMENT OFFICER
S MICHAEL SPICER,

Respondents.

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT

CIVIL ACTION NOQ. 2015-CP-40-4289.

ORDER GRANTING RESPONDENTS’ E |
MOTIONS TODISMISS -+ &= ="
FORFAILURE TO TIMELY =% & -
PERFECT APPEAL TR o =
pz ©
RECEIVE[y &z 2°°
SCCoutt of Appeals =~

Thrs m'ltter came before the Court on Jupe 28, 2016 regarding the Notice of Appeal and

'Pe_trtron'(src) Judrcral Review filed by Petitioner New Venue Technologies, Inc. (“New Venue”) :

on Jﬁfly 16, 2015 purporting to appeal an Order of the South Carolina Procurement Review-Panel

(“Panel”) dismissing New Venue’s Procurement Protest for failure to prosecute the same and

denying its motions‘ to dismiss Counterclaims against it filed by the-State Fiscal Accountability

' Authonty (“SFAA ) formerly a part of the South Carolina Budget and Control Board (“Board ’)

Respondents SF AA and Chref Procurement Officer Michael Splcer (“CPO”) ﬁled Mouons to-""jf LR

-Dismiss the Appeal on the ground that New Venue failed to trmely serve.(or failed to serve at all).

the Appeal and, therefore, the Appeal is not perfected. The Panel joined in these motions at the

‘hearing.

Present at the hearing were Christian M. Emanuel, Attorney for the South Carolina

-Procurement Review Panel, Michael H. Montgomery, Attorney. for the South Carolina State

Financial Accountability Authority (“SFAA”). nee South Carolina Budget and Control Board, W.
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Dixon Robertson, I, Attorney for Chief Procurement Officer Michael Spicer, and Geoffrey K.

- Chambers, Attorney for New Venue.

INTRODUCTION

Th\S case arises under the South Carolina Consolidated Procurement Code SC Cade &

§11-35 10 et seq

In January 20]1 the Board awarded a contract to New Venue for software acqulsltlon‘
_ management Wlthm two years, complaints by software vendors caused Board staff to review

e Q'(‘-:payments that New Venue was supposed to make to those vendors. On October 8 2013 the,' ."

| o :' 'Boa:d termmated the New Ventie contract. On November 14, 2013, New Venue asked the CPO: L
to 'rc;go]vq'3r,cgntr‘a'_nt-vcontrovers}’s pursuant to S.C. Code Ann. §11-35-4230 (201’19-'“'3:393@ ." L o
: ﬁl'e'c;lv‘.?‘a cnﬁnter,(;l'a‘inﬁ. against New Venue, alleging that it had misapnropriated or diverted more
. th'af{%iwé'aﬁd one-half million dollars in-funds due the state, political subdivisions and yandot‘s-té -
:'_ ili,e..jnge .‘of" its’ princ~i:pals. Mr. Spicer, as CPO, was the hearing officer for the contfact:daihsﬁ onﬂ
" July ';‘].8,-'2014,_ the CPO poste‘d' his decision. It denied Néw Venue's claims, ordered'f-New Venue
to ;'re:r_ui'n_ $567,868.72 fo the Board, and awarded the Board $873,302.50 in actual damages.

During the CPO hgating, New Venue moved to dismiss SFAA’s counterclaim alleging that the

CPOdIdHOthﬂ"e __» ,"jbjéCt‘:m?i&F\itijéxr.iséi(;;ion':'dver the State’.s"é'laims»-agn'ins't avendor T heCPO o
denied fhig ‘movt'i‘on.; . | |
New Venue appealed the CPO’s decision to the Panel pursuant to S.C. Code 4nn. §§ 11-
35-4230(6) and 11-35-4410(1)(a). On June 16, 2015, the Panel issuied its written decision. In it,
_ the Panel dismissed New Venue’s appeal with prejudice because New Venue failed to offer any
testimony or evidence supporting its claims. The Panel also denied New Venue’s motion to
dismiss the Board’s claims against it. New Venue. claimed that the statute granting the Panel .

2
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Jjurisdiction ‘to hear those claims (S.C. Code Ann. § 11-35-4230(2) (2011)) violated the

. separation of powers provision.of the South Carolina Constitution set forth in Article 1, section 8.

During the instant Hearing, New Venue asserted that the Respondents’ Motion to

Dismiss lt‘;ould not be heard and granted because there was no subject matter jurisdiction. New
= Vénﬁ'é‘ bas;ed its assertion on the averment that subject matter jurisdic’tion can’ bé"ra'ised atany
& txme ";.As is. exp]amed herein, the question raised did not:deal with the subject matter _;urlsdxctxonv S
. of thxs Court and New Venue cannot use a claim of lack of subject matter _]UI'lSdlCthI’l belov\; 10 :

_ avgifd.___follqwmg applicable court rules and law in this proceeding.

SUBJECT MATTER JURISDICTION

.. New Venue, the Petitioner in this action, raised the issue of subject maiter:jurisdiction- -

_durir_ig its argument in the hearing before the CPO and in'appealin-g the decision to the Panel. In

. again raising this matter before this court, its counsel essentially asserts that it was not necessary

to perfect its appeal by serving its pleadings upon opposing parties and counsel as required by
the Administrative Procedures Act (APA), Appellate Court Rules, and the South Carolina Rules

of Civil Procedure because there was no subject matter jurisdiction for the CPO and Procurement

L Review Panel o decide the State’s claims against New Venue.
B3 ié_rf.insiri;i_i'tiire to. note"thiat ‘while every c_ourt:‘-has the power and _dﬁty to detérr'r'xi_ne'- '

whiether it has subjéct matter jurisdiction, there are accepted methods to raise the issue. In this

instance, it seems that New Venue has expressly asserted that this Court has jurisdiction over the
appeal. lIts pleading states:
The Petitioner, New Venue Techiology, Inc. (“Petitioner” or
“MTM?[sic]), by and through its undersigned attorney, pursuant to S.C. Code

Ann. §§ 11-35-4410(6) and 1-23-380(1), respectfully files this Notice of Appeal
and Petition for Judicial Review of the South Carolina Procurement Review
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Panel’s Order dated June 16, 2015 denying New Venue Technologies, Inc.’s
motion that the Panel does not have jurisdiction to hear State claims against New
Venue and the Panel’s dismissal of New Venue's claims.

~ In Paragraph 19 of New Venue’s pleading, it avers:

19. The second ground for appeal is neither the CPO nor-the panel had the

power ‘to hear and decide claims of the State and to the extent the contract . - ..

controversy statute (South Carolina Code Section 11-35-4230) provides that they_ R
. can itis unconsmutlonal _ _

| o e fo
- o New Venue 5 pleadmg further makes a jurisdictional challenge to the subject matter Jurrsdxcnon'\’ o
B "of the Chlef Procurement Officer dand Procurement Review Panel iri paragraphs 37 through 49 of
. its pleading.
| “z';-‘The;pleading itself-makes it clear that New Venue does not dispute this (}hurt-’sk_'subljégr
' matter juri__sdi'cti()ur.qver the controversy. The pleading makes it clear that one prcrng of N_ew '
N Veﬁh‘ef’s .vappézijl."'is:f’“-the argument that the CPO and. Procurément Review Panel did not hahe
Suh"j?rrtvmatte‘r Jurisdiction to hear the State’s claims against New Venlu_e_. This Court has subject

matter jurisdiction to decide the issues in this case and it is apparent that New Venue does not

.challenge that fact.

esteemed Justice Bell noted:

i As:we have stated in-Woodard v: Westvaco Corp, Op: No. 2026 (S. €: Ct: App. -
" filed June 7, 1993) (Davls Adv. Sh No. 15), the proper. procedure for raising lack
of subject matter Junsdrctlon prior to trial is to file a motion to dismiss pursuant to
Rule 12 (b) (1) SCRCP If a party files a Rule 56 ‘motion for summary judgment
on the ground of Jack of subject matter jurisdiction, the court should treat the
motion as if it were a Rule 12 (b) (1) motion. The motion may be supported by,
and the court may- consider, affidavits or other evidence necessary to determine

| the question of jurisdiction. /d.

| .

' " In Chew v. Newsome Chevrolet, Inc., 315 S.C. 102, 431 S.E.2d 631 (Ci. App. 1993), the
|

|

i

|

|

In this Court, New Venue appeals the determination of the Chief Procurement Officer

and the Procurement Review Panel finding that they had subject matter jurisdiction to adjudicate

N the State’s Counterélaims against New Venue. The. Procurement Review Panel’s Decision (No

R E@ 4
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"-2014-7(1V)) addressed at length New Venue’s argument that Article 1, Section 8 of the South .

Carolina Constitution prohibits the legislature from establishing a process through which the
State could pursue claims against third parties. The Panel correctly noted that:

The plain language of section 11-35-4230(2) clearly permits. either the contractor
- orthe contracting state agency to initiate contract controversy proceedings before - = -
" the CPO. “Therefore, the Panel concludes it has the statutory authority and -~
obhgatron to ‘hear the claims of both New Venue and the Board in the contract = -

T acknowledges that it lacks the authority to consider the constrtutnonahty of its
empowering: legislation, which can only be determined by judicial review. See.
Video Gaming Consultants, Inc. v. South Carolina Dep’t of Revenue, 342 S.C. 34,
... 535 8.E.2d 642 (2000) (An agency of the executive branch of government must
o fo]low the faw as written-until its constntutxonahty is judicially determined; it- has
L :no-authority to pass:upon the constitutionality of a statute or regulation); Beaufort S
“.i County Bd.of Educ. v. Lighthouse Charter Sch. Comm., 335 S €. 230, 516S:E2d -
- 655(1999) (An administrative agency must follow the law as written until its
I constltutlonahty is Judlcmlly determined; an agency has no authority to. pass-on
. - the constrtunonahty of a statute); South Carolina Tax Comm. v. South Carolina
f':.-Tm Bd..of k Review, 278 S.C. 556, 299 S.E.2d. 489 (1983) (An agency must obey a
% law found upon the statute books until in a proper proceeding its constitutionality
LIS Judrcxally passed upon.).

Panel 'Decision 2014-7(1V) pp. 13-14.
~.-New Venue’s appeal to this Court is, infer alia,.its apparent effort to seek the judicial.

deterxni_nation of the constitutionality of S:C. Code Ann: §l'l -35-4230(2). The motions filed by

the Respondents deal not w1th the actlons of the Chlef Procurement Ofﬁcer or the Procurement

even: New Venue must concede has subject matter jurisdiction over the: cause'. ThlS Court finds
- that an issue of subject matter jurisdiction raised before an Administrative body or state agency
does not-render the requiréments of the Administrative Procedures Act and Rules of Court moot

and unenforeeable as it relates to the claim. There is a lengthy history of similar holdings by our

. ''New Venue implicitly recognized this Court’s subject matter jurisdiction over the cause
* by filing the pleading in this forum.

- &@&%@
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Courts. In Duplap & Dunlap v. Zimmerman, 188 S.C. 322, 329-330, 199 S.E. 296:(S.C. 1938),
our Supreme Cou_rt addressed this-issue and.op‘in'ed:

Appellants argue, however, that the question of the Courl's jurisdiction of the
subject-matter may not. be lost, but may be raised. at any time and place This
principle, of course, is firmly settled in this State, but it is not applicable in this
. appeal. The questmn of jurisdiction mav be raised once, but when the issue .~
" has_been decided ‘adversely to a party_he¢_cannot_continue to raise-itiin~
. different- stages of the. trial. His remedv is to preserve his éxception_ m the e
first-instance. and his failure to. do S0- forccloses the n_ght to agam rmse 1t AT
f[émphasxs added] C

" Where the Jurlsdlctmn' of the Court is challenged -and the questlon decided--

g »whether specifically or by inevitable inference--a judgment on that i issue unless
- .. reyersed or set aside, is as.conclusive.and binding on all pames to the cause asthe -~ .
-+ - adjudication of the Court on any-other question involved in the case. State v.: =
- 'A(Iams 83 SC 149 65 SE 220; Beasley v. Newell, 40 S.C. 16, 18 S.E. 224, 34

o G, Sec. 1320, page 907, and cases cited in notes.

Tlie‘r»é‘forle,_}trh_x.s ,Co_prt' has personal and subject matter jurisdiction to address th‘e‘:Mét»i'orjls ﬁledby S
: the State Fiscal Ac_countabil_ity ;Authoﬁty nee Budget and Control Board and the Chief
A ‘P‘roéﬁ;emeriti Officer and Appellant/Petitioner’s assertion of a lack of subject matter jurisdiction
below does not insulate it from the requirements of the rules of Court during the proceedings for
judicial adjudication of its constitutional claim.

Addressing those motions, the Couirt makes the following determinations.

o FINDINGS OF PACT

Ne-w Venue filed. its- Notlce of Appeal and Petmon (sxc) Judxcxal Rewew with the

. Richland County Clerk of Court on July 16, 2015. New Venue never served the Notice of

Appeal on the Office of Iriformation Technology, and New Venue never served counsel for the

-CPO or SFAA with its Notice. On November 9, 2015, counsel for New Venue mailed a copy of

the “Summons aiid Complaint” in this matter to the Chief Procurement Officer. His letter stated

T ‘that the pleadipgs were “being served upon you pursuant to SCRCP Rule 4(d)(5).” The Chief

N . 6
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' ProcuArelment Officer-filed a copy of the letter in the record. On November 12, 2015, 119 days

| after filing its Notice of Appeal, New Venue’s process server delivered a clocked copy of its
pleadings to the Procurement Review Panel with a letter stating,-inter alia, “This is being served

~ upon you pursuant to SCRCP Rule 4(d)(5).” Counsel for the SFAA has never been. served as o

a reﬂected by affidavit and pleading and no proof of service on any party has been ﬁled wnth the

:_Clerk of Court for Rlchland County No service has been made upon the attomeys for any of theiljy, . :

' L Respondent parues

LEGAL ANALYSIS AND CONCLUSIONS OFLAW

e ':'_‘.:Sectxon 1-23-380(A) prescribes the pxocedure for perfecting an.appeal:

' ';_T'Proceedlngs for review are instituted by serving and filing notice of appeal as

“ provided:in‘the South Carolina Appellate Court Rules within thirty days after the

. final decision of the agency or, if a rehearing is requested, within thirty days after

~+; ‘the decision-is rendered. Copies of the notice of appeal must be served upon the

" agency and all parties of record.

Nothmg in Sectlon 1-23-380 suggests that ths procedure should be different-when appeal is to -
the" circuit court:? According to the APA, an appeal to the circuit court is “instituted

by S’gﬁing. and filing notice of appeal as provided in' the South Carolina Appellate Court

Rules wn‘hm Ilurt‘

da s after. tlze_ maI decrsmnp' the agency” (emphasis supplied).

Rulc 203(3),‘.«SCACR provndes

A party mtendmg to appeal must serve and file a notice. of appeal and: otherw1se
comply with thesc Rules. Servnce and filing are defined by Rule-262.

2 In fact, the APA dirécts the Administrative Law Court, when exercising its. appéllate

Jurisdiction, to follow the appellate court rules: _
Review by an administrative law judge of a final decision in a contested case,.
heard in the appellate Jurlsdlcuon of the Administrative Law Court, must be in the
same manner as prescribed in Section 1-23-380 for judicial review of final agency
decisions with the presiding administrative law judge exercising the same
authority as the court of appeals....

S.C. Code Ann. § 1-23-600(E).(Supp. 2015) (emphasis supplied).

7 o
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E (emphasis supplied). Rule 203(b) requires service be made on all parties of record within thirty
days after receipt of writtén notice of the order. Rule 262(b) reads in full;

Whenever under these Rules service is requnred or permitted to be made upon a
party represented by an attorney the. service shall be made upon the attorney
unless service upon. the party himself is ordered by the appellate court. Service
. upont the atforney or upon-a party shall be made by delwermg acopytohimorby. -
* mailing it to him at his last known addtess or, if no address.is known; by leaving-
it with the clerk of court. Dehvery of a copy within this Rule means: handing it'to

SN “in charge thereof; or, if there be no one in charge, leaving it in a consplcuous
.. place:therein; or, if the. office is closed or the person to be served has no.office,
" leaving a copy at his dwelling place or usual place of abode with some person of
~ suitable age-and-discretion then residing therein. Service by mall is complete upon
e mallmg

(empha51s supphed) Nexther the court not the parties may extend the trme for servxce of th S
notnce of appeal [empha31s added] Rule 263(b) S.:C.A.C.R., Burnett v. South Carolma State

o Hzg]mmyDep’!, 25:2, S.C. 568, 167 S.E.2d 571 (1969) (service-of notice of appeal reqmred' by
- f‘ -coﬁdemnat'ipn. statu;e); see’ Sadisco of Greenville, Inc. v. Greenville County Bd. of Zoning
' ppeals, 340 S.C. 57, 530 S.E2d 383 (2000) (service of notice of appeal is a jurisdictional

| requirement). -
. The Administrative Procedures Act requires service and filing of a notice of appeal in

aco’qrd\ax_‘iee with *the». South ’Carolina-. Appellate Court Rules. Those rules mandate service of the

‘New Venue“ »fazled to serve exther the Chief Procurement Ofﬁcer or his attorney untrl near]y ﬁve
months ‘after it received the Pa__nel"s order. It purported to serve the Procurement Review Panel
119 days afier ﬁlin‘g the Appeal. It never served counsel for SFAA, the CPO or the Procurement
| Review Panel with the Notice and never filed a proof of service with the Clerk of Court.

Because New Venue failed to serve its Notice of Appéal within the tiime required by statute, the
circuit court lacks appellate jurisdiction over the appeal and must dismiss it. Allison v. W.L.
\
\
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- Gore & Associat_es, 394 S.C. 185, 714 S.E.2d 547 (2011); Skinnerv. Westinghouse Elec. C'orp;,

-380 S.C. 91, 94, 668 S.E.2d 795, 796 (2008) (dicta); Great Games, Inc. v: South Carolina Dept.

of Revenue, 339 S.C. 79, 82,529 S.E.2d 6, 7 n. 5 (2000).

An altemate analysis relying upon Rule 74, S.C.R.C.P. leads to the same conclusxon

7 "-"SC Code Amz § 11-35-4410-(2011) creates the Procureément Revrew Panel and deﬁnes xts 1’ co

| 1 Jurrsdrctlon, membershrp, and procedure. The last paragraph of the section provrdes ._

' 1%;)'"Notwrﬂxstandmg another provision of law, including the Administrative
Procediires Act, the decision of the Procurement Review Pael is final as to
admlmstratlve review and may be appealed only to-the circuit court. The:standard

. of review is as provided by the provisions of the South Carolina Administrative

b rProcedures ‘Act. The filing of an appeal does not attomatically stay a decision’ of

g ”'the panel

. Jd The statute ﬁ\es no time within which the appeal must be filed or served. In the absence of

“statutory Irmrtatlons on service and filing, Rule 74, SCRCP, fixes the time in which the appeal

must be:filed and served upon all parties. See Witzig v. W"itz"ig, 325 S.C. 363, 366, 479 S.E.2d

297,299 (Ct. App. 1996) (dedlining— to apply Rule 74’s general 30-day limitation where specific

statute -required service and filing within ten days).

Rule 74, SCRCP, prescribes the procedure on appeal to the circuit court. It provrdes in,

: pertment part

] for” he trme forfi hng the notice of appeal, the procedure on appeal to the
e .crrcurt court“;from the _]udgment of an “inferior “court or decision of "an

" -administrative agency or fribunal “shall be in accordance with the statutes
provrdmg such appeals. Notice of. appeal to the circuit court must be served on.all
parties within thirty (30) days after receipt of written notice of the judgment, order
or decrsron appealed from. In.all such appeals the norice- of intention to appeal
shall be filed with the cletk of court to which the appeal is taken and with the
inferior.court or administrative agency or tribunal within the time provided by the
statute, or by this rule when no time is fixed by siatute, for service of the notice of

intention to appeal.

e ’
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(emphasis supplied). In the absence of a-statute fixing the time for appeal, R_ulé 74 requires iﬁai
any appeal filed pursuant to S.C. Code Ann. § 11-35-4410(G) “must be served on all parties
within thirty (30).days after receipt of the written notice of the order.”

According to its petition, New Venue received ‘written notice of the order on June 18,

E 2015 It did not-even attempt service -on the Chief Procurement Officer and the Procuremem

S Rev;ew Panel untll nearly five months later. Its method of sérvice—via reqular mall to the Clnef R

4;-:’.:,."‘

: " '_Prgggxquent.‘Qfﬁcqpi and by delivering a copy of the petition to-his business oﬁ'we as chl as _by

_Vdelivering a copy to the Procurement Review Panel—failed to. comply with the sefvice

: "..-gLerequuements in Rulé 4(d)(5), which requires that any action. served -on the State must also be: e

R served upon the Attorney General. As of December 22, 2015, New Venue hasnot accomplished

S.B_W,l‘_cc: on -l_he, C%h,xef Procurement Officer, nor has it filed any proof.of service wl,th, the Clerk of
E ) Court As of May 15, 2016, New Venue had not accomplished. service on. any of the
: ﬁéspox__id_ehts p_ilrsuant to Rule 4(d)(5) and, as of June 22, 2016, no proof of sgnlicé on any party
‘has been filed with the Clerk of Court.

. v:,"rvBecAause New Venue féii_led “to serve all parties within thirty days of June 18, 2015, the

circuit court lacks appellaie jurisdiction to hear the appeal: Accordingly, the Notice of Appeal

. and Petmon must be dlsmlssed Slate v. Brown, 358 S.C. 382, 596 S.E.2d 39 (2004) Sadlsco of _

E ::jGreenVIIle lnc v Gleenwlle Counly Bd of Zomng Appeals 340: S.C. 57, 530 SEQd 383 e

(2000).

s@‘&%@ 10
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S ANDIT IS SO ORDERED.

CONCLUSION

For the reasons: eniimerated herein, this Court GRANTS the Respondents’ Motions to

SN Dismiss the Appeal based upon New: Venue's failure to serve the appeal upon the Counsel for

| - the 'Rés'p(jndents, as required by the app_licabl'e rules.

- , NOW IT IS THEREFORE ORDERED THAT Petitioner’s appeal requesting that"_tﬁii»s;-, -

__Co_u‘rt review and réverse the Procurement Review Panel’s Order dismissing Petitioner’s Appeal

 and Denyirig Petitioner’s Motions is DISMISSED with prejudice.

L. Casey Mannmil}ﬁge :
Court o_f Common Pleas
for the Fifth Judicial Circuit
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